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REPORTS   OP  CASES 


DETERMINED  ON 


POINTS    OF    PRACTICE. 


COURT  OF    QUEEN'S   BENCH. 

Critiitp  Ctnit. 
IX  THE  nFTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Doe  dem.  Dolby  v.  Hitchcock.  1842 

r  •  LEE  moved  for  judgment  against  the  casual  ejector.  An 


The  facts  of  the  case  were,  that  the  premises  had  been  dmSm^in^ 
originally  let  to  a  person  named  Green,  who  demised  them  ^jeetiM^miut 
to  a  person  named  Hitchcock.     Both  Green  and  Hitch-  and  not  infer- 
cock  had  become  bankrupts.     A  person,  named  Henry  Mrfic/toUf« 
Harmer,  who,  it  was  believed^  was  a  messenger  under  the  ***5,^2^ 
second  commission,  was  on  the  premises.     He,  however,  in 
refused  to  state  who  he  was,  or  in  what  character  he  was 
there.     He  had  been  served,  and  the  affidavit  of  service 
stated,  that  the  deponent  had  served  the  tenant  in  pos- 
session, by  serving  one  Henry  Hamter  who  was  on  the 
premises. 

WiOHTMAN,   J.— That  is  tiot  sufficient.     In  order  to 

YOU    II. — N.   8.  U  D.  p.  C. 
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' V ' 

Doe  dem. 
Dolby 

V, 

Hitchcock. 


entitle  you  to  sign  judgment  against  the  casual  ejector,  it 
must  be  sworn  that  a  service  has  been  effected  "  on  the 
tenant  in  possession.^  Either  there  is  a  tenant  in  pos- 
session or  there  is  not  If  there  is,  a  service  on  him  must 
be  sworn  to.  If  there  is  not,  then  you  must  proceed  as  on 
a  vacant  {>ossession.     That  is  not  done  here. 


Rule  refused. 


On  in  appli- 
cation to  set 
aside  a  ca.  sa., 
and  rabaequent 
proceedings  to 
outlawry,  on 
the  ground  that 
the  writ  had 
been  made  re- 
turnable imme- 
diately, in  con- 
formity with 
the  provisions 
ofthe3&4 
Wm.  4,  c.  67, 
s.  2,  instead  of 
makinff  it  re- 
turnable on  a 
day  pertain 
with  fifteen 


Sandford  v.  Wyatt. 

^JER  VliS  shewed  cause  against  a  rule  nisi,  obtained  by 
Sir  John  Bayhty^  for  setting  aside  a  writ  of  capias  ml  satis- 
faciendum, and  subse(|uent  proceedings  to  outlawry,  on  the 
ground  that  the  former  had  been  made  returnable  imme- 
diately after  its  execution,  in  conformity  with  the  provisions 
of  the  3  &  4  Wm.  4,  c  67,  s.  2,  instead  of  being  made  re- 
turnable on  a  day  certain,  allowing  fifteen  days  between 
the  teste  of  the  writ  and  its  return.  The  constant  practice 
had  been  since  the  passing  of  the  above  statute,  to  make 
writs  of  ca.  sa.,  issued  for  the  purpose  of  outlawry  returnable 
immediately,  and  the  words  of  the  statute,  which  were  ge- 
ne ral>  supported  such  a  pmctice.     The  case  of  Ketup  v. 
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certain  number  of  days,  for  the  purpose  of  fixing  the  bail,        1842. 
but,  in  the  present  ease,  that  was  not  necessary.     Another     Sandfoiio 
objection  was,  that  an  unnecessary  direction  to  the  sheriff,  »• 

to  inform  the  Court  of  Exchequer  what  had  been  done  on 
the  writ,  after  it  had  been  returned  into  the  Queen's 
Bench,  was  introduced  on  the  &ce  of  the  writ  of  ca.  sa. 
This  was,  however,  mere  surplusage.  On  both  grounds, 
the  present  rule  ought  to  be  discharged. 

Sir  John  Bayley  supported  the  rule,  and  contended,  that 
the  direction  to  inform  the  Court  of  Exchequer  what  had 
been  done  on  the  writ,  was,  in  fact,  making,  a  Queen's 
Bench  writ  returnable  in  another  Court  The  writ,  con- 
sequently was  a  nullity.  Then,  with  respect  to  the  time  of 
making  the  writ  of  ca.  sa.  returnable,  it  was  clear  that  the 
3  &  4  Wm.  4,  c.  67,  s.  2,  did  not  apply  to  such  a  writ  as 
the  present,  but  merely  to  ordinary  writs  of  execution,  on 
which  it  was  not  intended  to  take  the  ulterior  proceedings 
of  outlawry.  The  case  of  Kemp  v.  Hyslap^  was  a  direct 
authority  in  favour  of  this  construction. 

Cur.  adv.  vuU. 

WiGHTBCAN,  J. — This  was  an  application  to  set  aside  a 
ca.  sa.,  and  subsequent  proceedings  to  outlawry,  on  the 
ground  that  the  former  was  returnable  immediately  after 
the  execution,  but  that  it  ought  to  have  been  returnable 
on  a  day  certain,  with  fifteen  days  between  the  teste  and 
the  return.  The  case  of  Kemp  v.  Hyslop  (a),  was  relied 
upon  in  support  of  the  objection.  That  case  was  decided 
very  much,  if  not  entirely,  upon  the  incompatibility  of  the 
rules  in  &vour  of  bail,  with  a  process  returnable  at  any 
time  for  an  indefinite  period ;  and,  in  practice,  I  am  in- 
formed, that  it  is  very  common  to  make  writs  of  ca.  sa., 
issued  with  a  view  to  outlawry,  returnable  immediately 

(a)  Ante,  vol.  4,  p.  687,  O.  S. ;  1  M.  &  W.  68,  S.  C. 
B    2 
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Sandford 

V. 

Wyatt. 


after  the  execution,  and  without  giving  any  opinion  whether 
such  a  practice  is  regular  or  not ;  it  appears '  to  me  inex- 
pedient to  determine  such  a  question  upon  motion,  and  I, 
therefore,  shall  leave  the  defendant  to  his  writ  of  error,  and 
discharge  the  rule.  There  was  a  subordinate  point  of 
which  the  defendant  may  also  avail  himself,  if  there  is  any- 
thing in  it. 

Rule  discharged. 


Whereade- 
darttioii  in  as- 
lumprit,  stated 
that  a  warrant 
nf  attorney  bad 
been  given  to 
secure  a  sum 
payable  in  re« 
spectofasale 
w  a  business, 
and  that  after- 
wards, in  con- 
sideratbn  of 
forbearance  of 
legal  proceed- 
ings, in  respect 
of  anallM[ed 
breach  ofsti- 
pulation  re- 
garding the 


TWIGHT  V.  PrESCOTT. 

JtEARSON  shewed  cause  against  a  rule  nisi,  obtained 
by  IVhitCy  for  setting  aside  a  demurrer  to  a  declaration,  as 
frivolous.  The  declaration  was  in  these  terms,  "  For  that 
whereas  the  defendant  before  the  time  of  making  the 
agreement  and  promise  by  him  hereinafter  mentioned,  to 
wit,  on  the  22nd  day  of  July,  a.d.  1841,  made  and  exe- 
cuted a  certain  warrant  of  attorney,  sealed  with  his  seal, 
and  now  shewn  to  the  Court  of  our  lady  the  Queen,  before 
the  Queen  herself  here,  the  date  whereof  is  the  date  afore- 
said, addressed  to  Abraham  Crossfield  and  David  Jennings, 
attorneys  of  her  Majesty's  Court  of  Exchequer  of  Pleas  at 
Westminster,  jointly  and  severally,   or  to  any  other  at- 
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100^,  together  witli  costs  of  suit,  and  all  other  incidental        1842 
costs  and  chaiges  attending  the  said  judgment,  execution, 
and  otherwise.     And  which  said  warrant  of  attorney  was 
and   is  subject   to  a  certain   defeazance,  a  memorandum 
in  writing,  containing  the  substance  and  effect  whereof, 
was  then,  to  wit,  on  the  day  and  year  aforesaid,  made  on 
the  said  warrant  of  attorney,  in  the  words  and  to  the  effect 
following,  (tliat  is  to  say,)  "Memorandum — The  within 
warrant  of  attorney  is  given  to  secure  the  i>aymcnt  from 
the  within  named  John  Prescott,  (meaning  the  defendant,) 
to  the  within  named  William  Twight,  (meaning  the  plain- 
tiff,) of  the  sum  of  fifty  pounds  of  lawful  money  of  Great 
Britain  in  manner  following,  (that  is  to  say,)  the  sum  of 
eight  pounds,  part  thereof,  on  the  22nd  day  of  August, 
now  next  ensuing,  and  the  further  sums  of  eight  pounds  on 
the  23rd  day  of  September  next,  the  22nd  day  of  October 
next,  and  the  22nd  day  of  November  next,  and  the  sums 
of  nine  pounds,  further  part  thereof,  on  the  22nd  day  of 
December  next,  and  the  22nd  day  of  January,  which  will 
be  in  the  year  a.d.  1842,  making  in  the  whole,  the  said 
sum  of  fifty  pounds :    And  it  is  hereby  agreed,  by  and 
between  the  said  parties,  (meaning  the  plaintiff  and  the  de- 
fendant,) that  no  judgment  shall  be  entered  up  or  any  action, 
execution,  or  other  process  be  commenced,  issued  out,  or 
prosecuted  against  the  said  John  Prescott,  (meaning  the 
defendant,)  his  heirs,  executors,  or  administrators,  or  against 
his  or  their  lands,  tenements,  goods,  or  chattels,  until  de- 
fault shall  happen  to  be  made  in  any  or  either  of  the  above 
mentioned  instalments,  on  the  days  appointed  for  the  pay- 
ment thereof     But  that  upon  such  default  being  made, 
judgment  may  be  entered  up  for  the  within  mentioned  sum 
of  one  hundred  pounds,  and  costs  and  execution  may  issue 
for  the  sum  of  fifty  pounds,  or  for  so  much  thereof  as  shall 
be  then  due  and  unpaid,  together  with  the  costs  of  exe- 
cution, levying  sheriff's  poundage,  officers'  fees,  and  all 
other  incidental  costs,  charges,  and  expenses  whatsoever : 
and  it  is  also  hereby  agreed  by  and  between  the  said  parties. 
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(meaning  the  plaintiff  and  the  defendant,)  that  it  shall  not, 
in  the  event  of  the  said  Wm.  Twight,  (meaning  the  plain- 
tiff,) delaying  to  issue  out  execution  on  the  said  judgment, 
until  after  a  year  and  a  day  from  the  signing  hereof,  be  ne- 
cessary for  the  said  William  Twight,  (meaning  the  plain- 
tiff,) his  heirs,  executors,  or  administrators,  to  revive  the 
said  judgment  by  scire  &cias  or  otherwise,  and  that  exe- 
cution may  issue  without  it,  as  witness,  our  (meaning  the 
plaintiff's  and  the  defendant's)  hands,  this  22nd  day  of 
July,  1841."  And  which  defeazance  was  duly  subscribed 
and  signed  by  the  plaintiff  and  the  defendant  respectively, 
as  by  the  said  warrant  of  attorney  and  defeazance  re- 
spectively, (reference  being  thereunto  had,)  will  more  fully 
appear.  And  thereupon,  afterwards,  to  wit,  on  the  28th 
day  of  October,  in  the  year  1841,  aforesaid,  by  a  certain 
memorandum  of  agreement  in  writing,  then,  to  wit,  on  the 
day  and  year  last  aforesaid  made  and  entered  into,  by  and 
between  the  plaintiff,  therein  described  as  agent  for  William 
Stockbridge,  of  30,  Great  Quebec  Street,  New  Road,  Mid- 
dlesex, and  the  defendant,  reciting  that  the  defendant  on 
the  22nd  day  of  July  then  last,  to  wit,  on  the  22nd  day  of 
July,  in  the  year  last  aforesaid  purchased  of  the  said 
William  Stockbridge,  the   goodwill  and  fixtures  of  a  to- 
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&ct,  says,  that  he,  the  said  plaintiff,  confiding  in  the  said 
agreement  and  promise  by  the  defendant,  did,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  credit,  and  hath 
some  time  credited,  and  still  doth  credit  to  the  defendant, 
on  the  said  warrant  of  attorney,  the  said  sum  of  22L  Yet 
the  defendant,  not  regarding  the  said  agreement,  nor  his 
said  promise^  so  by  him  made  as  aforesaid,  hath  not, 
(although  often  requested  so  to  do)  as  yet  paid  the  said 
sums  of  7i,  which  became  due  and  payable  from  the  de- 
fendant on  the  said  28th  day  of  January,  and  on  the  said 
28th  day  of  April,  in  the  year  1842  aforesaid,  respectively 
mentioned  in  the  said  agreement,  or  any  part  thereof,  but 
hath  hitherto  wholly  neglected  and  refused,  and  still  neglects 
and  refuses  so  to  do."  To  this  the  defendant  demurred 
specially,  assigning  for  causes,  ^^Tliat  the  said  plaintiff  hath 
altogether,  in  his  said  declaration,  fisiiled  to  shew  that  he 
has  any  cause  of  action,  or  any  legal  ground  to  maintain 
the  same  against  the  defendant,  in  the  form  adopted  in  his 
said  declaration,  but  hath,  on  the  contrary  thereof,  and  by  the 
averments  and  allegations  set  forth  in  the  said  declaration, 
clearly  shewn  that  the  present  action  of  assumpsit  is  not  a  re- 
rnedy  which  the  said  plaintiff  can,  in  accordance  with  the  strict 
rules  of  pleading,  pursue  for  the  recovery  of  his  said  demand ; 
for  that  the  plaintiff,  in  so  declaring,  shews  that  a  liability 
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This  was  an  authority  to  shew,  that  the  plaintiff  was  bound 
to  bring  covenant,  and  not  assumpsit,  although  there  was  a 
subsequent  recognition  of  the  plaintiff's  claim  in  the  ar- 
rangement, which  afterwards  took  place  with  respect  to  the 
sum  due.  In  the  case  of  Gxcyrme  v.  Davy  (a),  the  plaintiff 
declared  in  assumpsit,  and  the  declaration  recited  a  deed 
under  seal,  which  had  been  entered  into,  for  the  perform- 
ance of  certain  stipulated  operations  in  chemistry,  by  the 
21st  of  June,  1838,  and  which  might  be  determined  by 
the  defendants,  upon  notice  given,  in  case  of  the  non-ful- 
filment of  the  contract  by  that  time,  and  alleged  a  subse- 
quent parol  agreement  between  the  parties,  extending  the 
time  for  completing  the  contract,  to  the  21st  of  December, 
1838,  but  it  contained  no  statement  of  the  determination 
of  the  deed.  The  Court  of  Common  Pleas  there  held 
upon  demurrer,  that  the  action  was  wrongly  conceived  in 
assumpsit  upon  the  parol  agreement,  and  that  covenant 
should  have  been  brought  upon  the  original  deed. 


Whitey  contr^  was  stopped  by  the  Court. 


Coleridge,  J. — I  do  not  think  that  case  applies  to  the 
present  Suppose  the  payment  of  rent  was  reserved  by  a 
lease  payable  on  a  particular  day.     When  it  becomes  due, 
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» V ' 

WILUAM8 

and  Wife 
9. 

FUGHT. 


that  the  late  copartnership  firm,  theretofore  carrying  on  the 
business  of  coal  merchants  at  the  Adelphi  wharf,  in  the 
county  of  Middlesex,  consisting  of  Charles  Henry  Papps, 
James  Thomas  Bottomley,  John  Henry  Hensman,  and 
Frederick  Hensman,  did,  in  the  month  of  March  then  last, 
apply  to  and  recjuest,  and  subsequently  to  its  dissolution, 
which  took  place  on  the  25th  day  of  the  said  month,  the 
present  copartnership  firm  consisting  of  the  said  James 
Thomas  Bottomley,  John  Henry  Hensman,  and  Frederick 
Hensman,  canying  on  the  same  business  at  the  same  place, 
had  applied  to,  and  requested  the  defendant  to  become 
surety  or  guarantee  for  such  firms  respectively,  to  their 
respective  bankers  and  other  persons  for  the  payment  of 
any  claim  which  the  said  bankers  or  any  other  persons  then 
or  thereafter  might  have  against  them,  the  said  (Charles 
Henry  Papps,  James  Thomas  Bottomley,  John  Henry 
Hensman,  and  Frederick  Hensman,  or  the  said  James 
Thomas  Bottomley,  John  Henrj-  Hensman,  and  Frederick 
Hensman,  respectively  in  any  transactions,  and  in  order  to 
induce  the  defendant  to  give  and  enter  into  the  said  writing 
obligatory  in  the  sum  above  mentioned  for  indemnifying 
the  defendant  against  any  such  guarantees,  which  he  had 
given  and  entered  into  for  either  of  the  said  copartnership 
firms,  or  which  he  should  thereafter  give  or  enter  into  for 
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Williams 
and  Wife 

V. 
FUGHT. 


and  at  the  request  of  the  said  copartnership  firm  to  Thomas 
Godfrey  Sambrooke,  whereby  the  defendant  duly  guaran- 
teed the  said  Thomas  Godfrey  Sambrooke  the  payment  of 
coals,  to  be  supplied  to  the  same  copartnership  firm  to  the 
extent  of  500^  And  after  making  the  said  writing  obli- 
gatory, and  before  the  commencement  of  this  suit,  to  wit, 
on  the  3rd  day  of  April,  a.  d.  1835,  the  defendant,  relying 
on  the  said  obligation,  gave  and  entered  into  another  gua- 
rantee for  and  at  the  request  of  the  same  copartnership 
firm  to  the  said  bankers  in  the  said  condition  mentioned, 
to  wit,  certain  persons  carrying  on  the  trade  and  business 
of  bankers  under  the  name  of  Rogers,  Olding,  Sharpe, 
Boycott,  and  Company,  whereby  the  defendant  duly  gua- 
ranteed to  the  said  bankers  the  payment  by  the  same 
copartnership  firm  of  a  certain  sum  of  money,  to  wit, 
1000^  Nevertheless  the  defendant  saith  that  the  plaintiff, 
Caroline,  whilst  she  was  sole  and  unmarried,  and  the  plain- 
tifis,  since  their  intermarriage,  did  not  nor  would  save 
harmless,  or  keep  indemnified  the  defendant  from  and 
against  all  sums  of  money,  loss,  costs,  charges,  damages,  and 
expenses,  actions,  suits,  claims,  and  demands  by  reason,  and 
on  account  of  the  said  guarantee,  entered  into  after  making 
the  said  writing  obligatory,  as  aforesaid,  but  wholly  neglected 
and  refused  so  to  do,  by  means,  and  in  consequence  thereof, 
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Williams 
and  Wife 

o. 

Flioht. 


the  money  in  order  to  set  it  off,  but  that  on  production  of 
the  bond,  the  plaintiff  was  bound  to  prove  payment  There, 
Lord  Tenterden  said, — "  this  question  arising  on  a  plea  of 
set-off,  must]  be  treated  as  if  it  had  arisen  in  an  action  on 
the  bond.  Now  that  was  conditioned  for  payment  of  the 
annuity  as  well  as  for  indemnifying  the  defendant ;  and  had 
an  action  been  brought  on  this  bond  the  obligor  would,  as 
in  the  ordinaiy  case  of  actions  on  bond,  have  been  bound  to 
prove  payment"  In  that  case,  it  was  assumed  throughout, 
that  the  plea  would  be  good,  whether  the  bond  was  for  in- 
demnity in  respect  of  a  money  claim  or  not  In  2  Chithfs  Sta- 
tutesy  p.  875,  title  "  Set-Off,"  it  was  laid  down  "  with  respect 
to  the  nature  of  the  demands  to  be  set-off  against  each  other, 
the  statute  only  speaks  of  mutual  debts,  and  therefore  the 
only  actions  in  which  a  set-off  is  allowed,  assumpsit,  debt, 
and  covenant,  for  non-payment  of  money;  and  on  the  other 
hand,  the  subject  matter  of  set-off  must  be  a  debt,  and  a 
bond,  in  a  penalty  conditioned  for  payment  of  an  annuity ; 
or  for  payment  of  stipulated  damages  may  be  set-off;  so 
when  there  has  been  a  sale  of  goods  under  an  entire  contract, 
and  the  defendant  has  delivered  a  part,  which  the  plaintiff 
accepted  and  had  the  benefit  thereof  the  value  of  the  part 
delivered  may  be  set-off,  although  he  is  liable  to  an  action 
for  the  neglect  to  deliver  the  entire  quantity."     The  ques- 
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could  not  have  been  referred  to  the  Master,  but  that 
breaches  of  the  condition  must  have  been  suggested.  In 
the  notes  to  Gainsford  v.  Griffith  (a),  it  was  said,  "  the  next 
consideration  is,  where  there  is  judgment  for  the  plaintiff, 
either  upon  demurrer,  or  by  default.  In  each  case,  the 
plaintiff  must  suggest  upon  the  roll  breaches  upon  the  co- 
venants, he  seeks  satisfaction  for.''  That  shewed,  that  the 
obligor  must,  in  such  a  case,  suggest  breaches.  It  would, 
therefore,  be  error,  if  the  case  was  referred  to  the  Master, 
without  executing  a  writ  of  inquiry,  upon  breaches  sug- 
gested pursuant  to  the  statute. 


WiGHTMAN,  J. — There  is  no  doubt  that  this  bond  would 
be  within  the  statute  of  William,  if  so,  there  would  be  great 
difficulty  imposed  upon  the  plaintiff  by  this  mode  of  plead- 
ing. The  jury  must  assess  the  damages  which  had  been 
caused  to  the  defendant,  and  which  may  be  more  or  less 
than  the  sum  mentioned  in  the  penalty.  It  may  be  5/.  or 
500/.     You  cannot  set-off  a  penalty. 

Rule  discharged. 

(a)  1  Wins.  Saund.  58,  c. 
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Stillwell. 
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was  a  mere  civil  proceeding ;  this  was  an  attachment  for 
not  surrendering  an  estate,  which  it  did  not  yet  appear  to 
the  Court  that  the  defendant  was  capable  of  surrendering;  it 
was  precisely  the  case,  in  which  the  party  was  entitled,  to 
exhibit  interrogatories,  and  if  so,  she  was  entitled  to  be 
admitted  to  bail,  until  the  prosecutor  chose  to  call  her 
before  the  examiner.  The  practice  at  present  existing, 
was  certainly  in  favour  of  this  application. 


WiGHTMAN,  J.,  (after  conferring  with  the  Master  of  the 
Crown  OflBce). — The  award  might  order  her  to  do  some- 
thing which  had  become  impossible  for  her  to  do.  If  she 
was  not  allowed  to  show  that  fact  on  interrogatories,  she 
must  remain  in  custody  for  ever.  The  practice  is  in  con- 
formity with  the  present  application.  I  don't  discharge 
the  defendant  absolutely  out  of  custody,  but  I  do  so,  on 
giving  bail.  She  may,  therefore,  be  discharged,  on  giving 
bail,  her  own  recognizance  in  lOOL  and  two  sureties,  in 
50/.  each.     This  rule  will  be  absolute  on  those  terms. 

Rule  absolute  accordingly. 


Turner. 
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1842.  at  the  last  Worcester  Assizes,  and  although  the  claim  of 
j^^^^[^  the  plaintiff  was  26L  Is.  6rf.,  the  jury  only  returned  a  ver- 
dict for  a  sum  of  3/.  Is.  6d.  The  defendant,  it  appeared, 
was  resident  in  the  town  of  Birmingham,  and  within  the 
jurisdiction  of  the  commissioners  appointed  under  the  two 
acts  already  mentioned.  By  the  former  of  those  acts,  a 
power  was  given  to  the  commissioners  to  try  certain  causes 
of  action  amounting  to  forty  shillings.  The  jurisdiction  of 
the  commissioners  was  afterwards  extended  by  the  47  Geo.  3, 
c.  14,  s.  2,  to  causes  of  action  amounting  to  5L  The  cases 
to  which  their  jurisdiction  extended,  were  claims  for  any 
sum  not  exceeding  5/.,  in  all  cases  or  causes  of  debt,  whether 
such  debt  shall  arise  on  any  promissory  note  or  inland 
bill  of  exchange,  or  for  rent  upon  leases,  articles,  minutes, 
and  in  all  causes  of  assumpsit  and  insimul  computasset,  and 
in  all  causes  or  actions  of  trover  and  conversion,  and  in  all 
causes  and  returns  founded  on  a  quantum  meruit,  and  in 
all  causes  or  actions  of  trespass,  or  detinue  for  goods  and 
chattels  taken  or  determined.  Then  by  section  17,  it  was 
provided,  that  "  if  any  action  or  suit  shall  be  commenced  in 
any  other  Court  than  the  said  Court  of  Requests,  for  any 
debt  not  exceeding  the  sum  of  5/.,  and  recoverable  by  virtue 
of  the  said  recited  act,  and  of  this  act,  or  either  of  them  in 
the  said  Court  of  Requests,  then  and  in  every  such  case, 
the  plaintiff  or  plaintiffs  in  such  action  or  sutl  shall  not^  b\ 
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1842.  Blackheath  Court  of  Requests'  Act,  Tindal,  C.  J.,  said, 
j^^^^[^  "  the  only  reliance  of  the  plaintiff  is  on  the  argument  that 
we  are  to  interpret  the  words  sovght  to  be  recovered  in  the 
last  act,  as  meaning  whatever  the  plaintiff  thinks  he  may 
recover.  But  from  the  context  it  is  plain  the  Legislature 
must  have  meant  the  sum  which  the  plaintiff  actually  re- 
covers ;  otherwise,  a  plaintiff  might  always  elude  the  act, 
by  putting  in  his  declaration  more  than  he  knew  to  be 
due."  Vatiffhauy  J.,  also  said,  "  upon  any  other  con- 
struction, we  should  have  to  decide  in  every  case,  a  ques- 
tion of  reasonable  and  probable  cause."  These  cases  clearly 
shewed  that  the  Court  would  only  look  to  the  amount  for 
which  the  jury  found  their  verdict  It  was  here  less  than 
5/.,  and,  therefore,  the  plaintiff  was  not  entitled,  in  con- 
sequence, to  his  costs.  The  present  rule,  ought,  therefore, 
to  be  made  absolute. 

WiGHTMAN,  J. — The  sum  for  which  a  plaintiff  brings 
his  action  is  immaterial,  for  the  Court  cannot  look  beyond 
the  verdict,  as  that  determines  the  sum  which  the  plaintiff 
is  entitled  to  recover.  The  cases  establish  that  to  be  the 
principle  on  which  questions  of  this  description  ought  to  be 
decided.  It  is  a  matter  of  fact  for  the  jury  to  determine 
whether  the  plaintiff  was  entitled  to  a  sum  beyond  that  to 
vhich  the  jurisdiction  applied.     The  present  rule,  must. 
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> V ' 

Ex  parte 

William 

Davy. 


compel  the  justices  to  interfere  in  the  way  proposed  ?  It 
was  admitted  that  no  instance  had  been  found  of  the  Court 
granting  such  a  rule,  or  of  magistrates  actually  proceeding 
as  desired ;  and  it  might  certainly  be  urged  that  the  remedy 
by  indictment  was  still  open  to  the  party. 

WiGHTMAN,  J. — I  don't  think  I  can  compel  the  magis- 
trates to  proceed  as  required.  You  have  no  instance  in 
which  such  an  interference  of  magistrates  appears  to  have 
taken  place. 

Rule  refused. 


Where  several 
fucoeasive 
ejectments 
nave  been 
brought  to  re- 
cover certain 
property,  bat 
none  of  them 
have  been 
tried,  the  Court 
will  not  stay 
proceedings  in 
a  subsequent 
ejcctmontT  until 
tbi*  costs  of  the 


Doe  dem.  Blackburn  v.  Standisu. 

MldRLE  and  JOHNSON  shewed  cause  against  a  rule 
obtained  by  Cowling^  calling  on  the  lessor  of  the  plaintiff  to 
shew  cause  why  the  proceedings  in  this  case  should  not  be 
stayed,  until  the  costs  of  certain  previous  actions  of  eject- 
ment brought  in  respect  of  the  same  property,  and  on  the 
same  title  were  paid.  It  appeared  from  the  affidavits  that  in 
the  year  1812,  Sir  Frank  Standish  died  seised  of  the  estate 
in  question;  to  him  succeeded  as  heir  at  law.  Sir  Frank 
Hal!  Standisbj  aiid  he  died  seised  in  1840,  and  was  succeeded 
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of  the  same  property,  by  the  same  lessor  of  the  plaintiff,  but  1842. 
they  were  discontinued,  without  the  defendant  appearing.  ^^Z^^mT' 
The  lessor  of  the  plaintiff  then  became  insolvent,  and  sub-  Blackbuen 
sequently,  in  the  year  1832,  another  action  of  ejectment  ^takdibh. 
was  brought  for  the  recovery  of  the  same  property,  by  the 
insolvent  and  his  assignee.  A  rule  was  then  obtained  to 
stay  proceedings  in  that  action,  until  the  costs  of  the  pre- 
vious actions  were  paid ;  that  rule  was  made  absolute,  but 
the  costs  were  never  paid.  In  1841,  the  present  action 
was  commenced,  on  the  demise  of  the  son  of  the  lessor  in 
the  former  actions,  and  of  an  assignee  of  the  late  insolvent, 
who  had  been  substituted  for  the  former  assignee,  he  having 
died.  The  defendant  appeared  to  the  action,  and  issue  was 
joined  on  the  4th  of  August,  1841.  On  the  9  th  of  Novem- 
ber following,  an  application  was  made  by  the  lessors  of 
the  plaintiff  for  a  commission  to  examine  witnesses  at 
Chorley,  in  Liancashire.  The  commission  was  executed 
at  that  place,  and  considerable  expense  incurred.  The  de- 
fendant, by  his  legal  advisers,  attended  the  execution  of 
that  commission.  In  the  following  December,  the  defendant 
requested  the  lessors  of  the  plaintiff  to  allow  the  cause  to 
stand  over  to  the  next  Summer  Assizes;  no  notice  of 
trial  had  been  yet  given.  Then  in  Easter  Term,  the 
present  rule  was  obtained.  It  was  submitted,  first,  that  the 
application  was  too  late,  after  the  delay  of  which  the  de- 
fendant had  been  guilty  in  deferring  his  application.  Besides, 
he  had  joined  in  the  commission  to  examine  the  witnesses 
at  Chorley,  and  had  requested  that  the  trial  of  the  cause 
should  be  postponed  until  the  next  Summer  Assizes. 
Unless  that  postponement  had  been  made,  the  cause  would 
have  been  tried  at  the  last  Spring  Assizes.  Again,  in  all 
cases,  where  applications  of  this  sort  had  been  allowed,  it 
appeared  not  only  that  the  same  title  was  sought  to  be 
litigated,  but  the  same  parties,  or  one  of  them,  were  con- 
cerned in  the  cause,  wherein  it  was  sought  to  stay  proceed- 
ings.    Here,  however,  the  parties  were  entirely  different 
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I>oe  dem. 
Blackbu&n 

Standibh. 


on  both  sides.  Again,  it  must  appear  that  the  defendant 
applying  for  the  rule  was  entitled  to  receive  the  costs 
incurred  in  the  previous  actions.  Here,  however,  the  de- 
fendant could  have  no  right  to  receive  them.  He  claimed, 
as  heir-at-law,  the  costs  however,  were  not  paid  out  of  the 
real  estate,  but  out  of  the  personal  estate  of  the  late  Sir 
Frank  Hall  Standish.  Bis  executors,  therefore,  were  the 
persons  entitled  to  these  costs,  and  not  the  defendant. 
Where  the  defendant  applied  for  such  a  rule  as  the  present 
he  must  shew  that  he  was  damnified  by  the  payment  of  costs 
in  the  former  actions.  Here,  however,  that  could  not  be 
shewn,  as  the  costs  had  never  been  paid  by  him,  or  out 
of  his  estate.  For  these  reasons,  therefore,  it  was  submitted 
that  the  present  rule  ought  to  be  discharged. 


Cowling^  in  support  of  the  rule,  contended  that  the  fiwjt 
of  the  parties  in  this  action  not  being  the  same  as  those  in 
the  former  actions,  was  no  ground  for  discharging  the 
present  rule.  In  almost  all  the  cases,  in  which  the  Court 
had  interfered  in  the  manner  here  prayed,  the  parties  ap- 
plying were  different  from  those  in  the  former  actions.  In 
Doe  dem.  Feldon  v.  Roe  (a),  proceedings  in  ejectment  were 
stayed  till  the  costs  of  a  former  ejectment,  brought  by  the 
father  of  the  lessor  of  the  plaintiff,  against  the  defendant's 
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1842.  well  to  a  case  where  the  second  ejectment  is  brought  by  the 
^^^^^■j^  assignee  of  an  insolvent  debtor,  the  first,  having  been 
Blackburn  brought  by  the  insolvent,  as  to  a  case  where  the  second 
Standibil  ejectment  is  brought  by  the  same  party  as  the  first.  The 
proceedings,  therefore,  on  the  second  ejectment  must  be 
stayed,  until  the  costs  of  the  first  are  paid."  There,  the 
objection  now  taken  was  expressly  overruled.  Then  as  to 
the  point,  that  it  did  not  appear  that  the  applicant  had  any 
interest  in  the  costs  which  the  rule  required  the  lessor  of 
the  plaintiff  to  pay.  In  Dot  dem.  Mudd  v.  Roe  (a),  where 
an  action  of  ejectment  was  brought  to  recover  certain  pro- 
perty, in  which  the  defendant  succeeded,  the  Court  stayed 
the  proceedings  in  a  second  action,  brought  by  the  devisee 
of  the  lessor  of  the  plaintiff,  against  the  devisee  of  the  de- 
fendant on  the  same  title,  until  the  costs  of  the  former 
action  were  paid.  In  that  case,  it  was  evident,  that  the 
party  making  the  application,  had  no  interest  whatever  in 
the  costs.  As  to  an  objection  on  the  ground  of  laches, 
that  could  not  apply  to  such  an  application  as  the  present, 
which  was  not  like  a  motion  to  set  aside  proceedings  for 
irregularity,  or  for  security  for  costs.  It  was  true,  that  issue 
had  been  joined  time  enough  to  proceed  to  trial  at  the  last 
Spring  Assizes,  but  no  notice  of  trial  was  given.  Until  certain 
proceedings  in  equity  were  at  an  end,  the  defendant  could 
take  DO  step  for  the  purpose  oj  staving  proceed ings  Jn  the 
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one,  we  cannot  deny  it  him  absolutely ;  but  as  it  is  a 
creature  of  the  Court,  and  an  equitable  proceeding,  we 
grant  it  him  upon  paying  the  costs,  and  making  the  re- 
compense for  the  vexation  he  had  caused  in  the  prior 
ejectment."  In  Keene  v.  Angel  and  Another  (a),  there  was 
another  defendant  in  the  second  ejectment,  but  the  Court 
stayed  proceedings  till  costs  of  former  ejectments  were 
paid,  observing  that  the  only  question  was,  whether  the 
title  was  the  same,  and  that  the  change  of  defendants  made 
no  difference,  as  there  would  be  a  change  of  tenants  in 
many  cases,  and  if  it  was  otherwise,  it  would  be  easy  to 
evade  the  rule.  Doe  dem.  Feldon  v.  Roe  {b).  In  the  latter 
case,  as  well  as  in  the  case  in  7  Mod,  the  merits  had  been 
tried  upon  the  first  ejectment,  and  it  does  not  appear  but 
that  the  merits  may  have  been  in  question,  in  the  case  in 
6  T.  R.  And  where  that  has  been  the  case,  the  reason 
derived  fix)m  the  peculiarities  of  the  action  of  ejectment, 
would  apply  to  where  the  defendant  might,  but  for  these 
peculiarities  have  pleaded  a  judgment  obtained  by  himself 
or  those  through  whom  he  claims  in  bar  as  an  estoppel,  or 
where,  if  not  so  pleaded,  the  judgment  would  have  been 
evidence  all  but  conclusive  to  a  jury.  In  such  a  case,  I 
should  have  been  disposed  to  stay  the  proceedings  until  the 
costs  were  paid,  though  the  defendant  was  different,  and 
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The  only  question  left  pending  in  equity  was  with  respect 
to  the  costs  of  the  proceeding.  After  the  withdrawal  of 
the  sheriff,  a  writ  of  capias  ad  satisfaciendum  was  issued 
against  the  defendant,  and  an  application  afterwards  made 
to  set  aside  that  writ,  on  the  ground  that  the  writ  of  fi.  fa. 
had  not  been  returned.  The  application  was  heard  before 
Mr.  Justice  Pattesan,  and  he  was  of  opinion,  although  it 
was  sworn  that  nothing  had  been  realized  under  the  fi.  fa., 
that  the  writ  of  capias  ad  satisfaciendum  was  irregular,  the 
writ  of  fi.  fe.  not  having  been  returned.  A  writ  of  attach- 
ment was  then  issued  against  the  sheriff  for  not  returning 
the  writ  of  fL  &.,  although  he  was  ruled  so  to  do,  and  the 
present  application  made  to  set  aside  that  attachment,  on 
the  ground  that  as  the  fi.  fa.  had  been  issued  to  a  former 
sheriff,  the  present  sheriff  was  not  bound  to  return  it,  and 
consequently,  that  the  attachment  was  irregular.  It  ap- 
peared that,  at  the  time  when  the  fi.  fa.  issued,  a  Mr. 
Painter  was  the  sheriff;  he  was  succeeded  by  a  Mr.  Lock; 
he  was  succeeded  by  a  Mr.  Bower,  and  this  last,  by  Mr. 
Barclay,  the  present  sheriff.  It  was  submitted,  however, 
that  as  by  the  law  at  present  in  force,  the  sheriff  was 
bound  to  transfer  all  writs  in  his  possession  to  the  suc- 
ceeding sheriff,  it  must  be  presumed,  that  the  writ  of  fi.  fa. 
in  the  present  case,  had  been  transferred  to  the  succeeding 
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he,  she,  or  they  shall  sustain,  by  such  neglect  or  refusal." 
The  presumption,  therefore,  being  that  the  writ  had  been 
transferred  to  the  incoming  sheriff,  the  plaintiff  was  jus- 
tified in  ruUng  the  present  sheriff  to  return  the  writ,  and 
in  attaching  him,  as  he  did  not  return  it.  In  support  of 
this  rule,  it  was  sworn,  that  the  writ  had  not  been  handed 
over  to  the  present  sheriff,  but  that  was  not  a  ground  of 
setting  aside  the  attachment,  as  the  plaintiff  had  no  means 
of  knowing  that  fact ;  and  the  plaintiff  had  a  right  to  act, 
on  the  presumption  that  the  preceding  sheriffs  had  done 
their  duty. 


fV,  H,  Watson  supported  the  rule,  and  contended,  that 
this  was  a  mere  attempt  to  punish  the  present  sheriff  for 
the  de&ult  of  a  previous  sheriff.  It  being  positively  sworn, 
however,  that  the  vmt  of  fieri  fiicias  had  not  been  handed 
over  by  the  previous  to  the  present  sheriff,  there  was  no 
ground  for  attaching  him.     He  cited  Green  v.  Elgie{d). 


WiGHTBiAN,  J. — I  think  it  is  an  answer  to  the  attach- 
ment, that  the  writ  never  came  to  the  sheriff's  hands.  If 
it  never  was  turned  over  to  him,  he  cannot  be  in  contempt 
for  not  returning  it  The  present  rule  must,  therefore,  be 
absolute,  and  with  costs. 
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said  Thomas  Mayne  hath  no  more  goods  or  chattels,  in  my 
bailiwick  whereof  I  can  cause  to  be  made  the  residue  of 
the  said  debt,  damages,  and  interest,  or  any  part  thereof, 
as  within  I  am  commanded."  The  objection  to  the  return 
was,  that  the  sheriff  was  not  entitled  to  retain  in  his  hands 
any  further  allowance,  in  respect  of  the  execution  than 
poundage.  By  the  stat  of  7  Wm.  4,  and  1  Vict  c.  55, 
8.  2,  it  was  provided,  that  "  it  shall  be  lawful  for  sheriffs,  or 
their  officers  concerned  in  the  execution  of  process,  directed 
to  sheriffs,  to  demand,  take,  and  receive  such  fees,  and  no 
more,  as  shall  from  time  to  time  be  allowed  by  any  officer 
of  the  several  Courts  of  law,  at  Westminster,  charged  with 
the  duty  of  taxing  costs  in  such  Courts,  under  the  sanction 
and  authority  of  the  Judges  of  the  said  Courts  respectively." 
Since  that  section  came  into  operation,  a  scale  of  fees,  to 
which  the  sheriff*  was  entitled,  had  been  jointly  made  by 
the  Masters  of  the  different  Courts.  To  them,  under  the 
authority  of  the  act,  the  sheriff*  was  entitled,  and  if  the  scale 
was  examined,  it  would  be  found,  that  the  particular  ex- 
penses here  set  forth  in  the  return  were  authorized  by  that 
scale.  In  Davies  v.  Griffiths  (a),  it  was  held,  that  the  she- 
rifles  right  to  poundage  is  not  affected  by  the  7  Wm.  4,  and 
1  Vict  c.  55,  or  the  table  of  fees  made  under  it  That 
case  was  a  direct  recognition  on  the  part  of  the  Court,  that 
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1842.  the  judgment  was  not  on  a  cognovit  or  warrant  of  attorney, 
and  there  was  no  specific  direction  on  the  writ  for  the  sheriff 
to  levy  anything  besides  the  debt  but  his  poundage,  the 
statute  of  Victoria  did  not  operate  to  give  him  a  right  to 
new  fees.  If  it  did,  it  would,  in  effect,  operate  as  a  partial 
repeal  of  the  statute  of  Elizabeth,  which  the  Court  of  Ex- 
chequer had  said  it  did  not.  That  the  sheriff  was  not  en- 
titled to  take  the  fees  in  question  previous  to  the  passing  of 
the  statute  of  Victoria  was  perfectly  clear;  in  Buckle  v. 
Bewes  (a),  it  was  held  that  the  sheriff  having  taken  goods 
in  execution  under  a  fi.  fa.,  the  proceeds  of  which  were  not 
sufficient  to  satisfy  the  plaintiffs  claim,  he  could  not,  against 
the  plaintiff,  retain  anything  beyond  the  poundage  allowed 
by  the  29  Eliz.  c.  4.  Again,  in  Foster  v.  Blakelock  (b), 
Lord  Tenterden  recognised  the  same  principle,  and  in 
Woodgate  v.  KnatchbuU  (c),  it  was  held  that  if  it  appeared 
by  the  sheriff's  return  to  a  writ  of  execution  that  greater 
fees  had  been  taken  for  the  levy  than  are  allowed  by  the 
29  Eliz.  c  4,  the  sheriff  is  liable  to  an  action  on  the  statute 
for  treble  damages,  at  the  suit  of  the  party  grieved ;  and> 
under  that  statute,  the  sheriff  cannot  take  any  other  charge* 
except  for  the  poundage.  The  case  of  Longdillw,  Jones  (d) 
was  to  the  same  effect  The  provisions  of  the  statute  of 
Victoria  did  not  interfere  with  the  previously  existing  law, 
as  it  stood  under  the  statute  of  Elizabeth,  and^  tberefure.  the 
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the  said  sum  of  67/.  lU.  6d.  in  the  last  count  mentioned 
to  have  been  found  to  be  due  to  the  plaintiff  on  an  account 
stated,  b  the  same  sum  of  67 L  lU.  6d.,  in  the  first  count 
mentioned,  and  therein  alleged  to  be  due  to  the  plaintiffii, 
for  goods  sold  and  delivered  by  the  plaintifis  to  the  defendant, 
and  that  the  said  two  sums  of  67^  lis.  6d.  each,  are  one 
and  the  same  debt  of  67/.  1  Is.  Qd.^  and  not  other,  and  dif- 
ferent debts  of  67^  lis.  6d.  And  the  defendant  in  &ct 
says,  that  the  said  goods  so  alleged  to  have  been  sold  and 
delivered  to  the  defendant  as  aforesaid,  were  certain  large 
quantities  of  tobacco,  before  then  sold  and  delivered  by 
the  said  plaintifis  to  the  defendant.  And  the  defendant 
further  says,  that  before  the  time  of  the  said  sale  and  de- 
livery to  him,  the  said  defendant,  of  the  said  tobacco,  the 
said  tobacco  had  been  smuggled  and  imported  into  this 
kingdom  fix)m  parts  beyond  the  seas,  without  any  of  the 
duty  then  payable  to  our  Lady  the  Queen  on  the  importa- 
tion thereof  having  been  paid  thereon,  of  which  the  plain- 
tifis before  and  at  the  time  of  the  said  sale  and  delivery  by 
them  to  the  defendant  of  the  tobacco  aforesaid  had  notice. 
And  the  defendant  in  &ct  further  saith,  that  the  plaintiflb 
ofiered  for  sale,  and  sold  and  delivered  to  him,  the  said  de- 
fendant, the  said  tobacco,  so  being  smuggled,  and  imported 
into  this  kingdom  as  aforesaid,  they  the  said  phuntifis  at 
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was,  that  if  the  quantity  of  tobacco  to  be  removed,  on  any 
occasion,  was  more  than  10  lbs.  in  weight,  a  permit  was  ne- 
cessary for  that  purpose ;  but  if  the  quantity  to  be  removed 
was  less  than  10  lbs.,  a  permit  was  unnecessary.  What  the 
plaintiff  should  have  traversed  was,  whether  a  permit  had 
been  obtained  on  removing  the  tobacco.  This,  however, 
was  not  traversed  by  the  replication,  but  other  matters,  im- 
material, were  traversed.  Secondly,  the  replication  tra- 
versed too  much,  for  it  not  only  traversed  the  non-existence 
of  the  license,  but  the  fact  of  the  smuggling.  The  fact  of 
the  smuggling  was  immaterial,  as  a  party  may,  under  cer- 
tain circumstances,  make  a  legal  sale  of  a  commodity, 
although  he  may  know  that  it  has  been  smuggled,  as  in  the 
case  of  a  Custom-house  sale.  The  only  part  which  could 
be  considered  as  material,  was  as  to  the  license,  but  the 
plaintiff  had  no  right  to  place  the  defendant  in  a  difficulty, 
by  traversing  several  matters  in  his  replication.  In  Regil 
v.  Chreen  (a),  Parke,  B.,  said,  in  a  similar  case,  "  I  think 
the  defendant  is  right,  this  is  not  precisely  duplicity,  but 
the  plaintiff  has  no  right  to  include  several  matters  in  his 
replication,  so  as  to  embarrass  the  trial."  Thirdly,  the  tra- 
verse in  the  replication  was  wrong  in  point  of  form.  The 
plea  set  forth  matters  in  excuse ;  and  in  Griffin  v.  Vates  (b)y 
the  Court  of  Common  Pleas  held,  that  de  injuria  is  a 
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the  factor,  and  that  the  defendant  did  not  know  that  the 
goods  were  not  the  proper^  of  the  fisu^tor ;  and  that,  at  the 
time  of  their  sale  and  delivery,  the  factor  was  indebted, 
and  still  is  indebted  to  the  defendant  in  more  than  the 
value  of  the  goods,  and  that  the  defendant  was  ready  and 
willing  to  set-off  and  allow  to  the  plaintiff,  the  value  of  the 
goods,  out  of  the  money  so  due  and  owing  from  the  factor. 
The  Court  held,  on  special  demurrer,  that  the  plea  was 
good.  Under  these  circumstances,  it  was  submitted,  that 
on  all  the  grounds,  the  replication  was  good. 


Crampton  replied. 


Cur,  adv,  vulL 


WioHTBiAN,  J. — In  this  case  a  question  arose  as  to  the 
validity  of  a  replication.  It  was  objected,  first,  that  the  re- 
plication should  have  traversed  the  delivery  without  a 
permit,  but  in  order  to  make  that  material,  it  should  have 
appeared  upon  the  plea  that  a  permit  was  necessary.  The 
statutes  prohibiting  the  removel  of  certain  exciseable  com- 
modities, including  those  in  question,  were  referred  to  in 
the  argument,  and  it  appeared  from  them,  (1  &  2  Geo.  4, 
c.  109,  ss.  1  &  2 ;  6  Geo.  4,  c.  81,  s.  26 ;  2  Wm.  4,  c  16, 
s.  12 ;  3  &  4  Wm.  4,  c.  53,  s.  29,)  that  no  permit  was  ne- 
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is  at  liberty  to  deny  several  facts  stated  in  a  plea,  may  not 
select  some,  and  traverse  them,  or  that  his  replication 
would  be  demurrable,  because  not  in  the  form  of  de  in- 
juria, and  in  the  absence  of  such  authority,  I  think  there 
should  be  judgment  for  the  plaintiff  upon  this  demurrer. 


Judgment  for  the  Plaintiff. 


Where  ft 
Jiidffe*8  order 


forpftyiDg  ft 
oertfttnsum  of 
money  oat  of 
Court,  toft 
cUimant  under 
an  interpleader 
rulo,  the  Court 
will  not  refuse 
to  enforce  that 
order,  hec&use 
there  is  a  cre- 
ditor's suit 
pending  in 
equitT,  against 
the  claimant, 
and  an  ixuuno- 
tionmnted, 
which  has  not 
beensenred  on 


SsnTH,  Administratrix  of  Smith,  v.  Clinch. 

MjUDLOfFy  Serjt.,  shewed  cause  against  a  rule  nisi,  ob- 
tidned  by  Whateley^  calling  on  the  defendant  in  this  case, 
to  shew  cause  why  the  sum  of  175t  paid  into  Court  by 
the  sheriff  of  the  county  of  Oxford,  in  a  cause  of  Clinch  v. 
Smithy  under  an  order  of  Mr.  Justice  Coleridgcy  dated  the 
13th  day  of  February,  1840,  should  not  be  paid  out  of 
Court,  to  Ann  Smith,  the  plaintiff,  in  this  cause,  or  to  her 
attorney.  This  was  an  action  of  trespass  brought  to  try  the 
right  of  property  in  certain  goods  seized  by  the  sheriff  in 
the  last  mentioned  action,  pursuant  to  an  order  made  by 
Mr.  Justice  Coleridgey  on  an  interpleader  rule.  It  appeared 
that  when  the  writ  of  fi.  fa.  issued  against  the  goods  of  the 
defendant  in  the  last  mentioned  action,  and  was  executed. 
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defendant  I  cannot  recognise  the  rights  of  the  receiver, 
as  no  injunction  has  been  served  upon  the  officers  of  the 
Court     The  present  rule  must,  therefore,  be  absolute. 

Rule  absolute. 


On  making  a 
rale  abaolate 
for  setting  aside 
proceedings  in 
outlawry,  pur- 
suant to  the 
usual  applica- 
tion on  pay- 
ment of  costs, 
the  Court  will 
not  limit  the 
period  within 
which  those 
costs  shall  be 
paid. 


Bennett  v.  Gardener. 

UlTTLESTON  shewed  cause  against  a  rule  nisi, 
obtained  by  Rawtinson^  for  setting  aside  an  outlawry,  on 
the  ground  that  the  defendant  was  abroad  at  the  time  when 
the  exigent  was  awarded.  It  was  admitted  that  the  ap- 
plication could  not  be  resisted,  it  being  made  in  the  ordinary 
way  on  payment  of  costs.  It  was  submitted,  however,  that 
some  period  should  be  limited,  within  which  the  costs 
should  be  paid.  Otherwise  the  payment  of  those  costs 
might  be  indefinitely  postponed. 


Rawlinsan,  in  support  of  the  rule,  contended  that  as  this 
was  the  ordinary  application  to  set  aside  the  outlawry,  on 
payment  of  costs,  there  was  no  ground  for  imposing  the 
term  as  to  the  period  within  which  the  costs  should  be 
paid.  No  advantage  could  be  taken  of  this  application, 
until  the  costa  were  Dtud>  nor  did  this  application  operate 
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Where  the  no- 
tice at  the  foot 
of  adedira^ 
tioD  in  cjeeu 
ment  is  ad- 
dreiMdtoall 
the  tenantiin 
potienionof 
distinct  perti  of 
thepremiaes, 
and  each  te- 
nant ia  senred 
with  a  copy  ad- 
dressed to  all, 
there  should  be 
only  one  role 
for  Judgment. 


Doe  dem.  Vorley  t;.  Roe. 

JtiYLES  shewed  cause  against  a  rule  nisi,  obtained  bj 
Humfreyy  for  setting  aside  certain  rules  for  judgment  against 
the  casual  ejector.  It  appeared  that  there  were  eight  several 
tenants  of  the  property,  which  was  sought  to  be  recovered, 
each  occupying  a  distinct  portion,  and  eight  declarations  were 
served,  each  being  directed  to  all  the  tenants.  Eight  affidavits 
of  service  having  been  effected,  as  well  aa  eight  motions  for 
judgment  against  the  casual  ejector  were  made.  It  was 
submitted,  that  in  pursuing  this  course,  the  lessor  of  the 
plaintiff  had  been  perfectly  regular.  If  any  one  of  the  pro- 
ceedings was  considered,  it  would  appear  that  it  was  per- 
fectly regular.  If  each  particular  one  was  regular,  it  was 
impossible  to  say  that  all  of  them  were  not  regular.  In 
2  TidiTs  Practiccy  p.  216,  9th  ed.  It  was  laid  down  that, 
**  when  the  declaration  has  been  served  on  several  tenants 
in  possession  of  different  parts  of  the  premises,  there  should 
be  one  or  more  affidavits,  stating  the  service  on  each  of 
them.  If  they  were  all  served  by  one  person,  on  the  same 
day,  a  single  affidavit  of  service  is  sufficient,  stating  generally 
that  he  personally  served  A.  B.  C.  D.,  &c.  tenants  in 
possession,  &c. ;  but  otherwise  there  should  be  several  affi- 


54 


OASES  ON   POINTS  OF   PRACTICE,    Q.    B. 


1842. 


Where  an  ar- 
ticled clerk  his 
tenredapor- 
tion  of  his 
time  with  a  par- 
tioolar  master, 
who  has  gone 
abroad,  nA 
whocamiot 
esecatean 
assignment  of 
the  articles, 
the  Court  will 
allow  him  to 
senre  the  re- 
mainder of  his 
time  with  ano- 
ther master, 
without  an  as- 
signment of 
the  articles ; 
eren  where  the 
assignee  of  the 
artidesisnot 
named  at  the 
time  of  the  ap- 
plication. 


£x  parte  Hancock. 

HUMFBJBY  mowed  on  behalf  of  a  person  named  Han- 
cock, an  articled  clerk,  that  he  might  be  allowed  to  serve 
the  remainder  of  his  time  with  a  person  named  Young, 
without  an  assignment  of  the  original  articles,  under  which 
he  had  been  bound  to  a  person  named  Body.  It  appeared, 
by  the  appUcant's  affidavit,  that  he  had  been  origmally 
articled  to  a  person  named  Body,  and  that  he,  after  the 
clerk  had  served  two  years,  disposed  of  his  business  to  a 
person  named  Young,  and  went  abroad.  On  leaving  tlie 
country,  he  left  a  power  of  attorney  with  his  brother,  to 
execute  all  assignments,  and  do  all  other  acts  on  his  behalf. 
That,  perhaps,  would  not  be  sufficient  to  entitle  him  to  exe- 
cute an  assignment  of  the  articles  to  Young.  An  assign- 
ment could  not  be  procured  from  Body  himself,  although 
Young  was  willing  that  Hancock  should  serve  the  remainder 
of  his  time  with  him.  The  object  of  the  present  applica- 
tion was,  that  the  assignment  from  Body  might  be  dispensed 
with. 


WiGHTMAN,  J. — I  think  that  may  be  done  under  the 
particular  circumstances  of  the  case. 
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1842.  £.  V.  WilUamSy  in  support  of  the  rule,  contended  that 

Cocks  ^®  objection  taken  by  the  assignees  rendered  the  warrant 
and  Othen  ^  mere  nullity,  as  by  the  words  of  the  section  in  question 
Edwards,  the  warrant  of  attorney  was  not  "  to  be  of  any  force,"  unless 
the  provisions  contained  in  the  statute  were  complied  with. 
The  delay  which  had  occurred  did  not  affect  the  validity 
of  the  objection,  as  a  nullity  could  not  be  waived,  Garrait 
V.  Hooper  (a),  Roberts  v.  Spurr  {b).  Then,  as  to  the  ob- 
jection itself,  the  affidavits  clearly  shewed  that  the  attorney 
acting  for  the  defendant  was  the  attorney  acting  for  the 
plaintiff.  This  had  been  decided  in  a  variety  of  cases  to 
render  the  warrant  invalid.  He  cited  Mason  v.  Kiddle  (c), 
Sanderson  v.  JVestley  and  another  (rf).  Rising  v.  Dolphin  {e\ 
Durrartt  v.  Blurton  {f)y  as  express  authorities  in  support  of 
that  proposition.  On  these  grounds,  it  was  submitted,  that  the 
present  rule  ought  to  be  made  absolute. 

Cur»  adv.  vult, 

Coleridge,  J. — The  question  before  me  in  this  case 
was,  whether  the  attorney  attesting  the  defendant's  execu- 
tion of  a  warrant  of  attorney,  was  in  such  a  relation  to  him 
at  the  time,  as  satisfied  the  requisitions  of  the  1  &  2  Vict. 
c  1 10,  8.  9.  There  could  be  no  doubt  upon  the  affidavits, 
that  he  had  been  for  some  years  before,  and  also  since,  his 
ustial  legal  adviser ;  he  was^  in  some  sense  at  leaatj  present 
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Cocks 
and  Others 

V. 

Edwards. 


both  parties,  and  the  consequence  is,  that  the  statute  has 
not  been  complied  with.  The  magnitude  of  the  sum,  and 
the  total  absence  of  any  imputation  of  fraud,  naturally  make 
one  regret  the  consequence;  but  this  is  a  case  of  con- 
struction, and  if  the  rule  of  construction  were  to  be  relaxed 
upon  those  considerations,  a  precedent  would  be  established, 
that  must  be  applied  equally  to  a  case  of  fraud.  It  is  only 
by  holding  the  rule  at  once  strict  and  inflexible,  that  the 
possibility  of  fraud  can  be  prevented.  It  was  faintly  argued 
that  the  statute  did  not  make  the  warrant  absolutely  void, 
by  reason  of  an  imperfect  attestation,  and  that,  in  the 
present  case,  the  application,  though  made  by  assignees  to 
set  aside  the  proceedings,  came  too  late ;  the  words,  how- 
ever, are,  that  it  shall  not  "be  of  any  force."  If  I  treat  this 
defect  as  a  mere  irregularity,  and  allow  it  to  be  waived  by 
delay,  the  warrant  must  then  be  of  force  to  sustain  the 
judgment  If,  giving  the  words  their  natural  meaning,  I 
make  it  void,  the  judgment  then  has  nothing  on  which  to 
rest  It  is  as  if  entered  up  by  an  unauthorized  stranger, 
and  time  cannot  render  such  a  judgment  of  any  greater 
effect  than  it  was  when  first  signed.  The  rule,  therefore, 
must  be  absolute. 

Rule  absolute  (a). 


(fl)  See  Hutson  v.  Hutson,  7  T.  R.  7 ;  Toddv,  Gompertz,  ante,  vol.  6, 
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1842.  The  second  is  the  43  Eliz.  c.  2;  by  the  7th  section  of 
which  it  is  enacted,  that  poor  persons  shall  be  relieved  by 
their  parents  or  children  according  to  the  rate  assessed  by 
the  justices  of  the  peace,  upon  pain  of  forfeiting  20^.  for 
every  month  they  fail  therein.  "  Children  ^  in  this  section 
means  legitimate  children  only,  TTie  City  of  Westminster  v. 
Gerrard.  {a)  It  is  to  be  observed  that  the  43  Eliz.  c.  2, 
not  only  provides  for  the  maintenance  and  support  of  le- 
gitimate children,  but  also  punishes  the  desertion  and  neg- 
lect of  such  children.  These  subsequently  became  the 
objects  of  separate  enactments.  By  the  7  Jac.  1,  c.  4,  s.  8 ; 
the  17  Geo.  2,  c.  5,  s.  2,  and  the  32  Geo.  3,  c.  45,  s.  8, 
other  penalties  were  substituted  for  that  imposed  by  the 
43  Eliz.  c.  2,  s.  7,  and  desertion  and  neglect  of  a  family 
having,  by  these  statutes,  been  made  acts  of  vagrancy,  fell 
under  a  distinct  branch  of  the  law.  The  above  statutes 
were  consolidated  by  the  3  Geo.  4,  c.  40,  which  was  itself 
repealed  by  the  5  Geo.  4,  c.  83.  This  statute,  therefore, 
as  regards  the  poor,  governs  that  class  of  offences,  and  that 
only,  which  was  created  by  the  43  Eliz.  c.  2,  s.  7.  The 
4  &  5  Wm.  4,  c.  76,  adopts  the  usual  construction ;  in 
sections  56  and  78,  ^^ child  or  children"  cannot  include 
bastards,  and  in  section  57,  words  are  specially  introduced 
to  make   the  term  comprise   illegitimate   children.    The 
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1842.  WiGHTMAN,  J. — In  the  course  of  the  term  cause  was 

j^jj^^       shewn  against  a  rule  for  a  mandamus  to  Daniel  Maude, 
»•  Esq.,  one  of  the  justices  of  the  borough  of  Manchester, 

for  the  purpose  of  convicting  a  single  woman  under  the 
5  Geo.  4,  c.  83,  for  running  away  and  leaving  her  bastard 
child  chargeable  to  the  parish;  and  the  question  was, 
whether  a  bastard  was  included  under  the  word  ^^  child  "  in 
the  act  of  Parliament  ?  By  the  4th  section  of  the  act, 
certain  persons  are  to  be  deemed  rogues  and  vagabonds, 
and  amongst  them  ^^  every  person  running  away  and  leav- 
ing his  wife  and  his  or  her  child  or  children  chargeable  to 
the  parish,"  and  it  was  considered,  in  support  of  the  rule, 
that  though  in  cases  of  tenure  the  word  ^^  child'*  is  to  be 
understood  a  legitimate  child,  it  is  not  so,  where  the  object 
of  the  law  is  to  punish  or  disable.  It  was  submitted,  that 
the  question  was  raised  now  for  the  first  time,  and  that  it 
had  hitherto  been  considered  that  the  penalties  of  the  act 
applied  to  the  desertion  of  legitimate  and  not  of  illegiti- 
mate children.  But  the  5  Geo.  4,  c.  83,  is  not  the  first 
statute  in  which  the  same,  or  nearly  the  same  words  are 
used  in  describing  a  class  of  persons  who  are  to  be  deemed 
rogues  and  vagabonds.  By  the  3  Geo.  4,  c.  40,  s.  3,  ^^  all 
persons  who  run  away  and  leave  their  wives  or  children 
chargeable  to  the  parish  "  are  to  be  so  deemed ;  and  by  the 
17  Geo.  2,  e.  5*  s.  2,  ^'all  persons  who  run  away  and  leave 
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Where  judg- 
ment was  irre- 
gularly signed, 
and  execution 
levied  on  the 
9th  of  March, 
it  was  held  too 
late  to  apply  to 
set  aside  th« 
judgment  on 
the  28th  of 
April  follow- 
ing, either  at 
the  instance  of 
the  defendant 
hhnself,  or  of 
his  assignees, 
be  having  sub- 
sequently be- 
come bankrupt, 
although  the 
latter  were  not 
aware,  until  the 
7th  of  April, 
of  the  irre^- 
larity  ezistmg 
in  the  judg- 
ment 


Weedon  V.  Garcia. 

J.  HESIGER  shewed  cause  against  a  rule  nisi,  obtained 
by  Humfrey^  calling  on  the  plaintiff  to  shew  cause  why  the 
judgment  in  this  case,  and  execution  thereon,  should  not 
be  set  aside,  on  the  ground  that  the  judgment  had  been 
signed  a  day  too  soon,  it  having  been  signed  on  the  9th  of 
March  instead  of  the  10th.  The  &cts  and  dates,  as  they 
appeared  in  the  affidavits,  were  these.  It  was  an  action  of 
debt  on  two  bills  of  exchange.  The  defendant  not  having 
appeared,  the  plaintiff  duly  entered  an  appearance  accord- 
ing to  the  statute.  The  plaintiff  afterwards  declared  and 
signed  judgment  on  the  9th  of  March,  for  want  of  a  plea, 
and  a  writ  of  fieri  facias  was  issued  on  the  same  day,  »id 
delivered  to  the  sheriff,  who  executed  it  either  on  that  or 
the  following  day.  The  sheriff  remained  in  possession 
until  the  22nd  of  the  same  month,  and  a  bill  of  sale  was 
then  executed  to  a  person  named  Townsend.  He  having 
paid  the  amount  of  the  sale,  possession  was  given  to  him, 
and  the  purchase  money  remitted  to  the  plaintiff.  On  the 
day  of  executing  the  bill,  a  fiat  was  issued,  and  on  the  29th 
it  was  opened.  Assignees  were  appointed  on  the  7th  of 
April     On  the  14th  of  the  same  month,  they  ruled  the 
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1842.  was,  and  in  consequence  of  their  delay,  considerable  injury 
had  been  wrought  to  the  plaintiff.  This  observation  was 
supported  by  the  opinion  of  the  Court  in  Routledge  v.  Giles. 
There  Lord  Lyndhurst  said,  "if you  had  applied  earlier 
at  Chambers,  the  plaintiff  might  have  abandoned  his  exe- 
cution and  retaxed  his  costs,  in  time  to  avoid  the  effect  of 
the  bankruptcy.  You  must  come  promptly  to  complain  of 
an  irregularity.  In  consequence  of  your  delay,  if  this 
judgment  was  set  aside^  the  plaintiff  would  sustain  serious 
injury."  Those  observations  apply  to  the  present  case. 
If  the  defendant  in  the  action  had  applied  within  a  rea- 
sonable time  after  the  9th  of  March,  when  the  execution 
was  levied,  the  plaintiff  might  have  had  an  opportunity  of 
signing  another  judgment,  and  suing  out  a  fresh  writ  of 
execution.  He  could  then  have  secured  to  himself  the 
advantage  which  his  judgment  and  execution  would  give 
him,  notwithstanding  the  bankruptcy,  but  of  which,  if  the 
judgment  is  now  allowed  to  be  set  aside,  he  would  be 
deprived.  Under  these  circumstances  it  was  submitted, 
that  the  present  rule  ought  to  be  discharged. 

Humfreyy  in  support  of  the  rule,  contended  that  the 
cases  cited  on  the  other  side  were  distinguishable  from 
the   present;    as   here,   the   affidavits   disclosed   that  the 
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Oarcia. 


1842.  ment  on  the  9th  of  March,  a  day  too  soon.  The  only 
^^jj^^  question  raised  was,  whether  the  application  was  in  time, 
and  it  was  contended  to  be  so,  because  made  by  the  assig- 
nees of  the  defendant,  now  a  bankrupt,  and  because  the 
judgment  was  signed  by  collusion  between  the  plaintiff  and 
defendant.  The  affidavits  do  not  satisfy  me  that  there  was 
any  collusion,  and  as  the  ground  of  the  motion  is  limited 
to  irregularity,  the  collusion  would  be,  if  made  out,  im- 
material The  facts  and  dates  are  these :  the  action  was 
in  debt  on  two  bills  of  exchange.  Appearance  was  entered 
for  the  defendant  according  to  the  statute.  Judgment  was 
signed,  and  the  writ  issued  and  delivered  on  the  9th  of 
March ;  which  was  executed  on  that  or  the  following  day, 
and  the  sheriff  remained  in  possession  till  the  22nd,  when 
a  bill  of  sale  was  executed  to  one  Townsend,  who  paid  the 
money,  which  was  handed  over  to  the  plaintiff.  Townsend 
then  received  and  retained  possession.  On  the  same  22nd, 
the  fiat  issued,  and  was  opened  on  the  29th ;  the  assignees 
were  appointed  on  the  7  th  of  April.  On  the  14th,  they 
ruled  the  sheriff  to  return  the  writ  On  the  26th,  by 
examination  of  the  parties,  they  ascertained  the  irregularity, 
and  made  this  application  on  the  28th.  As  the  goods 
were  seized  on  the  bankrupt's  premises,  he  must  be  taken 
to  have  known  of  the  judgment  and  seizure  on  the  9th  or 
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1842.  acceptor  of  a  bill  of  exchange  for  66/.  158.,  at  four  months' 
Skelton  ^^*  '^®  declaration  proceeded,  "and  the  defendant 
then  accepted  the  said  bill  payable  at  Messrs.  Cunliffe  and 
Co.,  bankers,  London,  and  the  said  William  Harland  (the 
drawer)  then  indorsed  the  same  to  the  plaintiff,  and  the 
defendant  then  promised  the  plaintiff  to  pay  her  the  said 
bill  according  to  the  tenor  and  effect  thereof,  and  of  the 
said  acceptance  and  indorsement *"  The  demurrer  to  this 
declaration  was,  "  for  that  although  it  appears  that  the  said 
bill  of  exchange  was  specially  accepted  by  the  defendant, 
and  by  him  made  payable  at  Messrs.  Cunliffe  and  Co., 
bankers,  London,  yet  it  is  not  averred,  nor  does  it  appear 
from  the  said  first  count  that  the  said  bill  of  exchange  was 
ever  presented  at  the  said  Messrs.  Cunliffe  and  Co's.  for 
payment  according  to  the  terms  of  the  said  acceptance ; 
and  also  that  it  is  not  averred  that  the  defendant  had  notice 
of  the  indorsement  of  the  said  bill  of  exchange,  which  no- 
tice was  necessary  in  order  to  make  the  defendant  liable 
to  the  indorser,  and  the  averment  of  which  is  required  by 
the  general  rule  of  all  the  (^ourts  promulgated  in  Trinity 
Term  in  the  first  year  of  the  reign  of  his  late  Majesty 
King  \fVilliam  the  Fourth."  It  was  submitted  that  this 
demurrer  was  not  frivolous.  By  the  case  of  JRowe  v. 
Younff  (a),  it  was  decided  on  error  to  the  House  of  Lords 
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1842.        pleading  was  concerned,  nothing  more  would  be  necessary 
Q^^(^^    in  point  of  law  to  allege,  in  order  to  constitute  a  quali- 
"•  fied  acceptance,  than  what  appeared  on  the  face  of  this 

declaration.  That  was  the  law  decided  in  the  case  of 
Rowe  V.  Younff,  and  was  recited  in  the  preamble  of  the 
statute  1  &  2  Geo.  4,  c.  78.  If  that  was  a  sufficient  alle- 
gation in  point  of  law,  then  under  the  statute,  it  became 
a  question  of  evidence,  whether  the  bill,  when  produced, 
would  sustain  the  allegation  ?  Any  variance  which  might 
exist  between  the  evidence,  and  the  pleading  would  not 
appear  until  the  trial.  If  then  it  appeared  on  the  face  of 
the  declaration  that  the  acceptance  was  alleged  to  be 
special,  the  omission  to  allege  the  presentment  of  the  bill 
at  the  place  mentioned  for  payment,  was  a  ground  of  de- 
murrer. If  so,  this  demurrer  could  not  be  set  aside  as 
frivolous.  Then  with  respect  to  the  objection  that  no 
notice  was  alleged.  The  form  given  by  the  rules  of  Trinity 
Term,  1  Wm.  4,  contained  an  allegation  of  notice  to  the 
acceptor  in  an  action  by  an  indorsee  against  him.  The 
plaintiff,  therefore,  was  bound  to  pursue  that  form,  and  not 
having  done  so,  it  was  a  ground  of  demurrer.  For  these 
reasons,  the  demurrer  could  not  be  set  aside  as  frivolous. 

Cowling^  in  support  of  the  rule,  contended  that  with  res- 
ject  to  the  sccotid  ground  of  demurrer.  Uie  alle 
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1842.  the  face  of  the  declaration,  this  appears  to  be  a  general  or 
Skklton'  ^  special  acceptance  ?  In  the  case  of  Botoe  v.  Younff  it  was 
decided,  that  it  was  a  special  acceptance.  But  the  act  of 
Parliament  provided  that  such  an  acceptance  shall  be  a 
general  and  not  a  special  acceptance.  The  words  of  the 
statute  are,  '^  if  any  person  shall  accept  a  bill,  payable  at 
the  house  of  a  banker  or  other  place,  without  further  ex- 
pression in  his  acceptance,  such  acceptance  shall  be  deemed 
and  taken  to  be,  to  all  intents  and  purposes,  a  general  ac- 
ceptance." The  acceptance  as  it  appears  in  the  declaration, 
is  all  I  know  of  the  matter,  and  there  it  appears  to  be  a 
general  acceptance.  If  I  should  hold  this  a  special  accept- 
ance, it  would,  in  fact,  be  to  repeal  the  act  of  Parliament. 
Then,  as  to  the  second  objection,  it  is  true  that  the  form 
given  by  the  rule  of  Trinity  Term,  1  Wm.  4,  contained  in 
such  a  case,  an  allegation  of  notice  to  the  acceptor  of  the 
indorsement  and  other  circumstances.  But  those  forms 
were  promulgated  previous  to  the  3  &  4  Wm.  4,  c.  42, 
which  gave  the  sanction  of  an  act  of  Parliament,  to  rules  of 
pleading  issued  under  it.  The  forms  so  given  were  merely 
specimens  affecting  costs.  This  appears  by  the  language 
of  the  rule  to  which  the  forms  are  attached,  for  there,  it  is 
ordered,  "  that  if  any  declaration  in  assumpsit  hereafter 
filed  or  delivered,  and  to  which  the  plaintiff  shall  not  be 
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1842.  was  obtained  by  the  defendaot,  and  the  taxed  costs 
"^"^^H^^  amounted  to  108/.  6*.  lOd.  In  February,  1832,  another 
dem.  action  as  upon  a  vacant  possession  was  brought  by  the  same 
Martin,  and  judgment  and  execution  signed  and  issued  by 
him.  After  this,  in  January,  1833,  the  persons  making  the 
application  brought  an  action  as  upon  an  adverse  possession 
against  Martin,  and  succeeded  in  obtaining  possession  of 
the  land.  In  that  action,  the  amount  of  the  taxed  costs 
was  196/.  The  total  therefore  of  the  costs  incurred  was 
304/.  6*.  lOd.  From  that  time  to  the  27th  of  April,  the 
applicants  had  treated  the  land  as  their  own  by  placing  a 
board  on  the  adjoining  premises,  intimating  that  the  land 
was  to  let  upon  building  leases,  and  mentioning  the  name 
and  address  of  a  person  of  whom  inquiries  might  be  made 
with  respect  to  it.  On  the  27th  of  last  April,  the  preseut 
lessor  of  the  plaintiff  took  possession  of  the  ground  pursuant 
to  a  judgment  and  execution  signed  and  issued  in  this 
action,  which  was  brought  as  upon  a  vacant  possession.  In 
support  of  the  application,  it  was  sworn  to  be  believed,  that 
the  lessor  of  the  plaintiff,  claimed  under  the  same  title  as 
Mintam  Martin.  On  this  state  of  facts  the  present  appli- 
cation was  founded.  Dowlinff  contended,  that  this  applica- 
tion was  unprecedented,  as  the  execution  was  executed,  and 
possession  taken  by  the  lessor  of  the  plaintiff.     In  all  pre- 
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The  rule, 
which,  upon 
demarrer,  re- 
quires the 
statement  of 
the  ground  of 
objection  to 
any  pleading 
in  the  margin 
of  the  paper 
books,  by  the 
party  joining  in 
demurrer,  was 
intended  for  the 
advantage  of 
the  Court,  and 
not  of  the  par- 
ties. 


Scott  and  Others  v.  Chappelow. 

Assumpsit  by  the  plaintiffs  as  drawers  against  the 
defendant,  as  acceptor  of  two  bills  of  exchange.  The  de- 
claration contained  several  counts ;  the  first  count  was  upon 
a  bill  dated  the  16th  of  January,  1841,  for  1126i  I2s.  2(L, 
payable  three  months  after  date,  directed  to  the  defendant, 
under  the  name,  &c.,  of  "  The  Talacre  Coal  and  Iron 
Company,"  and  accepted  by  the  defendant,  by  one  W. 
Weston :  the  second  count  was  upon  a  like  bill,  payable 
six  months  afler  date ;  and  there  was  also  a  count  on  an 
account  stated. 

The  defendant  pleaded,  fourthly,  that  before  the  making 
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1842.  agreed  to  form  the  same,  being  a  great  number  of  persons, 
Scott  ^®  ^^^  ^^^  thousand  persons,  who  then  became  and  were 
and  Others  i\^q  members  of  the  said  company,  and  the  said  company 
Chappelow.  did  then,  in  pursuance  of  the  said  agreement,  purchase  for 
the  purposes  of  the  said  company,  and  did  then  become 
and  be,  and  from  thence  continually,  up  to  and  at  the 
several  times  of  the  making  of  the  several  bills,  &c.,  were, 
for  the  purposes  of  the  said  company,  possessed  of  and 
interested  in,  divers  lands,  &c,,  and  did,  during  and  at  the 
several  times  last  aforesaid,  carry  on  divers  trades  and 
businesses ;  and  the  said  lands,  &c.,  and  the  profits  arising 
from  time  to  time,  from  the  trade  and  business  which  they 
carried  on  as  aforesaid,  were  divided  into  a  great  number 
of  shares,  &c.,  and  the  interest  in  the  said  shares  was  vested 
in  the  members  of  the  said  company,  for  the  time  being, 
in  various  proportions ;  and  the  interest  in  the  said  land, 
&c.,  was  vested  in  the  members  of  the  said  company,  in 
proportion  to  the  number  of  such  shares  in  which  such 
members  were  interested  as  aforesaid,  and  the  said  members 
were  subject  to  the  liabilities  of  the  said  company,  as 
between  themselves  in  like  proportion ;  and  during  and  at 
the  said  several  times,  &c.,  the  said  company  did  assume 
to  act,  and  did  act  as  a  corporate  body,  and  did  profess 
that   the  shares  aforesaid  were  transferable  without  any 
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1842.        no    Other    consideration    whatsoever;    and    the    plaintiffs 
Scott        always,  before  and  at  the  said  several  times  of  their  be- 
and  Others     coming  indorsees  and  holders  of  the  said  bills,  in  that 
Chappklow.    behalf  mentioned^  and  of  the  making  of  the  agreement 
with  them  in  that  behalf  hereinbefore  mentioned,  and  of 
the  said  accepting  of  the  said  bills  in  the  said  first  and 
second  counts  of  the  declaration  mentioned,  and  before  the 
plaintiffs  ever  gave  any  value  or  consideration  for  the  said 
bills,  whereof  they  were  the  holders  and  indorsees  as  afore- 
said, or  either  of  them,  to  wit,  on  the  day  and  year  last 
aforesaid,  had  notice  and  knowledge  of  the  premises  and 
matters    in    this  place   mentioned,   and   every   of  them. 
Verification : 

Replication  de  injuria. 

Demurrer  to  the  replication,  assigning  for  cause,  that  the 
matter  pleaded  in  the  fourth  plea  is  not  matter  of  excuse, 
nor  any  such  matters  as  can  be  replied  to  in  the  manner 
in  which  it  is  replied  to  in  the  replication ;  and  that  the 
matters  alleged  in  the  said  plea  ought  to  have  been 
traversed  directly,  and  in  the  negative  of  the  terms  therein 
used  or  otherwise,  and  not  by  the  general  replication  de 
injuria,  as  they  are  traversed  by  the  said  replication ;  and 
the  said  plea  contains  matter  which  is  either  matter  of 
denial  of  the  defendant  having  been  ever  liable  to  perform 
the  pramise  id  the  declaration  alleged,  or  else  is  ni 
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1842.  books  sold  and  delivered  by  bills  at  certain  dates,  with 
^"■^^^^  '  security  for  their  being  honoured,  defendant  pleaded  a 
and  Others  custom  in  London,  that  upon  such  sales  the  security  need 
CuAPPKLow.  not  be  given  unless  required  when  the  books  are  delivered, 
and  that  the  plaintifis  did  not  require  it  at  that  time :  the 
plaintifis  replied  generally  de  injuria:  and  it  was  held,  that 
as  the  plea  did  not  admit  the  contract,  and  offer  an  excuse 
for  not  performing  it,  the  replication  was  ill  It  was  clear 
that  the  ground  of  defence  set  up  here  was  the  illegality  of 
the  original  transaction,  and  of  that  illegality  the  plaintiff 
was  alleged  to  have  notice,  and  in  Parker  v.  Riley  (a), 
Parhey  B.,  distinctly  said  that  such  a  defence  did  not 
amount  to  mere  matter  of  excuse  for  the  non-performance 
of  the  contract  declared  on,  and  that  de  injuria,  therefore, 
to  a  plea  setting  up  such  a  defence,  was  not  a  good  replica- 
tion. In  Humphreys  v.  O^Connell  (i),  to  an  action  of 
assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange,  the  defendant  pleaded  that  the  bill  was  accepted 
for  a  gaming  debt,  and  that  the  plaintiff,  before  the  in- 
dorsement to  him,  had  notice  thereof;  and  the  plaintiff 
replied  de  injuria,  and  that  replication  was  held  good  on 
special  demurrer.  That  case  proceeded  upon  Isaac  v. 
Farrar  (c),  but  in  Isaac  v.  Farrar  the  decision  was  upon 
the  point  that  the  contract  was  not  binding.  Here,  there 
was  the  additional  taint  of  iHegalitY  attached  to  the  origmal 


86 


CASES   ON   POINTS   OF    PRACTICE,   C.    P. 


1842. 


V      "" 

Scott 
aad  Others 


circumstances  disclosed  in  the  plea  may  be  held  to  be  su 
fident  and  good.  The  plea,  as  it  appears  to  me,  amoun 
to  no  more  in  substance  than  that  the  party  is  excusio 
CuAPPELow.  himself  the  non-payment  of  these  bills,  on  the  ground  thi 
he  never  received  any  consideration  for  his  acceptance  c 
thenu  In  that  case,  it  is  a  mere  matter  of  excuse,  whic 
is  always  held  to  be  a  case  in  which  the  replication  of  d 
injuria  is  applicable,  provided  that  it  does  not  come  withii 
the  exceptions  of  Crogate^s  case  (a).  What  is  the  substanc 
of  this  defence  ?  It  is  that  certidn  persons  entered  into  ; 
speculation  to  form  a  company,  which  is  stated  to  be  on 
which  is  endeavoured  to  be  shewn  to  be  against  publi* 
policy  within  the  statute  of  Geo.  1  (A),  and  the  plea  goe 
on  to  say,  that  there  being  certain  bills  of  exchange,  o 
which  the  defendant  was  the  acceptor,  they  came  into  th< 
hands  of  the  plaintiff  as  indorsers  and  holders — that  is 
not  making  them  original  parties  to  the  bills,  or  partiei 
to  the  original  ill^al  transaction.  There  can  be  no  ille 
gality  in  taking  bills  drawn  under  these  circumstances 
— certainly  not  more,  where  the  party  knows  of  these  cir 
cumstances,  than  is  sufficient  to  disable  him  from  recovering 
upon  them.  Now  it  may  be,  that  if  the  matter  had  re- 
mained there,  the  plaintifis  should  not  have  put  these  bilk 
in  suit     But  then  what  does  the  plea  say  ?     It  goes  on  tc 
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1842.        action— the  wrong  complained  of  in  the  declaration,  but 
7^^  states  some  matter  in  excuse  for  having  done  that  wrong, 

tnd  Others  — that  is  to  Say,  such  a  reason  why  he  has  done  it  as  does 
Chappelow.  not  claim  any  interest  in  land,  or  set  up  matter  of  justifi- 
cation in  law,  for  that  is  the  definition  of  matter  of  excuse 
given  in  Crogatis  case^  there  the  plea  may  be  generally 
traversed  by  a  replication  of  de  injuria.  It  would  be  very 
hard  if  it  were  not  so,  because  there  may  be  many  facts 
stated  by  the  defendant  of  which  the  plaintiff  may  know 
nothing;  and  it  would  be  hard  to  put  him  to  try  that, 
when  it  may  be  that  all  of  them  are  not  capable  of  proof, 
and  he  cannot  tell  which  of  them  are  so.  Since  the  new 
rules,  although  the  declaration  does  state  a  promise  to  pay 
the  bill,  the  effect  of  it  is,  that  the  plaintiff  was  the 
holder  of  the  bill  of  which  the  defendant  was  the  acceptor, 
and  that  the  defendant  did  not  pay  it  when  it  became 
due.  All  this  is  admitted  by  the  plea  here ;  a  prim&  &cie 
case  of  wrong  is  admitted,  and  then  the  defendant  says, 
though  I  did  not  pay,  I  am  excused  firom  doing  so  by 
circumstances.  If  those  circumstances  had  arisen  out  of 
the  authority  of  the  plaintifis  to  the  defendant  not  to  pay, 
such  as  by  reason  of  accord  and  satisfaction,  it  would  have 
fallen  within  the  exception  in  Crogate^s  case,  of  which  the 
plaintifis  must  have  taken  notice  by  admitting  or  denying 
t.  because  that  is  not  an  excuse  within  the 
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1842.  amend  his  particulars  of  demand^  by  adding  thereto  certain 
charges.  It  appeared  that  the  action  had  been  commenced 
in  the  year  1837,  to  recover  the  amount  of  certain  claims 
made  by  the  plainti£F,  in  respect  of  services  performed  by 
him  on  behalf  of  the  company  of  proprietors  of  a  projected 
railway,  of  which  the  defendant  was  a  director.  In  the 
month  of  September,  1837,  pursuant  to  an  order  of  a 
learned  Judge,  a  bill  of  particulars  was  delivered  by  the 
plaintiff,  in  which  he  claimed  2,127i,  the  items  of  which 
that  amount  was  made  up  extending  over  a  long  period  of 
time.  The  cause  remained  undetermined  until  the  1st  of 
December,  1841,  when  it  came  on  for  trial,  and  a  verdict 
having  been  taken  for  the  plaintiff  by  consent,  it  was  re- 
ferred to  arbitration.  The  plaintiff  now  sought  to  add 
to  his  particulars  certain  items  of  charge,  amounting  to 
187/1  15*.,  which  he  claimed  for  services  performed  at 
various  periods  in  the  course  of  the  same  time,  over  which 
his  previous  demands  extended.  It  was  submitted,  that 
the  parties  having  agreed  to  a  reference,  that  agreement 
must  be  taken  with  regard  to  their  existing  position,  and 
that  the  Court  had  not  the  power  now  to  permit  any  new 
claim  to  be  made  which  should  alter  their  relations. 
l^Tindaly  C.  J. — The  fear  is,  that  if  the  plaintiff  does  not 
bring  forward  his  claim   now,  he  will  never  be  able  to 
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1842.  plaioti£F's  ci^bility  of  recovering;  and  may  not  the  de- 
fendant say,  "  I  would  not  have  gone  to  arbitration  with 
the  bill  of  particulars,  as  it  is  proposed  to  be  amended.^] 
The  defendant,  at  all  events,  had  offered  no  such  answer 
to  this  application.  Janes  v.  Corry  and  Others  (a),  also 
shewed  the  extent  to  which  the  Court  was  disposed  to 
carry  the  principle  here  sought  to  be  maintained  by  the 
plaintiff.  There,  in  1835,  the  plaintiff  sued  the  defendants, 
as  executors,  for  work  done  on  a  house  of  their  testators, 
and  delivered  his  particulars  in  July,  1837,  after  he  had 
commenced  a  second  action  against  them  in  their  own 
capacity,  for  work  done  to  the  same  house,  after  the  tes- 
tator's death ;  both  actions  were  referred  to  arbitration,  and 
an  award  made  was  set  aside  in  Hilary  Term,  1839 ;  the 
plaintiff  having  abandoned  his  second  action,  was  allowed, 
in  Trinity  Term,  1839,  to  amend  his  particulars  in  the  first, 
by  adding  to  them  certain  items  which  had  been  contained 
in  the  particulars  in  the  second. 

TiNDAL,  C.  J. — That  is  a  different  case,  because  there, 
the  parties  could  go  on  in  the  regular  course  of  the  action. 
But  here,  the  parties  have  adopted  a  peculiar  mode  of 
adjusting  their  differences.  What  occurs  to  me  is,  that  the 
defendant  may  say  that  he  would  not  have  come  into  the 
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1842.        day  were  both  reckoned  inclusively,  although  on  the  first 
^—^^  day  of  Term  it  was  not  usual  for  the  Court  to  sit  until 

«'•  mid-day.     The  same  practice  prevailed  also  with  regard  to 

the  execution  of  writs  of  inquiry  under  the  Reg.  Gen. 
H.  T.,  2  Wm.  4,  s.  67  (a).  Cases  had  occurred,  in  which 
from  circumstances  beyond  the  reach  of  the  parties,  the 
motion  for  a  new  trial  had  been  delayed  beyond  the  fourth 
day,  but  there,  notice  of  the  intention  to  move  had  been 
required  to  be  served  on  the  opposite  side  by  the  party 
moving  (A).  In  the  present  instance,  however,  it  was  sworn 
by  the  plaintiff's  attorney,  that  until  the  service  of  the  rule 
nisi  for  a  new  trial,  he  had  no  intimation  of  any  intention  on 
the  part  of  the  defendant  to  move  for  such  a  rule :  and  the 
rule  was  sworn  not  to  have  been  served  until  twelve  o'clock 
on  the  morning  of  the  2nd  of  June. 

Shee  and  Glover,  Seijts.,  in  support  of  the  rule.  The  de- 
fendant was  entitled  to  move  within  four  clear  days  after  the 
return  day  of  the  distringas.  [Maide,  J. — ^Why  so  ?  Might 
you  not  have  moved  the  first  thing  in  the  morning  of  Friday, 
the  27th  of  May  ?]  A  party  could  not  move  until  the  dis- 
tringas was  returned,  and  unless  it  was  returned  immediately 
at  the  sitting  of  the  Court,  as  his  right  must  accrue  from 
the  sitting  of  the  Court  the  return  day  would  not  count 
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1842.        pecially  as  the  judgment  is  perfectly  regular,  is  to  say  that 
Chapman      ^^^  judgment  may  be  set  aside  on  payment  of  costs. 


Elby. 


Rule  absolute,  on  payment  of  costs. 


In  a  Middlesex 
cause,  the  time 
for  pleading 
expired  on  the 
30th  of  May; 
on  that  day, 
the  defenawt 
obtained  a  rule 
to  change  the 
venue  to  Sur- 
rey, which  he 
served  at  ten 
o'clock,  on  the 
morning  of  the 
3l8t,  but  de- 
livered no  plea: 
the  plaintiff 
signed  judg- 
ment for  want 
of  a  plea  on 
the  same  day ; 
Hdd,  that  the 
judgment  was 
signed  too  soon. 


Nichols  v.  Stockbridge. 

Jl  HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause 
why  the  judgment  signed,  for  want  of  a  plea,  should  not 
be  set  aside  for  irregularity,  with  costs.  The  cause  was 
originally  a  Middlesex  cause,  and  the  declaration  having 
been  delivered,  the  defendant  had  four  days'  time  to  plead, 
which  expired  on  Monday,  the  30th  May.  No  plea  was 
delivered  on  that  day,  but  on  Tuesday  morning,  the  31st 
of  May,  at  ten  o'clock,  a  rule  to  change  the  venue  to  Surrey, 
dated  of  the  previous  day,  and  drawn  up  with  a  stay  of 
proceedings,  was  served  on  the  plaintiff's  attorney.  On 
the  same  day  the  plaintiff  signed  judgment  for  want  of  a 
plea. 

Channelly  Seijt,  shewed  cause.  The  object  of  the  de- 
fendant, in  obtaining  a  rule  to  change  the  venue,  was  to 
gun  time.     As  the  cause  originally  stood,  his  four  days' 
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1842.       sum  as  that  for  which  judgment  was  taken.     A  writ  of  fi.  fa. 
Philups      ^^  ^"  ^®  °^*^  ^y  issued  for  514/.  16*.  debt,  and  8i  4*. 
<"•  costs,  and  a  levy  having  been  made  under  the  writ ;  on  the 

9th,  10th,  and  1 1th  of  March,  sales  took  place.  On  the  14th 
March,  an  application  was  made  under  the  Interpleader  Act, 
in  consequence  of  a  notice  by  certain  assignees  appointed 
under  a  fiat  in  bankruptcy  issued  against  the  defendant; 
and  the  proceeds  of  the  sale  were  ordered  to  be  paid  into 
Court,  to  abide  the  event  of  an  issue,  which  was  directed 
to  be  tried.  On  the  15  th  of  March,  the  assignees  of  the 
defendant  took  out  a  summons  at  Chambers  to  set  aside 
the  writ  of  R.  fa.,  on  the  ground  that  the  mandatory  part 
of  the  writ  did  not  agree  with  the  judgment,  for  that  by 
the  writ,  the  debt  was  stated  to  be  51 AL  I6s.,  while  from 
the  judgment  it  appeared  to  be  1500Z.  The  summons  was 
made  returnable  on  the  16  th,  but  was  not  attended  by  the 
plaintiff,  and  on  the  same  day,  a  fresh  summons  was  taken 
out.  Pending  the  second  summons,  the  plaintiff  made  up 
and  carried  in  the  judgment  roll,  the  judgment  being  therein 
expressed  to  be  for  5142.  16*. ;  but  on  the  19th  of  March, 
(the  second  summons  being  attended  and  the  judgment  roll 
produced)  an  order  was  made  by  Lord  Denman^  setting  aside 
the  writ,  on  the  ground  of  the  variance  already  stated. 
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1842.        Stayed,  nor  does  an  order,  unless  it  so  expresses.     The 
^^^j2J^     exceptions  are,  where  the  appHcant  has  to  take  the  next 
9'  step,  and  the  application  relates  to  the  time  or  mode  of 

taking  that  step;  as  where  the  summons  is  for  time  to 
plead ;  for  leave  to  plead  sdVeral  matters  (a) ;  to  strike  out 
a  count,  &C.,  cases  where  a  stay  of  proceedings  is  necessarily 
implied  (i)."  I^  therefore,  the  plaintiflF  was  not  bound  to 
attend  before  the  second  summons  was  returnable,  it  was 
only  from  that  period  that  a  stay  of  proceedings  was  se- 
cured (c).  Here,  on  the  17th  of  March,  the  defect  com- 
plained of  was  cured,  and  this  being  before  the  period  at 
which  the  plaintiff  was  required  to  attend,  under  the  second 
summons,  there  was,  when  that  summons  was  returnable, 
and  when  the  order  of  Lord  Denman  was  made,  a  perfect 
and  complete  judgment,  which  justified  the  writ  of  fi.  fiu 
The  judgment  roll  was  produced  to  the  learned  Judge,  and 
the  order,  therefore,  which  set  aside  the  writ,  must  be 
rescinded. 

TnTDAL,  C.  J. — I  think  that  this  rule  for  rescinding  the 
order  of  Lord  Denman  should  be  made  absolute.  At  the 
time  when  Lord  Denman  made  his  order,  there  was  in 
existence,  and  eventually  was  produced,  a  roll  of  the  Court, 
which  sanctioned  the  writ  which  had  been  issued ;  because 
there  was  a  record  actually  produced  to  him,  wlilch  shewed 
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1842.  his  pleas  by  pleading  several  matters^  and  an  order  was 
OucHTBRLONY  ™*^®  ^7  ^^  leamed  Judge,  in  accordance  with  the  de- 
fendant's application,  a  term,  however,  being  imposed,  that 
the  plaintiff  should  be  entitled  absolutely  and  at  all  events  to 
try  at  the  then  sittings.  The  defendant  delivered  his  pleas 
on  the  same  evening,  but  the  Judge's  order  was  not  served 
until  the  following  Monday,  the  21st  of  February.  On 
Tuesday,  the  22nd  of  February,  the  cause  was  called  on 
for  trial,  when,  after  the  jury  had  been  sworn,  the  de- 
fendant's attorney  having  obtained  permission  to  look  at 
the  record,  discovered  that  it  contained  no  proper  award  of 
venire,  and  that  the  blanks  which  had  been  left  for  the  in- 
sertion of  the  dates  of  the  teste  and  return  of  the  writs  of 
venire  and  habeas  corpora  were  not  filled  up.  It  was  then 
objected  that  the  cause  was  coram  non  judice,  and  that 
the  leamed  Judge  had  no  authority  to  try  the  cause,  but 
the  objection  being  over-ruled  on  the  ground,  that  the 
jury  having  been  sworn,  it  had  been  waived,  the  trial 
proceeded,  and  the  plaintiff  obtained  a  verdict.  The  de- 
fendant subsequently  sued  out  a  vorit  of  error,  and  in 
Easter  Term  obtained  a  rule«  in  this  Court,  for  setting 
aside  the  trial  and  verdict  on  the  same  grounds  which  had 
been  urged  as  objections  at  the  trial  In  the  same  term, 
the  plaintiff  also  obtained  a  rule  for  leave  to  amend  the 


Gibson. 
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1842.  CoLTMAN,  J. — I  am  of  the  same  opinion:  and  I  think 

OucHTERLONY  ^^^  ^^^  ^^  ^^  ^^^^  pFevents  the  defendant  from  taking 
these  objections. 

Rule  discharged. 

Sir  T.  Wilde,  Seijt.,  then  moved  that  the  plaintifFs  rule 
for  leave  to  amend  be  made  absolute.  The  objections  of 
the  defendant  being  against  good  &ith,  the  plaintiff  was 
entitled  to  amend. 

Bompasy  Serjt.,  contended  that,  according  to  the  autho- 
rities, this  was  a  case  in  which  the  amendment  could  not 
be  allowed. 

TiNDAL,  C.  J. — The  order  of  my  brother  Cr^s^ireZZ  should 
have  operated  upon  the  good  faith  of  the  parties.  This 
rule  must  be  made  absolute. 

Rule  absolute. 


The  Thames  Haven  Dock  and  Railway  Company  v. 

Rose. 

The  108th         JOOMPAS,  Serjt,  moved  (31st  of  May)  on  behalf  of  the 
r&*7"w^  4     defendant  in  this  action  for  a  rule  to  shew  cause  why  the 
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1842.        ground  of  the  present  application  was,  that  although  the 


\. 


Tb«  Thames    ^^^^^  ^^   brought  in   the   name   of  the  company,  the 
li^y^^oc^  present  board  of  directors,  by  whose  authority  the  proceed- 
V.  ings   were   instituted,   was   insufficiently  constituted,  the 

number  of  persons  acting  as  directors  being  seven  only, 
instead  of  twelve.  [Maule,  J. — The  1 12th  section  provides 
only,  that  ^^  it  shall  be  lawfiil "  for  the  directors  to  fill  up 
any  vacancy  in  the  direction  caused  by  death  or  other 
means.  It  does  not  say  that  there  shall  always  be  twelve 
directors.  Is  there  any  section  fixing  the  number  of 
directors  who  shall  form  a  quorum  at  any  of  their  meet- 
ings ?]  Section  116  provided  that  **  no  meeting  of  directors 
shall  be  deemed  a  court  competent  to  enter  and  determine 
upon  business,  unless  at  least  five  directors  shall  be  present 
at  the  commencement  of  business,  and  when  a  decision 
takes  place  upon  the  whole  or  any  part  of  the  business." 
The  quorum  of  five,  however,  could  only  carry  on  the 
business  of  the  company  as  the  representatives,  and  in  the 
place  of  the  whole  twelve  directors,  and  if  the  number  of 
twelve  was  reduced  by  any  circumstance,  the  remaining 
directors  must  take  immediate  steps  to  complete  the  direc- 
tion. [^Tindalf  C.  J. — There  must  be  some  interval;  you 
would  make  the  constitution  of  this  company  such  as  that 
it  would  be  constantly  felling  into  improper  acts.  Mauk, 
J. — It  may  be  that  thcrc^  are  not  twelve  members  of  the 


BOftE. 
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1 842.        tiff,  and  the  defendant  in  his  own  private  capacity.     When 
f^TT^  the  act  is  looked  at,  the  123rd  section  states  that  the  calls 

Haven  Dock  when  due  shall  become  a  debt  from  the  proprietors  of 
shares,  and  also  that  the  company  may  sue  for  them. 
Stopping  there  only,  it  appears  that  the  company  have 
sued,  and  that  clause  is  an  authority  to  do  so.  It  is  sought 
to  be  engrafted  on  that  provision,  however,  that  in  another 
part  of  the  act,  there  is  a  clause  that  the  proceedings  and 
management  of  the  company  shall  be  committed  to  twelve 
directors.  It  appears  to  me,  that  this  is  matter  of  direction 
only,  but  if  at  any  time  the  number  shall  fall  short,  indi- 
viduals may  insist  by  mandamus,  that  the  vacant  places 
shall  be  filled  up.  If,  as  you  say,  it  is  a  condition  that 
there  shall  be  twelve  directors,  that  might  have  been  shewn 
by  plea,  and  the  question  might  have  come  before  the 
Court  on  demurrer.  But  applying  as  you  do  to  the  equit- 
able jurisdiction  of  the  Court,  as  these  are  the  proper 
parties,  and  as  your  debt  is  admitted,  we  should  not,  I 
think,  at  this  time  at  least,  interfere. 

CoLTMAN,  J. — The  summaiy  jurisdiction  of  the  Court 
upon  matters  of  this  nature,  should  never  be  exercised 
except  for  the  purpose  of  administering  justice.  There 
ought  to  be  some  color  shewn  upon  the  act  for  this 
application,  but  I  do   not  think   that  the  defendant 
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The  Court  re- 
fused  to  dis- 
penae  with  the 
ooncarrence  of 
the  husband  of 
a  married  wo- 
man on  an  im- 
plication by 
ner  under  the 
91st  section  of 
the  Fines 
and  Recoveries 
Act,  (3  &  4 
Wm.  4,  c  74,) 
to  be  permit- 
ted to  convey 
her  interest  m 
an  estate,  al- 
though it  was 
stated  that  he 
and  the  appli- 
cant were 
living  apart  by 
mutul  con- 
sent, and  that 
he  was  in  a 


and  eiciteable 
state,  and  that 
it  would  be 
very  difficult,  if 
not  impossible 
to  procure  the 
executiooby 
him  of  any 
deed,**  until  it 


Re  Hester  Murpht. 

ChANNELL,  Seijt,  applied  that  the  Mrs.  Hester  Mur- 
phy^ a  married  woman,  might  be  permitted  to  convey  her 
interest  in  a  certain  estate,  without  the  concurrence  of 
her  husband,  under  the  provisions  of  the  3  &  4  Wm.  4, 
c.  74,  s.  91.  That  section  enacted,  *'That  if  a  husband 
shall  in  consequence  of  being  a  lunatic,  idiot,  or  of  un- 
sound mind,  &&,  or  shall  from  any  other  cause  be  incapable 
of  executing  a  deed,  or  of  making  a  surrender  of  lands 
held  by  copy  of  court  roll,  or  if  his  residence  shall  not  be 
known,  or  he  shall  be  in  prison,  or  shall  be  living  apart 
from  his  wife,  either  by  mutual  consent,  or  by  sentence  of 
divorce,  or  in  consequence  of  his  being  transported  beyond 
the  seas,  or  from  any  other  cause  whatsoever,  it  shall  be 
lawfril  for  the  Court  of  Common  Pleas,  at  Westminster,  by 
an  order  to  be  made  in  a  summary  way  upon  the  applica- 
tion of  the  wife,  and  upon  such  evidence  as  to  the  Court 
shall  seem  meet,  to  dispense  with  the  concurrence  of  the 
husband,"  &c.  In  the  present  instance,  the  applicant  and 
her  husband  had  been  living  apart  by  mutual  consent 
during  the  last  four  years,  and  it  was  sworn  that  the  hQ»- 
band  was  in  a  **  veiy  nervous  and  excitable  state,  and  that 
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Martin  having  shewed  cause  against  that  rule. 

The  Court  now  (7th  of  June,)  decided  to  have  the  case 
argued  upon  the  question,  whether  upon  the  facts,  as  they 
appeared  at  the  trial,  the  action  fell  within  the  statute. 

Humfreyy  for  the  defendant,  argued  that  the  detention 
of  his  clothes  by  the  plaintiff  was  obviously  an  unlawfiil 
act;  for,  by  the  16th  and  19th  clauses  of  the  act,  the  pro- 
perty in  them  was  vested  in  the  receiver  of  police ;  and 
that  the  defendant  had  acted  only  in  pursuance  of  the  re- 
gulations of  the  police  force,  and  of  the  orders  of  the  com- 
missioners of  police,  in  causing  his  detention.  By  a  more 
recent  act,  (2  &  3  Vict.  c.  47,)  which  came  into  operation 
on  the  17th  of  August,  this  occurrence  having  happened 
on  the  26th  of  July,  the  offence  of  detaining  police  clothes 
was  made  punishable  with  imprisonment.  The  defendant 
might  well  have  supposed  that  he  was  authorized  in  causing 
the  detention  of  the  plaintiff. 

MartiTiy  contrsL  There  was  nothing  in  the  whole  scope 
of  the  statute  to  authorize  the  detention  of  the  plaintiff  on 
this  charge. 

Cur.  adv.  vufi. 
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1842.        admitted.     In  an  Anonymous  case  (a),  it  was  laid  down  by 

Maund       Holt^  C.  J.,  that  a  corporation  could  not  be  indicted,  but 

^  \,         that    particular    members    of   it    were    subject   to    such 

TheMoN-  ^  r        /r\ 

MouTHSHiRfi  process.      Morgan  v.   The  Corporation  of  Carmarthen  (6), 
P0&08HIBJE    shewed  that  an  attachment  could  not  lie  against  a  corpo- 
Canal  Co.    ration.      Vtn.  Abr.  tit  "  Corp.""    B.  a  (2),  and  DursfieU  v. 
Jones  (c)  were  also  referred  to. 

Ludlow^  Seijt,  and  Channell,  Seijt.,  now  shewed  cause. 
No  distinction  could  be  drawn  in  principle  between  trover 
and  trespass ;  and  in  Yarborough  v.  The  Bank  of  England^ 
it  had  been  distinctly  held  that  trover  was  maintainable. 
The  dictum  in  Com.  Dig,  rested  entirely  upon  old  au- 
thorities, which  were  inapplicable  to  the  numerous  relations 
of  late  created  by  the  Legislature^  by  calling  into  existence 
and  operation  so  many  new  trading  corporations.  The 
ancient  doctrine  had  been,  besides,  altogether  destroyed  by 
the  recent  decision  in  the  Court  of  Queen's  Bench,  in  the 
case  of  Regina  v.  The  Birmingham  and  Gloucester  Railway 
Company  (rf),  where  it  had  been  held,  that  a  corporation 
was  liable  to  indictment  Kyd  on  Corporationsy  vol.  1,  p.  223, 
was  referred  to. 

Talfourd  admitted  that  he  could  only  rest  his  case  on 
the  old  authorities. 
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Bower. 


1842.  Channell,  Seijt,  in  Easter  Term,  moved  for  a  rule  for  a 

Davidson  °^^  ^^^'  ^°  ^®  ground  of  mis-direction,  and  also  in  arrest 
Public  Officer  of  judgment ;  it  is  necessary  to  repeat  the  arguments  and 
the  decision  upon  the  latter  point  only.  The  objection  was, 
that  the  plaintiff  was  not  sufficiently  described  upon  the 
record  as  the  public  officer  of  any  banking  co-partnership, 
under  the  7  Geo.  4,  c.  46.  The  declaration  only  alleged 
that  the  plaintiff  was  the  public  officer  of  certain  persons 
united  in  co-partnership  "  for  the  purpose"  of  carrying  on 
the  trade  of  bankers.  It  was  perfectly  consistent  with  this 
allegation,  that  the  business  of  bankers  had  never  been 
carried  on  at  all,  while  the  9th  section  of  the  statute  dis- 
tinctly contemplated  co-partnerships  actually  carrying  on 
business.  In  a  recent  case  of  Fletcher  v.  Crosbie  (a),  the 
same  objection  had  been  taken  to  a  declaration  which  was 
precisely  similar  to  that  now  before  the  Court,  upon  special 
demurrer,  and  had  been  held  good,  but  leave  had  been 
given  to  amend  by  inserting  the  word  "  and,"  before  the 
words  "carrying  on,"  which  met  the  objection  raised. 
There,  the  only  question  was,  whether  the  objection  could 
be  raised  otherwise  than  on  special  demurrer  ?  It  was  sub- 
mitted, however,  that  it  was  an  objection  which  went  to  the 
very  foundation  of  the  action,  and  that  in  the  absence  of  a 
statement  of  the  fact,  that  the  co-partnership  was  actually 
earrvine  on  business,  no  sufficient  cause  of  action  was  made 
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Judgment  as 
in  case  of  a 
nonsuit  ma^  be 
moved  for  m  a 
town  cause, 
where  issue  is 
joined  in,  or  in 
the  Vacation 
before,  a  Term, 
in  the  second 
Term  next 
after,  namely, 
the  third  Term 
inclusive;  in  a 
country  cause, 
issue  Ming 
joined  in,  or  in 
the  Vacation 
before,  an  is- 
suable Term, 
the  motion  may 
be  made  after 
the  lapse  of 
two  Assises; 


joined  in,  or  in 
the  Vacation 
before,  a  non- 
issuable Term, 
the  motion 
may  be  made 
after  the  lapse 
of  one 


Ellis  v.  Stebbing. 

x^HANNELLy  Seijt.,  shewed  cause  against  a  rule,  ob- 
tidned  on  behalf  of  the  defendant  in  this  action,  for  judg- 
ment as  in  case  of  a  nonsuit  It  was  a  country  cause,  and 
issue  had  been  joined  on  the  8th  of  December,  1841,  in 
the  vacation  before  Hilary  Term  last.  It  was  submitted 
that  the  plaintiff  had  until  the  summer  assizes  to  go  to 
trial. 

Talfourdj  Seijt.,  in  support  of  the  rule.  [Tindal,  C.  J. 
— There  was  a  case  decided  in  the  Court  of  Exchequer  in 
the  course  of  the  present  Term,  in  which  a  general  rule  of 
practice  was  laid  down.  It  is  desirable  that  all  the  Courts 
should  be  bound  by  the  same  rule.]  The  decision  of  the 
case  was  then  postponed  for  the  purpose  of  inquiry  being 
made  into  the  case  in  the  Court  of  Exchequer. 

Talfourd  subsequently  produced  and  read  to  the  Court 
the  following  memorandum,  which  he  stated,  he  had 
procured  fix)m  the  Masters  of  the  Court  of  Exchequer,  to 
whom  it  had  been  handed  by  Aldersan^  B.,  as  the  resolu- 
tion of  the  Court  upon  the  practice  to  be  adopted. 
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1842.  AccoiintaDt  General  of  the  Exchequer  (a)  to  the  senior 
^^^^^C^  Master  of  this  Court,  he  might  enter  a  discharge  in  his  book 
Flectwood,  or  index.  This  application  was  rendered  necessary  by  the 
2  Vict  c  11,  ss.  8  &  9.  Section  8  provided,  "that  no  ob- 
ligation or  specialty  which  shall  hereafter  be  made  to  her 
Majesty,  in  the  manner  directed  by  the  33  Hen.  8,  c.  39, 
shall  affect  any  lands,  tenements  or  hereditaments,  as  to 
purchasers  or  mortgagees,  unless,  and  until  a  memorandum 
or  minute  containing  the  name  and  the  usual  or  last  place 
of  abode,  and  the  title,  trade  or  profession  of  the  person 
whose  estate  is  intended  to  be  affected  thereby,  and  the 
sum  in  which  the  obligee  shall  be  bound,  or  for  which  the 
obligation  or  specialty  shall  be  made,  and  the  date  of  the 
same  shall  be  left  with  the  senior  Master  of  the  Court  of 
Common  Pleas,  who  shall  forthwith  enter  the  same  par- 
ticulars in  a  book,  to  be  intituled  ^  The  Index  to  Debtors 
and  Accountants  to  the  Crown,'  in  alphabetical  order,**  &c. 
Section  9  provided,  "  That  wherever  a  quietus  shall  be 
obtained  by  a  debtor  or  accountant  to  the  Crown,  and  an 
office  copy  thereof  shall  be  left  with  the  senior  Master  of 
the  said  Court  of  Common  Pleas,  together  with  a  certifi- 
cate signed  by  the  Accountant-General,  that  the  same  may 
be  registered,  the  said  Master  shall  forthwith  enter  the 
same  in  the  said  book  of  debtors  and  accountants  to  the 
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Taylor 

V. 

Lord 
Stuart  de 

ROTBSAY. 


writ  might  be  granted,  it  was  submitted,  to  compel  appear- 
ance. \Mauk,  J. — ^I  have  granted  writs  of  distringas  at 
Chambers,  to  compel  appearance,  under  similar  circum- 
stances.] 

The  Court  granted  a  writ  to  compel  an  appearance. 


In  del>t  for 
money  had  and 


on  an  account 
stated,  the  de- 
fendant pleaded 
nonqoam  inde- 
Htatofl,  pay- 
ment, and  set- 
off; the  cause 
andaUnuUter$ 


were  referred 
to  an  arbitrator 
who  directed  a 
general  verdict 
to  be  entered 
for  the  defend- 
ant:  SembU, 
that  there  was 
no  inoonsist. 


Malony  V.  Stockley. 

JLf  EBT  for  money  had  and  received,  and  on  an  account 
stated.  Pleas,  never  indebted,  payment,  and  set-off, 
whereon  issue  was  joined.  The  cause  went  down  to  trial, 
when  a  verdict  was  taken  for  the  plaintiff,  subject  to  the 
award  of  a  legal  arbitrator,  who  was  empowered  to  direct 
a  verdict  to  be  entered  for  the  plaintiff  or  the  defendant, 
and  to  decide  on  all  matters  in  difference.  It  was  directed, 
that  the  costs  of  the  cause  should  abide  the  event  of  the 
suit,  the  costs  of  the  reference  to  be  in  the  discretion  of 
the  arbitrator.  There  were  no  matters  in  dispute  besides 
those  involved  in  the  cause,  and  the  arbitrator  made  his 
award,  directing  the  verdict  found  for  the  plaintiff  to  be 
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trator  was  not  called  upon  to  give  a  decision  on  each  issue 
for  the  mere  purposes  of  costs,  unless  requested  to  do  so 
by  the  parties.  That  decision  was  subsequently  confirmed 
upon  this  point  in  the  case  of  Duckworth  v.  Harrison  («). 
[Mauhy  J. — It  may  be  that  the  arbitrator  thought  that  the 
plaintiff  had  not  a  cause  of  action,  but  that  the  defendant  had 
a  set-off;  all  that  he  says  is,  that  the  defendant  is  entitled  to  a 
verdict  What  inconsistency  is  there  in  a  man  having  a  set-off 
against  another  man,  who  has  no  real  cause  of  action  against 
him  ?  I  can  see  nothing  inconsistent  in  it]  In  Williams 
V.  Moulsdale  (£),  in  debt  for  use  and  occupation,  goods 
sold,  money  paid,  and  on  an  account  stated,  the  defendant 
pleaded  nunquam  indebitatus,  and  a  set-off;  a  verdict 
was  entered  for  the  plaintiff  at  nisi  prius,  subject  to  a 
reference  of  the  cause  to  an  arbitrator,  who  was  to  certify 
whether  the  verdict  should  stand,  and  for  what  amount,  or 
whether  it  should  be  vacated,  and  a  verdict  entered  for  the 
defendant ;  the  arbitrator  directed  a  verdict  to  be  entered 
for  the  defendant  on  both  issues,  and  the  Court  held  that 
there  was  no  inconsistency.  There,  Fenton  v.  Dimes  (c), 
was  cited.  That  was  an  action  of  assumpsit,  to  which 
there  were  pleas  of  non  assumpsit,  payment,  and  set-off. 
The  cause,  and  all  matters  in  difference  were  referred  to 
an  arbitrator,  who  directed  a  general  verdict  to  be  entered 
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Paddock 

V. 

F0REE8TKR 
and  Otbers. 


his  taxation  of  costs  in  this  suit  It  was  an  action  of  tres- 
pass,  for  breakmg  and  entering  the  lands  of  the  plaintiff, 
and  for  digging,  turning  up  and  subverting  the  soil,  making 
mines,  pits,  shafts  and  holes,  and  raising  and  getting  divers 
laige  quantities  of  coals,  culm,  earth,  soil,  stones,  ore  and 
other  minerals,  and  seizing,  taking,  carrying  away,  and  con- 
verting the  same.  The  pleas  were,  first,  not  guilty;  se- 
condly, that  the  plaintiff  was  not  possessed  of  the  coals  and 
minerals ;  the  third,  fifth  and  seventh  pleas  set  up  a  justifi- 
cation as  servants  of  the  Crown,  under  an  immemorial 
right  of  mining;  the  fourth,  sixth  and  eighth  pleas 
alleged  a  similar  right,  and  set  up  a  similar  justification, 
stating  the  right  to  be  subject  to  making  compensation 
for  sur&ce  damage;  the  ninth  and  tenth  pleas  were 
general  pleas  of  justification  as  servants  of  his  late  Ma- 
jesty and  of  her  present  Majesty;  the  eleventh  plea 
was  a  plea  of  the  Statute  of  Limitations;  and  the 
twelfth,  was  a  general  plea  of  not  possessed.  By  the 
replication,  issue  was  taken  on  the  first,  second,  eleventh 
and  twelfth  pleas;  to  the  third,  fifth  and  seventh  pleas, 
the  plaintiff  replied,  traversing  the  prescriptive  right 
alleged  therein;  to  the  fourth,  sixth  and  eighth  pleas, 
there  was  a  replication  alleging  a  claim  of  compensation, 
and  a  reftisal  on  the  part  of  the  defendant  to  satisfy  that 
claim.     Issue. 
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' V ' 

Paddock 
0. 

FORBESTER 

and  Others. 


the  tender  of  sufficient  compensation.  The  witnesses  in 
question  were  called  to  support  the  first  of  these  proposi- 
tions, and  although  that  arose  under  the  third,  fiflh  and 
seventh  issues,  yet  it  also  formed  part  of  the  fourth,  sixth 
and  eighth  issues,  and  the  defendants  having  sueceeded  upon 
the  latter,  they  were  entitled  to  the  costs  of  the  witnesses^ 
whom  they  had  subpoenaed  to  prove   this  part  of  their 


case. 


Talfourd,  and  Channell^  Serjts.,  in  support  of  the  rule. 
The  witnesses  were  subpoenaed  to  prove  the  right  of  the 
Crown  to  enter  the  land ;  that  question  arose  upon  the 
third,  fifth  and  seventh  issues,  but  the  plaintiff  had  suc- 
ceeded upon  them,  because  he  had  shewn  that  the  right 
was  qualified.  The  defendants^  therefore,  could  not  be 
entitled  to  the  costs  of  proving  a  &ct,  which  had  been 
negatived.  The  distinction  in  &vor  of  the  plaintiff  was, 
that  the  defendants  had  proved  their  right  to  the  coals,  but 
had  not  proved  their  right  to  enter  the  plaintiff's  land  and 
to  take  them.  The  question  arose  more  directly  under  the 
second  issue,  which  had  been  entered  distributively,  and 
under  which  this  distinction  more  particularly  presented 
itsel£  [7Yn^/,  C.  J. — Must  not  the  pleas  be  taken 
singly?  Supposing  the  plea  of  not  possessed  only  had 
been  on  the  record^  would  not  the  defendants  be  entitled 
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1842.       day,  and  the  costs  had  been  taxed  at  the  above  amount, 
*"^j^JJ^^    and  the   Master's  allocatur  indorsed  on  the  rule.      The 
»•  question  upon  which  the  defendant  sought  to  obtain  the 

opinion  rf  the  Court  was,  whedier  the  1  &  2^  Vict  c  110; 
s.  18,  whidh  gives  rules  of  Court  the  effect  of  judgments^ 
would  enable  a  party  to  sue  out  execution  upon  a  rule  such 
as  that  originally  obtained  by  the  defendant,  or  wfaeth^ 
the  precise  amount  for  which  he  was  entitled  to  jndgmeiiC, 
must  not  a{^ar  on  the  fece  of  the  rule.  The  practiee 
was  for  the  defendant  to  move  for  a  rule  for  the  ooste  of 
the  day,  which  was  served  by  him  oo  the  platntiff  with  an 
appointment  to  tax.  It  was  submitted,  diat  the  taxation 
having  taken  place,  and  the  allocatur  being  indorsed  on 
the  rule,  no  fresh  rule,  by  which  the  actnal  amount  of  the 
judgment  to  be  sued  out  was  fixed,  waa  reqmsile;  but 
some  doubt  was  entertained  upon  the  point  since  the  case 
of  Jbftet  V.  Williams  (a).  There,  under  an  agreement  of 
reference,  a  sum  was  awarded  to  be  paid  by  the  plaintiff  to 
the  defendant^  and  afterwards  the  agreement  was  made  a 
rule  of  Court,  and  it  was  held  that  the  defendant  could 
not,  by  virtue  of  the  rule  of  Court,  issue  executicMi  fer  the 
sum  under  the  1  &  2  Vict.  c.  110,  s.  18,  that  clause  being 
applicable,  for  such  purpose,  only  where  the  money  pay- 
able by  the  rule  of  Court  is  expressed  in  the  rule  itself 
l^imiaii,   0.   J.  —The    18th  section   of  the  act   provide 
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Debt. 


Skinner,  Secretary,  &c.  v.  Lambert. 
The  plaintiff  sued   as  secretary  for  the  time 


The  3  &  4 

>.  1,  provides     l^^'^^^g*  ^^^^  appointed  and  enrolled  in  that  behalf,  of  the 

"that  all  actions  Monmouthshire  Iron  and  Coal  Company,  being  a  company 

or  suits  against  r      j »  o  r      j 

any  persons       mentioned  in  the  3  &  4  Vict.  c.  cxxvi,  an  act  passed  to 

debted,  or  who  enable  the  said  company  to  sue  and  be  sued  in  the  name 

may  be  here- 

after  indebted 

to  the  Mon- 

mouthshire 

Iron  and  Coal 

Company,**  and 

all  other  pro- 


of  any  of  their  directors,  or  of  their  secretary,  and  to  raise 
money  for  carrying  on  their  works,  and  complained  of  the 
defendant,  who  had  been  summoned  to  answer  the  said 
plaintiff,  by  virtue  of  a  writ  issued  on  the  25th  of  May, 

oHnrSpwtof  1S41,  in  an  action  of  debt,  and  as  such  secretary,  demanded 

any  present  or 

future  liability 

to  the  said 


of  the  defendant  the  sum  of  152i  15*.  9rf.  &c.,  for  that 

whereas,  before  and  at  the  time  of  the  making  of  the  call 

uTOnany bonds,  ^^'^  money  hereinafter  mentioned,  the  defendant  was  the 
covenants,  con- 
tracts, or  a^eroents,  which  already  have  been  or  hereafter  shall  be  given  or  entered  into,  to  or 
with  the  said  company,  or  wherein  the  said  company  is  or  shall  be  interested,  against  any  persons, 
whether  they  are  or  may  have  been  proprietors  of  the  said  company  or  not,  shall  and  lawfully 
may  be  commenced,  prosecuted,  or  earned  on  in  the  name  of  the  secretary  of  the  said  company, 
6ic.  :  HdAt  that  under  those  provisions,  the  secretary  of  the  company  was  authorised  to  commence 
and  carry  on  an  action  of  aebt  for  calls  against  a  proprietor  of  shares  in  the  capital  of  the 
company,  and  that  the  act  was  not  intended  to  confer  such  a  right  upon  him  in  actions  between 
the  companv  and  third  persons  only. 

In  an  action  of  debt  for  calls  by  the  Secretary  of  the  Monmouthshire  Iron  and  Coal  Company, 
the  declaration  alleged  that  the  defendant  was  the  duly  registered  proprietor  of  sixty  shares  m 
the  undertaking,  and  recited,  that  by  a  certain  indenture  of  settlement,  bearing  date,  &o.,  to  wit, 
the  25th  of  October,  18^6,  it  was  provided  that  there  should  be  a  board  of  directors  of  Uie  said 
cotnparty  ;  ihst  the  trircctofs  should  miiet  togetber^  and  that  it  should  be  lawful  for  ihem,  when- 
Sk'ever  tln*y  thought  projicr,  to  come  tn  n  resolution  that  the  propritnor?  ofuhafcs  in  the  capital 
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1842.  2L  lOs.  upon  every  share  in  the  said  capital  (except  as 
aforesaid)  as  the  board  of  directors  should  from  time  to 
time  think  necessary,  until  the  whole  amount  of  the  said 
shares  respectively  should  be  paid  up.  The  declaration 
then  went  on  to  state  the  mode  in  which  the  calls  were  to 
be  made,  and  having  described  the  concluding  provisions 
of  the  deed  of  settlement,  alleged  that  afterwards,  and 
whilst  the  defendant  was  such  proprietor  of  sixty  shares  in 
the  capital  of  the  said  company,  and  after  the  execution  by 
the  defendant  of  the  said  deed  of  settlement,  to  wit,  on  the 
22nd  of  December,  1840,  certain  persons,  &c.  duly  con- 
stituting and  being  a  board  of  directors,  for  the  manage- 
ment of  the  afiairs  of  the  said  company,  &c  at  a  certain 
meeting  held  pursuant  to  the  said  indenture  of  settlement, 
at  the  o£Sce  of  the  said  company  at  Bath,  duly  made  a  call 
of  money  for  the  purposes  of  the  said  company,  according 
to  the  provisions  of  the  said  indenture  of  settlement,  of  and 
from  the  proprietors  of  shares  in  the  capital  of  the  said 
company,  to  wit,  a  call  or  instalment  of  21.  10«.  upon  every 
share  in  the  capital  of  the  said  company  (except  the  said 
exempted  shares)  to  be  paid  and  payable  on*  the  16th  of 
January  then  next  following ;  such  call  or  instalment  not 
exceeding  in  respect  of  any  one  share  the  call  required  on 
any  other  share,  and  the  same  not  being  made  so  payable 
aa  aforesaid,  till  more  than  thre 
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Secondly,  there  was  nothing 
that  the  shares  held  by  the 

company  called  '  The  Monmouth- 
shire Iron  and  Coal  Company/ 
and  all  actions,  suits,  and  other 
proceedings  whatsoever,  at  law 
or  in  equity,  for  any  injury  or 
wrong  done  to  any  real  or  per- 
sonal property  of  the  said  com- 
pany, or  upon  or  in  respect  of 
any  present  or  future  liability  or 
liabilities  to  the  said  company, 
or  upon  any  bonds,  covenants, 
bills  of  exchange,  promissory 
notes,  contracts,  or  agreements 
which  already  have  been  or  here- 
after shall  be  given  or  entered 
into,  to,  or  with,  the  said  company, 
or  to,  or  with,  any  person  or  per- 
sons whomsoever,  in  trust  for  the 
said  company,  or  to  or  with  any 
person  or  persons  for  the  use  or 
benefit  thereof,  or  wherein  the 
said  company  is  or  shall  be  in- 
terested, and  all  instruments,  pe- 
titions, and  other  proceedings  for 
or  incidental  to  the  issuing  or 
prosecuting  any  fiat  in  or  com- 
mission  of  bankruptcy  in  Eng- 


in  the  declaration  to  shew 
defendant  did  not  form  a 

or  fiat  in  i>ankruptcy,  or  under 
any  sequestration  by,  for,  or  on 
behalf  of  the  said  company,  or 
wherein  the  said  company  is  or 
shall  be  interested  or  concerned, 
and  generally  all  other  proceed- 
ings whatsoever  at  law  or  in 
equity,  to  be  commenced,  insti- 
tuted, or  carried  on  by  or  on  be- 
half of  the  said  company,  or 
wherein  the  said  company  is  or 
shall  be  concerned  or  interested, 
against  any  person  or  persons, 
or  body  or  bodies  politic  or  cor- 
porate, or  others,  whether  such 
person  or  persons,  or  any  of  such 
persons,  or  such  body  or  bodies 
politic  or  corporate,  or  any  mem- 
ber or  members  thereof  re- 
spectively, is  or  are,  or  shall  be 
or  shall  have  been  a  proprietor 
or  proprietors  of  the  said  com- 
pany or  not,  shall  and  lawfully 
may  be  conunenced,  made,  exe- 
cuted, instituted,  presented,  and 
prosecuted  or  carried  on  in  the 
name  of  the  secretary  of  the  said 


Lambert. 
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1842.  to  the  objection  that  the  shares  of  the  defendant  were  not 
^[^^J^  allied  to  be  non-«xempted  shares.  It  was  to  be  obserred, 
that  this  was  not  stated  as  a  cause  of  demurrer,  and  on  this 
point  therefore  the  case  stood  as  if  there  was  a  general  de- 
murrer only  to  the  declaration.  Tlie  call  was  stated  in 
the  declaration  to  be  made  upon  ^  the  proprietors  of  shares 
in  the  capital  of  the  said  company,  to  wit,  a  call  or  instal- 
ment of  21.  lOs,  upon  every  share  in  the  capital  of  the  said 
company,  (except  the  said  exempted  shares)";  and  the  de- 
claration also  contained  these  words,  '^and  the  plaintiff 
further  saith,  that  the  proportion  or  instalment  of  the  said 
defendant  so  called  for  in  respect  of  his  said  sixty  shares  in 
the  capital  of  the  said  company  amounts  to  a  large  sum  of 
money,  to  wit,  the  sum  of  150/1"  This  allegation  could  not 
be  true,  unless  the  defendant  was  the  proprietor  of  unex- 
empted  shares,  and  coupling  the  two  allegations  together, 
the  shares  of  the  defendant  were  sufficiently  shewn  to  be 
non-exempted  shares,  and  the  declaration  was  good  upon 
general  demurrer.  Davis  v.  Lovell  (a)  was  cited.  Secondly, 
the  action  was  weU  brought  by  the  secretary  of  the  company 
although  the  defendant  was  a  proprietor  of  shares.  The 
preamble  of  the  act  shewed  that  it  was  the  intention  of  the 
Legislature  that  this  was  a  case  which  should  fisdl  within  its 
provisions :  because,  having  recited  the  deed  of  settlement 
of  the  compaiiY,  it  proceeded^  "  And  whereaa  the  present 
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Hughes  v.  Thorpe  (a),  was  referred  to.  Thirdly,  as  to  the 
formal  objections,  that  the  declaration  contained  no  allega^ 
tion  that  three  calendar  months  had  elapsed  between  the 
date  of  the  deed  of  settlement,  and  the  period  when  the 
call  sued  for  became  payable,  and  between  the  time  when 
the  call  became  payable  and  any  former  call.  As  to  the 
last  objection,  the  declaration  distinctly  alleged  that  the 
call  was  ''  duly"  made ;  and  further,  it  averred  that  the  call 
was  not  made  payable  *'till  more  than  three  calendar 
months  after  the  day  appointed  for  payment  of  any  previous 
instalment."  As  to  the  first  objection,  the  declaration  having 
alleged  the  call  to  have  been  made  on  the  22nd  of  Decem- 
ber, 1840,  and  to  have  been  declared  payable  on  the  16th 
of  Januaiy,  ^^  then  next,"  clearly  indicated  the  date  when 
the  call  became  due.  The  Court  would  take  judicial  notice 
of  the  date  of  the  passing  of  the  act  of  Parliament  (&),  which 
was  the  4th  of  August,  1840,  and  as  the  preamble  recited 
the  deed  of  settlement,  it  was  clear  that  that  instrument 
must  have  been  executed  antecedent  to  that  date,  and  of 
course,  more  than  three  months  before  the  i6th  January, 
1841. 


Channel^  Serjt.,  replied,  and  cited  Parktnsan  v.  fFhite- 
head  (c). 
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1842.       Statute,  as  by  section  4,  he  can  only  be  'liable  to  one  action 
SnmfXR      ^^  ^®  ^™®  subject  matter  of  demand.     Two  other  objecr 

V-  tions  of  a  formal  nature  were  ursed  acainst  the  sufficiency 

Lambset.  .  , 

of  the  declaration.    Firet,  that  it  appears  by  the  declaration 

that  there  were  a  certain  number  of  shares  which  were 
exempted  from  having  calls  made  thereon,  and  that  it  does 
not  distinctly  appear  that  the  shares  of  the  defendant  were 
not  the  exempted  shares.  But  we  think  that  the  direct 
allegation  in  the  declaration,  ''that  the  proportion  or 
instalment  of  the  defendant  so  called  for  in  respect  of  his 
sixty  shares  in  the  capital  of  the  company"  amounted  to 
such  a  sum  of  money,  is,  by  necessary  implication  and  in- 
tendment, an  allegation  that  those  shares  were  not  exempted 
from  liability,  for  had  that  been  the  case  no  proportion  or 
instalment  whatever  would  have  been  due  upon  them. 
And  as  to  the  mere  formal  objections,  that  there  is  no 
allegation  that  the  call  was  not  made  until  after  the  ex- 
piration of  three  calendar  months  from  the  date  of  the 
indenture;  and  after  the  expiiation  of  three  calendar 
months  from  the  time  appointed  for  the  payment  of  any 
former  instalment,  we  think  there  is  no  ground  for  either. 
For,  as  to  the  last,  the  declaration,  besides  containing  a 
distinct  allegation  that  the  call  was  made  according  to  the 
provisions  in  the  said  indenture,  avers  also,  ''that  the  same 


Mount. 
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1842.        still  is  indebted  to  the  plaintiiis  in  the  same,  and  an  action 

j^         hath  accrued  to  the  said  company  by  virtue  of  the  said 

Aylesbury     ^^t  of  Parliament,  to  demand  and  have,  of  and  from  the 
Railway  Co. 

defendant,  the  said  sum  of  250L  above  demanded ;  yet  the 

defendant,  although  often  requested  so  to  do,  hath  not  as 

yet  paid  the  sum  of  250L  above  demanded,  or  any  part 

thereof,  but  so  to  do  hath  wholly  refused,  and  still  doth 

refuse,  to  the  damage  of  the  said  plaintifis,  of  500L 

The  defendant  pleaded,  true  it  is,  that  heretofore  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  said 
6th  of  March,  in  the  declaration  mentioned,  the  defendant 
was  the  proprietor  of  the  said  shares  in  the  said  undertaking 
in  the  declaration  mentioned ;  that  the  said  call  in  the  said 
declaration  mentioned,  was  made  under,  and  pursuant  to, 
the  provisions  of  the  said  act  of  Parliament,  for  an  instal- 
ment of  5L  per  share,  to  be  paid  by  the  proprietors  or 
owners  of  the  capital  of  the  company,  on  or  before  the 
9th  day  of  April  then  next  ensuing.  But  that  afterwardsy 
and  before  the  commencement  of  this  action,  and  before 
the  said  9th  of  April  hereinbefore  mentioned,  when  the 
said  call  was  payable  as  aforesaid,  to  wit,  on  the  7th  of 
April,  1838,  he  the  defendant  being  such  proprietor  as 
aforesaid,  then  sold  and  disposed  of  all  his  said  shares  in 
the  said  undertaking  (the  said  shares  being  the  same  shares 

respect  of  which  the  plaintifis  claim  to  be  paid  the  said 


146  CASES   ON    POINTS   OF    PRACTICE,    C.    P. 

1842.        said  act   of  Parliament    in    the   declaration   mentioned: 


->/ — 
The 


Railway  Co. 

«. 

Mount. 


Verification. 
^vLE^JJ"*^  Demurrer,  stating  the  following  causes : — For  that  the 
plea  does  not  traverse,  or  confess  and  avoid  the  cause  of 
action  stated  in  the  declaration,  or  that  the  defendant  was 
indebted  as  therein  alleged ;  that  if  the  said  plea  is  pleaded 
by  way  of  traverse,  then  that  the  same  is  an  argumentative, 
and  not  a  direct  denial  of  the  matters  charged  in  the 
declaration,  and  the  same  improperly  concludes  with  a 
verification,  instead  of  to  the  country ;  and  for  that  the  said 
plea  amounts  to  a  plea  that  the  defendant  never  was  in- 
debted as  in  the  declaration  alleged,  and  should  have  been 
so  pleaded ;  for  that  if  the  same  plea  is  intended  to  be 
pleaded  by  way  of  confession  and  avoidance,  then  that  the 
same  does  not  sufficiently,  or  at  all,  confess  that  the  de- 
fendant ever  became,  or  was  indebted,  as  in  the  declaration 
alleged,  or  if  it  does  sufficiently  confess  such  liability,  that 
it  shews  no  matter  by  which  the  same  has  been  discharged; 
for  that  the  said  plea  does  not  aver  or  shew  that  the  said 
C.  Thompson  ever  became  liable  to  pay  the  said  cidl ;  for 
that  the  said  plea  does  not  sufficiently  admit  or  deny  that 
the  said  defendant  was  a  proprietor  of  the  shares  in  the 
declaration  mentioned,  or  a  subscriber  to  the  said  under- 
taking at  the  time  the  said  call  was  made,  or  that  due 
notice  was  given  of  the  making  of  the  said  call  so 
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The 

AVLKflBURY 

Railway  Co. 

V, 

Mount. 


the  defendant  in  his  plea  had  shewn  enough  to  discharge 
him  from  all  liability  to  the  payment  of  any  future  calls. 


such  certificate  or  ticket  shall  not 
hinder  or  prevent  the  proprietor 
of  any  of  the  said  shares  from 
selling  or  disposing  thereof;  and 
such  certificate  or  ticket  may  be 
in  the  words  or  to  the  effect  fol- 
lowing," &c. 

Sect.  93.  "  And  be  it  further 
enacted,  that  the  said  company 
shall,  in  some  proper  book  to  be 
provided  by  the  said  company  for 
that  purpose,  enter  and  keep  a 
true  account  of  the  places  of 
abode  of  the  several  proprietors 
of  the  said  undertaking,  and  of 
the  several  persons  and  corpo- 
rations who  shall  from  time  to 
time  become  proprietors  thereof, 
or  be  entitled  to  any  share  therein ; 
and  every  proprietor  of  the  said 
undertaking  (or  in  the  case  of  a 
corporation,  the  clerk  or  agent  of 
such  corporation  duly  appointed) 
may,  at  all  convenient  times,  have 
recourse  to  and  peruse  such  books 
gratis,  and  may  demand  and  have 
copies    thereof,  or  of  any   part 


enacted,  that  the  several  parties 
who  have  subscribed,  or  who  shall 
hereafter  subscribe  for  or  towards 
the  said  undertaking,  shall,  and 
they  are  hereby  required  to  pay 
the  sums  of  money  by  them  re- 
spectively subscribed  for,  or  such 
parts  or  proportions  thereof  as 
shall  from  time  to  time  be  called 
for  by  the  directors  of  the  said 
company,  under  and  by  virtue  of 
the  powers  of  this  act,  at  such 
times  and  at  such  places,  and  to 
such  persons  as  shall  be  directed 
by  the  said  directors ;  and  in  case 
any  party  shall  refuse  or  neglect 
to  pay  as  aforesaid  the  money  by 
him  so  subscribed  for,  or  the  part 
thereof  so  called  for,  it  shall  be 
lawful  for  the  said  company  to 
sue  for  and  recover  the  same  in 
any  Court  of  law  or  equity,  to- 
gether with  interest  on  such  un- 
paid sum  of  money,  at  the  rate  of 
5/.  per  cent,  per  annum  from  the 
time  when  the  same  was  directed 
to  be  paid,  up  to  the  day  of  actual 
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but  it  was  uiged  that  he  had  by  no  means  divested  himself 
of  the  liability  to  the  call  made  before  that  transfer,  and 


respect  of  any  call,  it  shall  be 
sufficient  for  the  said  company  to 
declare  and  allege,  that  the  de- 
fendant being  the  proprietor  of  a 
share  in  the  said  undertaking,  is 
indebted  to  the  said  company  in 
such  sum  of  money  as  the  calls 
in  arrear  shall  amount  to  for  a 
call,  or  so  many  calls,  of  such 
sums  of  money  upon  a  share  be- 
longing to  the  said  defendant, 
whereby  an  action  hath  accrued 
to  the  said  company  by  virtue  of 
this  act,  without  setting  forth  the 
special  matter :  And  on  the  trial 
of  such  action  it  shall  only  be 
necessary  to  prove  that  the  de- 
fendant at  the  time  of  making 
such  respective  calls,  was  a  pro- 
prietor of  a  share  in  the  said 
undertaking,  and  that  such  call 
was  in  fact  made,  and  that  such 
notice  was  given  as  is  directed 
by  this  act,  without  proving  the 
appointment  of  the  directors  who 
made  such  calls,  or  any  other 
matter  whatsoever,  and  the  said 


the  said  company  is  by  this  act 
directed  to  enter  and  keep  the 
names  and  additions  of  the  se- 
veral proprietors  from  time  to 
time  of  shares  in  the  said  under* 
taking,  with  the  number  of  shares 
they  are  respectively  entitled  to, 
and  of  the  places  of  abode  of  the 
several  proprietors  of  the  said  un- 
dertaking, and  of  the  several 
persons  and  corporations  who 
shall  from  time  to  time  become 
proprietors  thereof  or  be  entitled 
to  shares  therein,  shall  be  primi 
facie  evidence  that  such  defend- 
ant is  a  proprietor,  and  of  the 
number  and  amount  of  his  share 
therein." 

Sect  131,  "  And  be  it  further 
enacted.  That  it  shall  be  lawful 
for  the  several  proprietors  of 
shares  in  the  said  undertaking, 
and  their  respective  executors, 
and  administrators,  and  succes- 
sors, to  sell  and  dispose  of  any 
shares  to  which  they  shall  be  en- 
titled therein,  subject  to  the  rules 


Mount. 
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1842.  taking,  &c.  Section  101,  which  enabled  proprieton  to 
5i^  sell  shares,  contained  words  which  might  for  a  moment 
ArLEBBu^  be  supposed  to  produce  a  difficulty,  but  upon  a  careful 
examination  of  their  tendency,  it  would  be  seen  that  they 
were  in  furtherance  of  those  enactments  to  which  allusion 
had  been  made.  That  clause  provided  that  the  shares 
should  be  sold,  "  subject  to  the  rules  and  conditions  herein 
mentioned.''  There  was  no  condition  which  rendered  the 
purchaser  of  shares  subject  to  the  existing  liabilities  of  the 
preceding  shareholder,  and  this  expression  must  be  taken 
to  refer  only  to  the  general  rules  of  the  society.  Section 
102,  which  enacted,  that  no  shares  should  be  sold  afler  a 
call  was  made  until  the  call  was  paid,  carried  the  case  a 
step  further,  and  seemed  clearly  to  substantiate  the  liability 
of  the  defendant  in  this  action.  In  the  action  brought 
by  llie  Aylesbury  Railway  Company  v.  Thompson,  Ixml 
Denman,  C.  J.,  said,  "  The  plaintiffs  contended  that  the 
owner  of  the  share  at  the  time  when  the  call  became 
payable,  was  bound  to  pay  it,  and  they  relied  on  the 
language  of  the  96th  and  102nd  sections  for  this  purpose : 
the  first  of  these  is  not  carefully  worded ;  it  seems  not  to 
have  contemplated  the  case  of  a  transfer  between  the  day 
of  making  the  call  and  its  payment."  Having  then  referred 
to  the  provisions  of  the  clause,  his  Lordship  added,  "  It  is 
certainly  not  possible  to  apnlv  all  tbeac  pTovigions  to  th< 
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1842.        must  be  taken  to  be  impliedly  contained  in  the  declarationy 
* — ^    '     by  reference  to  the  act ;  and  that  therefore  the  {dea8»  being 
Aylesbury     in  denial  of  a  matter  necessarily  implied  in  the  declare- 
AiLWA    V  •  ^^^^  ought  to  have   concluded   to  the  country,  and  not 
^^^*       with  a  verification,  and  were  on  that  ground  bad  on  special 
demurrer ;  and  in  that  case  also,  it  seemed  to  be  thrown 
out  that  a  plea  of  nunquam  indebitatus  would  have  suffi- 
ciently put  in  issue  all  the  matters  required  by  the  act  to 
be  proved  in  support  of  the  action*     The  plea  was  also  a 
bad  plea  in  confession  and  avoidance,  for  it  did  not  confess 
the  liability  of  the  defendant     It  ought  to  have  admitted 
the  defendant's  liability,   and   to  have  shewn   how  that 
liability  was  discharged,  but  it  sought  to  shew  that  the 
defendant  had  never  been  liable.     If,  however,  it  was  a 
good  plea  in  confession,  it  did  not  sufficiently  avoid  the 
liability  which  it  admitted,  because  it  did  not  sufficiently 
allege  the  liability  of  Thompson. 

Stephen^  Seijt,  for  the  defendant  Supposing  that  the 
plea  was  in  substance  sufficient,  the  declaration  was  bad, 
because  it  did  not  allege,  that  at  the  time  of  the  action 
being  brought,  the  defendant  was  a  proprietor  of  shares. 
The  plea  was  in  substance  sufficient,  and  the  judgment 
of  the  Court  of  Queen's  Bench,  in  the  case  which  had 
been  referred    lOj  shewed  that  tliis  was  a  casus  omissus, 
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the  previous  part  of  the  argument  was  correct,  this  sug- 
gestion could  not  prevail,  and  this  clause  in  truth  carried 
the  point  a  degree  further,  because  it  must  be  taken  to 
mean  that  the  shares  sold  carried  with  them  whatever 
liabilities  had  already  attached  to  them.  But  the  102nd 
clause  still  more  plainly  indicated  the  intentions  of  the 
legislature ;  that  clause  provided  that  no  share  should  be 
sold  on  which  any  call  should  have  been  made  after  the 
day  of  payment  of  the  call,  until  the  amount  called  for 
should  have  been  paid.  This  clause,  if  any  conclusion 
was  to  be  derived  from  it,  impliedly  provided  that  shares 
might  be  sold  after  the  call  was  made,  and  before  it  was 
satisfied.  But  looking  at  the  provisions  of  the  various 
clauses,  it  was  to  be  found  that  in  most  of  them  the 
statute  evidently  contemplated  the  &^t  of  the  defendant 
being  a  proprietor  at  the  time  of  action  brought;  and 
this  tact  not  only  supported  the  general  argument, 
that  the  statute  contemplated  the  liability  only  of  the 
actual  holder  of  the  shares  at  the  time  of  the  call 
accruing  due;  but  also  supported  the  objection  to  the 
declaration,  of  which  the  defendant  had  given  notice  in  his 
points  for  aigument  upon  this  demurrer.  This  provision 
was  to  be  found  precisely  framed  in  the  98th  section,  which 
gave  the  form  of  declaration,  at  the  end  of  which  it  was 
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1842.        respeety  as  well  as  that  with  regard  to  the  supposed  con- 
^J^e         templation  of  the  defendant,  in  the  character  of  a  holder  of 
Aylesbury    shares,  at  the  time  of  action  brought,  must  be  taken  with 
V.  the  other  enactments  of  the  statute  upon  which  it  had  been 

urged  that  the  defendant's  liability  arose.  The  declaradon, 
therefore,  must  be  deemed  to  be  good,  notwithstanding  the 
objection  raised  to  it  by  the  defendant  With  reference  to 
this  being  a  casus  omissus,  the  Court  had  already  thrown 
out  an  intimation  of  its  unwillingness  to  adopt  such  a  con- 
clusion. The  defendant  had  fidled  to  shew  that  his  plea 
was  a  good  plea.  Either  the  defendant  must  shew  that  he 
never  was,  at  any  time,  indebted,  in  which  case  he  should 
have  pleaded  nunquam  indebitatus ;  or  if  he  meant  to  plead 
in  confession  and  avoidance,  he  must  shew  that  there  was  a 
time  when  he  was  indebted,  which  could  only  be  shewn  by 
an  admission  that  the  act  of  Parliament  did  bear  the  con- 
struction sought  to  be  put  upon  it  by  the  plaindfls,  and 
that  his  liability  had  been  since  avoided  or  dischaiged.  It 
was,  in  truth,  neither  a  plea  in  confession  and  avoidanoe, 
nor  a  plea  of  nunquam  indebitatus,  and  the  plainti£b  were 
entitled  to  judgment 

Cur.  adv.  vulL 

In  Trinity  Term,  1842,  the  judgment  of  the  Court  was 
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1842.  102,  prohibits  sales  only  after  the  day  of  payment  of  a  cally 
•P^  unless  it  be  paid ;  it  is  clear  that  a  sale  may  lawfully  be 
Aylesbuby  made,  and  the  company  be  required  to  enter  a  memorial  of 
such  sale,  after  a  call  has  been  advertised,  and  before  the 
day  of  payment  has  arrived ;  and  section  90,  by  giving  a 
remedy  against  the  owner  under  the  transfer,  clearly 
assumes  that  he,  and  not  the  party  who  has  transferred, 
and  who  has  ceased  to  have  any  right  to  the  dividends,  is  to 
be  considered  as  the  party  to  pay  the  call  In  addition  to 
these  considerations,  it  may  be  observed,  that  though  section 
98  does  not  prohibit  actions  other  than  such  as  are  within 
its  provisions,  and  though,  if  a  clear  right  of  action  were 
given  by  some  other  part  of  the  act  against  owners,  other 
than  those  for  the  time  being,  it  would  not  be  taken  away 
by  this  section,  yet  its  provisions  go  fSsur  to  shew,  that  an 
action  against  a  shareholder,  who  had  ceased  to  be  an 
owner  when  the  right  of  action  arose,  was  not  in  the  con- 
templation of  the  Legislature.  This  section  is  applicable 
in  terms,  only  to  ^^  any  action  against  any  proprietor  for 
the  time  being;"  the  form  of  declaration  given  by  this 
section  is,  that  the  defendant,  ^^  being  a  proprietor,  is  in- 
debted" to  the  company  for  a  call  upon  a  share  belonging 
to  the  defendant  The  case  of  a  sale  between  the  notice 
to  pay  an  instalment,  and  the  day  of  payment,  is  one  so 
obviously  likely  to  be  of  frequent  occurrepce.  that  it  is  nr 
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1842.  appear  to  be  "  such  action,"  the  declaration  is  required  to 
Tjjg  all^e  that  "  the  defendant,  being  a  proprietor,  is  indebted  ;'* 
Bail^ay^C^  if  that  allegation  is  admitted,  the  admission  shews  it  to  be 
such  action ;  if  it  be  denied,  the  section  immediately  after 
the  clause  in  question,  goes  on  to  give  a  mode  of  proving  it, 
in  these  words ;  viz.  "  and  in  order  to  prove  that  the  de- 
fendant was  a  proprietor  of  a  share  in  such  undertaking  as 
alleged,"  the  production  of  the  book  shall  be  prim&  facie 
evidence,  &c.  This  Court  is  not  called  upon  to  say,  whether 
the  decision  of  the  Queen's  Bench  is  correct  or  not ;  it  is 
sufficient  that  it  appears  to  us  that  no  right  of  action  for  a 
call  is  given  by  the  act,  or  exists  independently  of  it,  against 
a  party  who  has  held  a  share  at  the  time  the  call  was  made 
(not  appearing  to  be  an  original  subscriber),  who  has  trans- 
ferred and  entered  a  memorandum  of  his  transfer  before 
the  call  was  payable.  It  is  clear,  that  the  declaration  in 
this  case  is  not  in  the  form  given  in  sec.  98,  of  the  Railway 
Act,  for  to  be  within  that  section  it  should  allege  that  the 
defendant  ^^  being  a  proprietor  of  a  share  is  indebted  to  the 
company,"  but  there  is  no  allegation  in  this  declaration, 
that  the  defendant,  being  a  proprietor,  is  indebted.  But 
as  it  might  be,  that  a  right  of  action  might  be  given  by  some 
other  part  of  the  act,  in  a  case  such  as  that  stated  in  this 
declaration,  it  was  necessary  to  consider,  whether  such  right 
of  action  were  in  fact  given.     And  it  appcarg  to  ub>  on  a 
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defeodaDt  to  be  a  proprietor,  or  a  subscriber,  but  it  may  be        1842. 
contended  that  it  substantially  shews  a  case  of  the  third         ^^ 
descripti<Mi,  and  must  be  taken,  not  being  demurred  to,  to  x.^^^*"''J?L 
insist  on  the  right  which  under  sec  101,  may  exist  against  v. 

a  former  shareholder.  Probably  upon  the  true  construction 
of  the  act,  such  a  person  ought  to  be  treated  as  an  actual 
shareholder;  but  supposing  this  to  be  otherwise,  and  that 
the  declaration  is  to  be  considered  as  shewing  a  cause  of 
action,  it  is  answered  by  the  plea,  which  on  this  supposition 
is  good  in  substance,  because  it  shews  that  the  defendant, 
having  transferred  his  shares  and  entered  a  memorial  of  the 
transfer  before  the  call  was  payable,  is  not  liable ;  and  good 
in  form,  because,  as  it  admits  all  the  matters  of  &ct  stated 
in  the  declaration,  (which  are  only  that  the  defendant  was 
a  proprietor,  that  a  call  was  made,  and  that  it  remains  un- 
paid), and  by  introducing  affirmative  matter  not  inconsistent 
with  those&cts,  shews  that  notwithstanding  those  facts,  the 
defendant  is  not  liable ;  it  confesses  and  avoids  the  matters 
of  feet  stated  in  the  declaration ;  and  properly  concludes 
with  a  verification,  and  not  to  the  country.  It  may  be 
suggested  that  a  party  who  becomes  a  shareholder,  at  once 
becomes  liable  to  pay  all  the  unpaid  instalments  that  may 
be  called  for  by  the  directors,  and  that  consequently  when 
an  instalment  is  called  for,  it  is  debitum  in  prsesenti  solven- 
dum  in  futuro ;  and  that  the  shareholder,  at  the  time  the 
call  was  made,  being  the  debtor,  should,  therefore,  be  the 
party  to  pay ;  but  the  general  scope  of  the  act  is,  to  treat  a 
diareholder  (at  least  one  who  takes  by  transfer  and  is  not 
an  original  subscriber),  as  identified  with  his  share,  and  as 
having  nothing  to  do  vnth  the  company,  either  with  respect 
to  rights  or  liabilities  before  he  becomes,  or  after  he  ceases 
to  be  a  shareholder ;  the  express  provisions  of  the  act  giving 
remedies  by  action,  by  forfeiture,  and  by  withholding  divi- 
dends against  those  who  held  the  shares  at  the  time  the 
call  was  payable ;  and  the  absence  of  any  express  provision 
continuing  the  liability  of  a  shareholder,  of  whose  transfer 
a  memoriid  is  entered,  shew  that  the  act  considers  the  debt 
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as  not  arising  till  the  day  appointed  for  payment  The 
duty  of  a  shareholder,  who  takes  by  transfer,  to  pay  a  call, 
is  the  creature  of  the  act ;  the  act  requires  the  payment 
to  be  made  at  the  time  appointed  by  the  directors ;  at  that 
time,  and  not  before,  the  duty  arises,  and  it  is  a  duty  which 
by  the  terms  of  the  act  is  cast  on  the  owner  for  the  time 
being.  On  the  whole,  therefore,  we  think  that  this  action 
cannot  be  maintained,  and  that  the  judgment  ought  to  be  for 
the  defendant 

Judgment  for  the  Defendant 


Bradbee  r.  The  Mayor,  Commonalty,  &c.,  of  the  City  of 
London,  Governors  of  Christ's  Hospital. 

At  the  trial  of  J-  HE  declaration  stated  that  the  plaintiff,  before  and  at 
diet  was  ticn  ^®  ^^^^  of  the  committing  of  the  several  grievances  by  the 
for  the  plain* 

tiff,  *'  subject  to  tbe  award,  order,  arbitrament,  final  end  and  determination,"  of  a  legal  arUtrator, 
who  was  authorised  to  award  the  yerdict  to  be  entered  for  the  plaintiff  er  defendant,  or  a  nonsuit 
to  be  entered,  as  he  should  think  fit,  and  who  was  directed  *'  at  the  request  of  either  party  to 
state  any  point  of  law  upon  the  face  of  his  award  for  the  opinion  of  the  Court :"  HeU,  that  it 
was  not  necessary  for  him  to  decide  as  to  the  amount  of  damages  to  be  finally  recorered,  and  to 
direct  how  judgment  should  be  entered  up,  but  that  having  disposed  of  all  the  issues  separately, 
and  having  assessed  damages  separately,  in  respect  of  each  subject  matter  of  complaint  stated  m 
the  declaration,  and  having  at  the  request  of  both  parties  r^sed  questions  for  the  opinion  of 
the  Court,  his  award  was  good. 

The  declaration  alleged  that  the  plaintiff  was  possessed   of  a  hoose,  and  that  the  def^endant 
was  also  possrssed  of  a  house  next  adjoining   to  that  of  the  plaj»tifft  and  that  the  defondanl 
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SO  doing,  they  erected  and  placed  a  certain  hoarding  in 
front  of  their  said  houses,  in  such  a  manner,  that  the  said 
hoarding  enclosed  a  part  of  a  public  footway  in  the  said 
street,  running  in  front  of  the  said  houses  of  the  plaintiff 
and  defendants  respectively,  to  wit,  &c.,  and  thereby  in 
part  obstructed  the  said  footway,  and  the  approach  to  the 
said  house  of  the  plaintiff,  and  the  passage  of  persons 
passing  and  re-passing,  on  foot,  on  the  side  of  the  said 
street  on  which  the  said  plaintiff  *s  house  was  situate :  and 
whereas  the  defendants,  afterwards,  to  wit,  on  the  1st  of 
May,  1833,  and  on  divers  other  days  and  times  between 
that  day  and  the  commencement  of  this  suit,  pulled  down 
their  said  eight  houses,  and  erected,  on  the  site  of  the  said 
first  mentioned  house,  another  house,  adjoining  to  the  said 
house  of  the  plaintiff;  yet  the  defendants,  contriving  and 
intending  to  injure  the  plaintiff  in  this  behalf,  wrongfully, 
wilfully,  and  injuriously,  and  without  any  reasonable  or 
probable  cause,  delayed  and  retarded  the  pulling  down  of 
the  said  eight  houses,  and  the  re-building  of  their  said  first 
mentioned  house,  for  an  unreasonably  long  time,  to  wit, 
three  years  after  they  so  erected  the  said  hoarding,  and  on 
that  account  wrongfully,  wilfully,  and  injuriously,  kept  and 
continued  the  said  hoarding  so  erected  and  placed  as  afore- 
said, and  so  obstructing  the  said  footway,  and  the  approach 
to  the  said  nlaintiff^s  said  house  as  aforesaid,  for  a  k 
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sgeBts  and  workmen  in  that  behalf  behaved  and  conducted 
themselves  so  carelessly^  n^ligently,  and  improperly,  in 
pulling  down  the  said  first  mentioned  house  of  the  de- 
fendants, &C.,  that  by  and  through  the  carelessness,  &c.,  of 
the  said  defendants,  &c.,  and  in  n^lecting  to  use  reason- 
able and  proper  precaution  in  that  behalf,  divers  large 
quantities  of  bricks,  tiles,  mortar,  wood,  dust,  and  rubbish, 
fell  from  the  last  mentioned  house  into  and  upon  divers 
parts  of  the  said  house  of  the  plaintiff,  and  upon  and 
through  divers  skylights  and  windows,  to  wit,  two  skylights 
and  two  windows  of  the  plaintiff,  into  a  room  of  the  plain- 
tiff, part  and  parcel  of  the  said  messuage  or  dwelling-house, 
and  used  by  the  plaintiff  as  a  counting-house  and  ware- 
house, and  thereby  broke  divers,  to  wit,  twenty  panes  of 
glass,  of  the  plaintiff,  of  and  belonging,  &c.,  of  great  value, 
&C.;  and  thereby  also  divers  goods,  to  wit,  &a,  which 
were  then  in  the  same  room,  so  used,  &c.,  and  of  great 
value,  &C.,  were  gready  spoiled,  damaged,  and  destroyed : 
and  also,  by  reason  of  the  premises,  divers  large  quantities 
of  rain-water,  on  the  several  days  and  times  aforesaid, 
penetrated  and  flowed  into  all  the  rooms  and  apartments 
of  the  said  messuage  or  dwelUng  house  respectively,  and  by 
reason  thereof  divers  other  goods  of  the  plaintiff,  to  wity 
&C.,  there  being  in  the  said  rooms  and  apartments  re- 
spectively, and  of  great  value,  &c.,  were  greatly  spoiled, 
damaged,  and  destroyed;  and  thereby,  also,  the  plaintiff 
and  his  femily  were  greatly  incommoded  and  annoyed  in 
the  enjoyment  and  habitation  of  his  said  house,  and  the 
plaintiff  vras  thereby  also  gready  disturbed  and  annoyed  in 
his  said  business,  and  was  gready  impeded  and  hindered 
from  carrying  on  the  same  in  his  said  house :  and  the  de- 
fendants further  contriving,  &c.,  to  wit,  on,  &c.,  by  their 
agents  and  workmen  in  that  behalf,  behaved  and  conducted 
themselves  so  carelessly,  negligently,  and  improperly,  in 
and  about  di^ng  and  clearing  the  ground  for  the  founda- 
tion of  the  said  house  so  built  on  the  site  of  their  first  men- 


1842. 

^ — V ' 

Bradbbe 

V 

Ohbist'i 
Hospital. 


168 


CASES  ON   POINTS  OF   PRACTICE,  C.    P. 


p. 
Christ's 

HotFITAL. 


tioned  house  as  aforesaid,  and  in  and  about  underpinning 
the  party  wall  between  that  house  and  the  said  house  of 
the  plaintiff,  and  in  and  about  removing  a  certain  part  of 
the  said  party  wall,  and  in  shoring  up  the  said  party  wall, 
and  in  doing  other  works  to  the  said  party  wall,  and  con- 
nected therewith,  that  by  and  through  the  carelessness, 
negligence,  and  unskilfulness,  of  the  defendants,  and  their 
agents  and  workmen,  in  the  premises  last  aforesaid,  the  said 
party  wall,  and  all  the  walls,  floors,  beams,  ceilings,  roofe, 
and  other  parts  of  the  said  house  of  the  plaintiff,  &c., 
greatly  sank,  cracked,  and  gave  way,  and  were  greatly 
weakened  and  injured,  and  the  said  house  of  the  plaintiff 
was  thereby  greatly  damaged  and  lessened  in  value,  and 
put  in  danger  of  falling,  and  rendered  unsafe  for  habitation. 
And  by  reason  of  the  premises,  the  plaintiff  was  forced  and 
obliged  to,  and  necessarily  did,  to  wit,  on  the  22nd  of  Oc- 
tober, 1834,  cause  the  said  messuage  or  dwelling-house  to 
be  surveyed,  shored  up,  and  propped,  and  amended  and 
repaired  in  divers  parts  thereof,  both  inside  and  outside, 
and  in  so  doing  was  necessarily  put  to  great  expense  of  his 
monies,  in  the  whole  amounting  to  a  large  sum,  to  vrit, 
500L  And  the  plaintiff,  by  reason  of  the  premises,  and  by 
reason  of  his  said  house  being  by,  and  by  means  of,  the 
premises,  rendered  unsafe  for  habitation,  was  forced  and 
obliged  to  remove  himself,  and  his  family  and  Bcrvants,  and 
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way,  so  as  to  encloise  or  obstruct  the  same  suck  hoarding  in 
such  manner^  and  of  such  dimensions,  and  for  such  time  or 
times  as  he  or  they  have  been  so  authorized,  &c.,  to  do,  by 
the  said  Lord  Mayor,  &c.,  except  so  far  as  such  custom, 
power;,  or  authority  hath  been  affected  by  the  statute  made 
and  passed  in  the  57  Geo.  3,  intituled,  ^^  An  Act  for  better 
paving  and  improving,  and  regulating  the  streets  of  the 
metropoUs,  and  removing  and  preventing  nuisances  and  ob- 
structions therein;"  and  the  said  defendants  ftirther  say, 
that  they,  the  said  defendants,  having  occasion  to  pull 
down  the  said  houses  in  the  declaration  mentioned,  and  to 
erect  another  house  on  the  site  of  the  said  house  of  the  de- 
fendants, in  the  declaration  first  mentioned,  the  whole  of 
such  houses  and  sites  thereof,  and  of  the  said  footway  in 
the  said  declaration  mentioned,  being  then  within  the  city 
of  London,  and  the  said  houses  and  sites  thereof  being  near 
to  the  said  public  footway  in  the  said  declaration  men- 
tioned, and  the  said  defendants  then  also  having  occasion 
for  that  purpose  to  erect,  place,  and  continue  in  such  a 
manner,  as  thereby  to  enclose  and  obstruct  a  part  of  the  said 
footway,  heretofore  and  before  the  erection  and  placing  of 
the  said  hoarding,  &c.,  and  before  any  of  the  said  times 
when,  &c,  to  wit,  on  the  1st  of  March,  1833,  applied  to 
one  Sir  Peter  Laurie,  Knight,  then  being  the  Lord  Mayor 
for  the   time   beintf  of  the   said  citv,  for  his 
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at  the  said  times,  when,  &c,  of  their  own  vnrong,  and 
without  the  residue  of  the  cause  by  the  defendants,  in  the 
same  plea  alleged,  committed  the  said  several  grievances,  &c. 

To  the  third  plea,  traversing  the  allegations  contained 
in  it     Issue. 

The  cause  went  down  to  trial  before  Tindal,  C.  J.,  at 
the  sittings  after  Trinity  Term,  1839,  when  a  verdict  was 
taken  for  the  plaintiff,  by  consent,  for  2000/1,  as  it  appeared 
from  the  order  of  reference  drawn  up,  "  subject  to  the 
award,  order,  arbitrament,  final  end  and  determination  "  of 
a  legal  arbitrator,  who  was  authorized  to  direct  that  a  non- 
suit should  be  entered,  or  a  verdict  for  the  plaintiff  or 
defendants  as  he  should  think  fit,  and  who  was  directed 
**  at  the  request  of  either  party  to  state  any  point  of  law 
upon  the  face  of  his  award,  for  the  opinion  of  this  Court" 
The  costs  of  suit  were  ordered  to  abide  the  event  of  the 
award,  and  the  costs  of  the  reference  to  be  in  the  discretion 
of  the  arbitrator.  The  order  of  reference  was  made  a  rule 
of  Court,  and  pending  the  reference,  the  arbitrator  was 
requested  by  the  defendants  to  raise  the  following  points 
of  law  for  the  opinion  of  the  Court 

First,  whether  the  defendants  wrongfully  and  injuriously 
and  without  any  reasonable  or  probable  cause,  delaying 
and  retarding  the  pulling  down  of  the  eight  houses,  and 
the  rebuildiniE  of  the  first  mentioned  bouse  for 
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Secondly^  with  reference  to  the  second,  third  and  fourth 
points  to  raise  the  point,  whether,  if  the  custom  is  bad,  the 
plain  tiff  is  not  entitled  to  judgment  non  obstante  veredicto, 
in  case  the  arbitrator  finds  the  issue  on  the  license,  &&,  for 
the  defendants ;  also,  to  assess  the  damages  by  reason  of 
the  continuance  of  the  hoarding,  separately,  and  to  set 
forth  Sir  Peter  Laurie's  license,  including  the  Ucense  of 
the  Surveyor  of  Pavements,  so  as  to  raise  the  point  of  law, 
whether  the  latter  was  a  compliance  with  the  condition  on 
which  the  former  was  granted,  and  to  state  the  feet  that 
the  hoard  complained  of  was  erected  and  continued  for  the 
purpose  of  pulling  down  the  houses. 

Thirdly,  with  reference  to  the  fifth  and  sixth  points,  to 
state  the  fact,  whether  or  not  the  plaintiff's  house  was  an 
ancient  house,  and  whether  it  had  not  always  been  sup- 
ported at  the  east  end  thereof  by  the  party  wall  in  question, 
and  whether  or  not  the  sinking,  &c.  of  the  plaintiff's  house 
was  not  occasioned  by  reason  of  defective  underpinning  on 
the  part  of  those  employed  by  the  defendants,  and  also  to 
state  the  feet,  whether  or  not  the  party  wall  was  certified 
to  be  a  sound  wall,  and  of  proper  thickness  under  the 
Building  Act,  and  whether  or  not  the  defendants  did  not 
underpin  the  wall  in  some  parts  all  through,  comprising 
that  part  of  the  wall  which  belonged   to   the   plaintiff^ 
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bet  issue,  namely,  the  plea  of  accord  and  satisfaction  in 
regard  to  breaking  the  glass,  if  he  should  be  of  opinion 
that  diat  issue  should  be  found  for  the  defendants,  to  state 
the  fieu^ts,  whether  or  not  the  plaintiff  did  not  sustain  damage 
as  allied  in  the  declaration,  by  reason  of  the  breaking  of 
the  glass  beyond  the  mere  cost  of  repairing  the  glass,  and 
whether  or  not  there  was  any  evidence  of  the  plaintiff's 
acceptance  of  the  repair  of  the  glass  by  the  defendants  in 
satis&ction  of  all  the  damages  sustained  by  the  fdaintiff, 
by  reason  of  the  breaking  thereof 

On  the  20th  of  October,  1841,  the  arbitrator,  after 
having  set  out  the  order  of  reference,  made  his  'award  in 
the  following  terms:  ^*  As  to  the  first  issue  joined  between 
the  parties,  I  award  and  find  that  the  defendants  (except 
as  to  the  alleged  careless,  negligent  and  improper  conduct 
of  the  defendants  in  shoring  up  the  party  wall  between  the 
house  of  the  defendants  in  the  declaration  first  mentioned, 
and  the  house  of  the  plaindff )  are  guilty  of  the  premises  in 
the  declarati<m  contained,  and  I  do  assess  the  damages 
sustained  by  the  plaintiff  by  reason  of  the  keeping  and 
continmng  of  the  hoarding  so  erected  and  placed  as  in  the 
said  declarati(m  is  mentioned,  and  so  obstructing  the  said 
fcotway  and  the  approach  to  the  plaintiff's  house  at  the 
ram  of  lOOiL,  in  respect  of  the  space  of  time  mentioned  in 
the  Ucense  of  Sir  Peter  Laurie  in  the  second  plea  of  the 
defendants  mentioned,  parcel  of  the  time  in  the  said  de- 
daraticm  in  that  behalf  mentioned,  and  at  the  sum  of 
SOL  in  respect  of  the  residue  of  the  said  times  in  the 
said  declaration  in  that  behalf  mentioned ;  and  I  assess  the 
damages  sustained  by  the  plaintiff  by  reason  of  the  de- 
bying  and  retarding  of  the  pulling  down  and  the  rebuild- 
ing of  the  said  houses,  &c.- otherwise  than  by  the  keeping 
and  continning  of  the  said  hoarding  at  the  sum  of  100/. ; 
and  I  do  assess  the  damages  sustained  by  the  plaintiff  by 
reason  of  the  carelessness,  negligence  and  improper  con- 
duct of  the  defendants,  their  agents,  &&,  in  that  behalf,  in 
polling  down  the  house  of  the  defendants,  &a,  and  in  neg- 
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lecting  to  use  reasonable  and  proper  precaution  in  that 
behalf  at  the  sum  of  500L ;  and  I  do  assess  the  damages 
sustained  by  the  plaintiff  by  reason  of  the  carelessness, 
negligence  and  unskilfulness  of  the  defendants,  &c.,  in  and 
about  digging  and  clearing  the  ground  for  the  foundation 
of  the  house  so  built,  &c.,  and  in  and  about  underpinning 
the  party  wall  between  that  house  and  the  house  of  the 
plaintiff,  and  in  and  about  removing  a  certain  part  of  the 
said  party  wall,  and  in  doing  other  works  to  the  said  party 
wall,  and  connected  therewith,  at  the  sum  of  200iL;  and  as 
to  so  much  of  the  premises  in  the  said  declaration  con- 
tained, as  relates  to  the  alleged  careless,  negligent  and 
improper  conduct  of  the  said  defendants  in  shoring  up  the 
said  party  wall  between  the  house  of  the  defendants,  &c. 
and  the  said  house  of  the  plaintiff,  I  award  and  find  that 
the  defendants  are  not  guilty  thereof" 

The  arbitrator  then  went  on  to  find  the  facts  upon  the 
second  issue;  and  he  found  that  the  defendants  having 
occasion  to  pull  down  the  houses  in  the  declaration  men- 
tioned, and  to  erect  another  house  on  the  site  thereof,  the 
whole  of  such  houses  and  the  sites  thereof  being  in  the 
city  of  London,  and  near  to  the  footway  in  the  declaration 
mentioned,  and  the  defendants  also  having  occasion  for 
that  purpose  to  erect  a  hoarding  in  such  manner  as  thereby 
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obtain  the  leave  and  license  of  Richard  Kekey^  who  was 
then  the  surveys  of  the  pavements  of  the  city  of  London, 
&c.,  onder  his  hand,  to  erect  and  continue  such  hoardings 
of  such  dimensions  and  in  such  manner^  and  to  continue 
the  same  for  the  said  space  of  time,  so  authorized  by  the 
nid  Lord  Mayor  as  aforesaid ;  that  the  defendants  having 
obtained  such  Kcenses  as  aforesaid,  did,  on  the  Ist  of  April, 
1833,  erect  and  place  certain  hoardings  for  such  purposes 
88  aforesaid,  of  the  dimensions  and  in  manner  so  authorized 
by  the  said  licenses,  and  did  thereby  and  therewith  en- 
dose  and  obstruct  the  said  part  of  the  said  footway,  &&, 
sod  did,  for  the  purpose  aforesaid,  keep  and  continue  the 
88id  hoardings  so  erected,  &c,  for  the  said  space  of  time  in 
the  said  licenses  mentioned. 

As  to  the  third  issue,  the  arbitrator  found  that  the 
defendants  did  not  cause  or  procure  the  said  panes  of  glass 
80  lirdLen,  &c.  to  be  replaced  with  new  panes  of  glass, 
ftc,  in  iiill  satis&ction,  &c.,  and  that  the  plaintiff  did  not 
agree  to  accept  and  receive  the  replacing  of  the  said  panes 
of  glass  in  full  satis&ction  and  discharge  of  the  damages 
m  the  third  plea  mentioned. 

Having  then  certified  that  this  was  a  proper  cause  to  be 
tried  before  a  Judge  of  a  superior  Court,  and  having 
directed  the  costs  of  the  reference  to  be  paid  by  the 
defendants,  he  proceeded  to  state  the  following  matters 
fcr  the  opinion  of  the  Court. 

He  stated,  that  the  hoarding  in  the  declaration  men-* 
doned  was  erected  by  the  defendants  in  front  of  their 
house,  preparatory  to  their  pulling  down  their  said  house, 
in  such  a  manner  that  the  hoarding  enclosed  a  part  of  the 
public  footway  in  the  street  running  in  front  of  the 
houses  of  the  plaintiff  and  defendants,  and  thereby  in  part 
obstructed  the  footway  and  the  approach  to  the  house  of 
the  plaindff,  and  the  passage  of  persons  passing  and  re- 
passing on  foot,  on  the  side  of  the  street  on  which  the 
plaintiff's  house  stood,  and  that  after  the  houses  of  the 
defendants  had  been  pulled  down,  the  defendants  took 
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down  the  hoarding,  and  removed  the  same  to  a  distance  of 
five  feet,  and  there  erected  and  placed  the  same  in  j&ont  of 
the  site  of  the  said  last-mentioned  houses,  and  adjoining 
the  said  house  of  the  plaintifP,  in  such  a  manner  that  the 
hoarding  no  longer  enclosed  any  part  of  the  said  public 
footway ;  and  that  afterwards,  preparatory  to  their  building 
another  house  on  the  site  of  the  house  pulled  down,  they 
again  removed  the  said  hoarding,  and  re-erected  the  same 
in  such  a  manner  as  is  above  described,  and  thereby  again 
in  part  obstructed  the  said  footway,  &c.  He  further  stated, 
that  the  custom  set  out  in  the  second  plea  of  the  defendants 
was  admitted  by  the  replication  to  that  plea,  the  plaintiff 
having  only  traversed  the  residuum  causae  as  therein  set 
forth ;  and  if  the  Court  should  be  of  opinion  that  the 
second  plea  of  the  defendants'  setting  up,  and  justifying 
under  the  said  custom  is  not  sufficient  to  bar  the  plaintiff 
from  recovering  his  damages  in  respect  of  the  grievances 
confessed  by  the  said  second  plea,  then  so  iar  as  he 
had  power  and  authority  to  do,  he  directed  that  judgment 
should  be  entered  for  the  plaintiff  for  such  grievances, 
notwithstanding  the  finding  of  the  said  second  issue  for 
the  defendants. 

He  stated,  that  the  license  granted  by  Sir  P.  Laurie, 
including  the  license  of  the  surveyor  of  the  pavements,  as 
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fiom  the  date  hereof,  provided  that  the  said  Mr.  Long  shall 
abo  obtain  the  license  of  the  surveyor  of  the  pavements 
tppointed  under  and  by  virtue  of  an  act  of  Parliament,  &c. 
(57  Greo.  3,  c.  29).  Given  under  my  hand  and  seal,  this 
35th  day  of  June,  1833:  P.  Laurie,  Mayor."  The  license 
of  the  surveyor  of  the  pavements  Mras  as  follows :  ^'  I  do 

hereby  give  leave  and  license  to  the  above  named  

Long,  to  erect  and  continue  four  hoards  in  manner  and  for 
tbe  time  above  mentioned."  Signed  '^  Richard  Kekey, 
Surveyor  of  Pavements  Office,  Guildhall" 

The  arbitrator  directed,  that  if  the  Court  should  be  of 
opinion  that  the  license  so  given  in  evidence  did  not  sup* 
port  the  all^ation  of  license  contained  in  the  said  second 
plea,  or  is  not  a  justification  of  the  matters  in  the  intro- 
ductory part  of  that  plea  mentioned,  then,  instead  of  the 
ibove  finding  for  the  defendants  upon  the  said  second 
issue,  he  awarded  and  found  that  the  defendants,  of  their 
own  wrong,  and  without  the  said  residue  of  the  said  cause, 
committed  the  grievances  in  the  introductory  part  of  the 
said  second  plea  mentioned,  and  thereby  confessed. 

And  he  fiuther  stated,  that  the  carelessness,  &e.  of  the 
defendants,  &c.  in  and  about  the  underpinning  of  the  said 
party  wall,  consisted  in  their  underpinning  the  said  party 
wall  partially,  and  not  underpinning  the  whole  of  the  said 
wall,  whereby  the  plaintiff's  house  sank  and  sustained 
damage.  He  fiirther  stated,  that  the  house  of  the  plaintiff 
was  an  ancient  house,  and  had  been,  and  was  entitled  to 
be,  supported  at  the  east  end  thereof  by  the  said  party  wall ; 
and  that  the  said  party  wall  was  duly  certified  to  be  a  sound 
party  wall,  and  of  proper  thickness,  under  the  Building 
Act,  shortly  before,  and  with  reference  to  the  taking  down 
citbe  same. 

In  Michaelmas  Term  (5th  November)  a  rule  was  obtained 
on  behalf  of  the  plaintiff,  calling  upon  the  defendants  to 
shew  cause  why  judgment  should  not  be  entered  up  for  the 
plaintiff  upon  the  second  issue,  non  obstante,  with  150/. 

N  2 
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damages;  or  why  the  verdict  should  not  be  entered  for  the 
plaintiff  upon  that  issue,  with  150L  damages^  upon  the 
ground  that  the  custom  set  out  in  the  second  plea  was  not 
good  in  point  of  law,  and  that  the  licenses  set  out  in  the 
award  did  not  support  the  defendants'  plea;  or  why,  in 
case  the  Court  should  be  of  opinion  that  judgment  should 
be  entered  for  the  defendants  on  that  part  of  the  declaration 
professed  to  be  justified  by  the  second  plea,  the  judgment 
should  not  be  entered  for  the  plaintiff  on  the  general  issue 
for  the  50/.  awarded  in  respect  of  the  continuance  of  the 
hoarding  beyond  the  time  covered  by  the  licenses,  on  the 
ground  that  such  continuance  was  not  justified  by  the 
licenses. 

Upon  the  same  day  a  rule  was  also  obtained  by  the 
defendants,  calling  upon  the  plaintifis  to  shew  cause  why 
the  award  should  not  be  set  aside  on  the  following  twenty- 
six  grounds : 

First,  that  the  arbitrator  had  not  thereby  directed  how 
the  verdict  should  be  entered  up,  or  whether  the  plaintiff 
was  entided  to  recover  the  whole  or  any,  and  what  portion 
or  portions  of  the  damages  assessed  by  the  award. 

Secondly,  because  the  arbitrator  had  not  awarded  whether 
judgment  should  be  given  or  entered  up  for  the  plaintiff, 
for  the  whole  or  any,  and  what  portion  or  portions  of  the 
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bar  to  the  plaintiff's  recoveiy  of  the  sum  of  50/.  mentioned 
in  the  award,  and  assessed  as  damages,  as  well  as  the  sum 
of  1002.  in  the  award  first  mentioned. 

Fourthly,  because  the  arbitrator  had  not  determined  as 
to  the  validity  of  the  second  plea,  independently  of  the 
question  as  to  the  validity  or  invalidity  of  the  custom  set 
forth  therein,  as  he  ought  to  have  done,  but  has,  without 
being  requested  so  to  do  by  either  of  the  parties,  raised  as 
a  question  for  the  Court,  the  validity  or  invalidity  of  that 
plea  generally. 

Fifthly,  because  the  arbitrator  had  not  determined  or 
directed,  whether  in  the  event  of  the  Court  being  of  opinion 
that  the  second  plea  of  the  defendants  was  not  sufficient  to 
bar  the  plaintiff  fix)m  recovering  his  damages  in  respect  of 
the  grievances  confessed  by  the  second  plea,  judgment  was 
to  be  entered  for  the  plaintiff,  notwithstanding  the  finding 
of  the  said  second  issue  for  the  defendants  for  the  sum  of 
\0OL  in  the  award  first  mentioned  only,  or  for  that  sum, 
and  also  for  the  sum  of  50L  in  the  award  also  mentioned, 
and  thereby  assessed  as  damages. 

Sixthly,  because  the  arbitrator  had  not  determined  by 
his  award,  whether  in  the  event  of  the  Court  being  of 
opinion  that  the  custom  set  out  in  the  second  plea  was  a 
good  custom,  the  plaintiff  was  to  recover  the  sum  of  SOL  in 
the  award  secondly  mentioned,  or  to  have  judgment  for  the 
same,  gt  whether  the  second  plea  was  a  bar  to  the  plaintiff 
recovering  the  said  sum  of  50/1,  as  well  as  the  sum  of  100/. 
in  the  award  first  mentioned,  the  plaintiff  not  having  new 


Seventhly,  because  the  arbitrator  has  not  determined, 
whether  in  the  event  of  the  Court  being  of  opinion  that 
the  license  given  in  evidence  does  not  support  the  allegation 
rf  license  in  the  second  plea,  or  is  not  a  justification  of  the 
matters  in  the  introductory  part  of  that  plea,  judgment  is 
to  be  given  for  the  plaintiff  for  the  sum  of  100/.  only,  or 
for  that  sum,  and  also  the  sum  of  5Q/. 

Eighthly,   because   the   arbitrator  has  not  determined 
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whether  the  plaintiff  is  to  recover  or  have  judgment  for 
the  sum  of  50t,  in  the  event  of  the  Court  deciding  that 
the  second  plea  is  good. 

Ninthly,  because  the  arbitrator  has  not  directed  whether 
a  verdict  is  to  be  entered  up  for  the  plaintiff  for  the  sum  of 
100/.  assessed  by  the  award,  as  the  damages  sustained  by 
him,  by  reason  of  the  delaying  and  retarding  of  the  pulling 
down  and  rebuilding  of  the  houses  of  the  defendants, 
otherwise  than  by  the  keeping  and  continuing  the  said 
hoarding,  and  because  he  has  not  awarded  whether  judg- 
ment is  to  be  given  for  the  plaintiff  for  such  last  mentioned 
damages,  or  whether  the  judgment  is  to  be  arrested  in 
respect  of  so  much  of  the  declaration  as  relates  to  the 
delaying  and  retarding  of  the  pulling  down  and  rebuilding 
of  the  said  houses,  otherwise  than  by  keeping  and  con- 
tinuing the  said  hoarding. 

Tenthly,  because  if  the  Court  shall  be  of  opinion  that 
the  award  does  substantially  direct  a  verdict  and  judgment 
to  be  entered  up  for  the  plaintiff  for  such  last  mentioned 
damages,  the  award  is  bad  for  giving  damages  for  that 
which  is  not  a  legal  or  any  cause  of  action. 

Eleventhly,  because  the  arbitrator  has  not  stated,  or 
raised  by  or  on  the  face  of  his  award,  the  point  of  law, 
whether  the  defendants,  wrongfully  and  injuriously,  and 


TRINITY   TERM,   5    VICT. 


183 


pulling  down  the  house  of  the  defendants  in  the  declaration 
mentioned,  and  because  it  cannot  be  ascertained  from  the 
award  how  much  of  that  sum  of  500^1  is  assessed  in  respect 
tf  such  last  mentioned  neglect  of  the  defendants. 

Fourteenthly,  because  it  is  uncertain,  upon  the  facts 
stated  by  the  arbitrator  upon  the  said  award,  whether  the 
plaintiff  is  entitled  to  recover  the  sum  of  lOOL  in  the  award 
first  mentioned,  and  the  sum  of  501.  therein  mentioned,  or 
either  of  those  sums. 

fifteenthly,  because  the  facts  stated  by  the  arbitrator  on 
the  fiK;e  of  his  award,  are  not  sufficient  to  enable  the  Court 
to  decide  the  points  of  law  thereby  intended  to  be  raised, 
or  the  several  points  of  law,  which  he  was  requested  on 
behalf  of  the  defendants  to  raise  by  his  award. 

Sixteenthly,  because  the  award  is  inconsistent  in  direct- 
ing that  if  the  Court  shall  be  of  opinion  that  the  second 
plea  is  not  sufficient  to  bar  the  plaintiff  firom  recovering  his 
damages  In  respect  of  the  grievances  confessed  by  the  said 
plea,  judgment  shall  be  entered  for  the  plaintiff  for  such 
grievances,  notwithstanding  the  finding  of  the  second  issue 
for  the  defendants,  and  also  finding,  that  if  the  Court  shall 
be  of  opinion  that  the  license  so  given  in  evidence,  as  set 
out  in  the  award,  is  not  a  justification  of  the  matters  in  the 
btrodactory  part  of  that  plea  mentioned,  the  defendants, 
of  their  own  wrong,  and  without  the  residue  of  the  said 
cause,  committed  the  grievances  in  the  introductory  part  of 
the  second  plea  mentioned. 

Seventeenthly,  because  the  arbitrator  has,  by  his  award, 
directed,  that  if  the  Court  shall  be  of  opinion  that  the 
licaose  given  in  evidence  is  not  a  justification  of  the  matters 
in  the  introductory  part  of  the  second  plea  mentioned, 
the  defendants,  of  their  own  wrong,  &c,  committed  the 
grievances,  &c. 

Eighteenthly,  because  the  arbitrator  ought  himself  to 
have  determined  by  his  award,  whether  the  custom  set  out 
m  the  second  plea  was  a  valid  custom  or  not;  and  also 
whether  the  second  plea  was  a  good,  or  an  insufficient  plea, 
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SO  as  to  have  enabled  the  parties  to  act  upon  his  award, 
without  taking  the  opinion  of  the  Court,  the  arbitrator 
having  been  requested  to  raise  the  question,  whether  the 
question  so  set  out  was  a  bad  custom,  only  in  the  event  of 
his  finding  and  considering  it  so  himself. 

Nineteenthly,  because  the  arbitrator  has  not  stated  or 
raised  upon  the  &ce  of  his  award  the  points  of  law  thirdly, 
fifthly,  and  sixthly  mentioned  in  the  defendants'  points; 
and  because  he  has  not  found  or  stated  upon  his  award 
sufficient  facts  to  enable  the  Court-  to  determine  whether 
the  plaintiff  is  entitled  to  recover  both  or  either,  and  which 
of  the  said  sums,  by  the  said  award  assessed  as  damages, 
for  keeping  and  continuing  the  hoarding  in  the  declaration 
mentioned. 

Twentiethly,  because  the  matters  and  facts  stated  by  the 
arbitrator  on  the  &ce  of  his  award,  and  which,  by  his  award, 
he  has  alleged  that  he  has  stated  at  the  request  of  the 
respective  parties,  for  the  opinion  of  the  Court,  are  not 
sufficient  to  enable  the  Court  to  form  any  opinion,  or  to 
give  any  judgment  thereon. 

Twenty-firstly,  because  the  arbitrator  has  not  stated  in 
his  award  upon  what  points  of  law  the  Court  is  to  give 
their  opinion  with  respect  to  the  &cts  and  matters  thereby 
stated,  or  what  points  of  law  he  has  stated  or  raised  for  the 
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Twenty-thirdly,  because  the  arbitrator  has  not  by  his 
award  raised  the  points  which,  on  the  part  of  the  plaintiff 
he  was  requested  to  raise,  whereby  the  award  is  not  binding 
on  the  plaintiff,  and  therefore  not  mutuaL 

Twenty-fourthly,  because  the  arbitrator  has  not  by  his 
award  determined  the  cause  referred  to  him,  or  made  his 
award,  concerning  all  the  matters  referred  to  him,  and 
because  it  is  impossible  from  the  said  award  to  ascertain 
how  the  costs  of  the  suit,  which  are  to  abide  the  event  of 
the  said  award,  are  to  be  taxed,  or  what  costs  of  suit  the 
plundff  is  entitled  to  recover. 

Twenty-fifthly,  because  the  award  is  not  final,  but  im- 
poses on  the  parties,  or  one  of  them,  the  necessity  of 
applying  to,  and  taking  the  opinion  of,  the  Court,  before 
the  award  can  be  acted  upon,  whereas  the  said  arbitrator 
ought  to  have  made  a  final  award,  so  that  the  parties  might 
have  acted  upon  the  same,  without  being  forced  to  apply 
to  the  Court,  and  should  have  raised  upon  the  face  of  his 
award  such  points,  and  such  points  only,  as  he  was  requested 
to  ruse  by  the  respective  parties  in  the  events  mentioned 
by  them,  so  that  they,  or  either  of  them,  might  have  taken 
die  opinion  of  the  Court  upon  those  points,  if  they,  or 
either  of  them,  had  thought  fit  to  do  so. 

Twenty-sizthly,  because  the  award  is  not  final,  certain, 
or  mutually  binding ;  because  it  raises  points  for  the  opinion 
of  the  Court  which  the  arbitrator  was  not  requested  by 
either  party  to  nuse,  or  state  on  the  fiuse  of  his  award,  and 
omits  to  raise  or  state  other  points  which  the  arbitrator  was 
requested  to  state  and  raise  upon  the  face  of  his  avrard ; 
and  because  those  points  of  law  which  are  thereby  raised 
are  raised  in  such  a  manner,  that  it  is  impossible  for  the 
Court  to  form  any  opinion  thereon,  or  to  decide  the  same. 
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In  Easter  Term, 

Channetty  Seij.,  and  Addison  shewed  cause  against  the 
rule  obtained  on  behalf  of  the  defendants  for  settmg  aside 
the  award.     The  main  objection  intended  to  be  raised  to 


186 


CASES   ON    POINTS   OF    PRACTICE,    C.    P. 


1842. 

^-^ ' 

Bradber 

V. 

Christ's 
Hospital. 


the  award  was,  that  it  was  not  final  between  the  parties, 
because,  although  it  assessed  damages  upon  the  various 
issues,  it  did  not  make  a  final  end  and  determination  of  the 
cause  within  the  terms  of  the  rule  of  reference,  by  directing 
the  particular  judgment  to  be  entered  in  the  suit  Un- 
doubt^ly  if  this  were  a  case  of  a  general  reference  to  arbi- 
tration, and  the  rule  of  reference  contained  the  terms  here 
introduced,  it  would  be  requisite  that  the  award  should 
conclude  all  disputes  between  the  parties,  and  that  each 
matter  involved  in  the  cause  should  be  finally  settled.  In 
the- present  instance,  however,  the  arbitrator  was  authcn-ized 
to  state  questions  for  the  opinion  of  the  Court  at  the  request 
of  either  party,  and  that  request  having  been  made,  all  that 
was  required  of  him  was  to  leave  the  case  in  such  a  position 
that  the  Court  should  be  able,  upon  their  decision  upon 
the  matters  raised,  to  give  a  conclusive  judgment  founded 
upon  the  opinion  of  the  arbitrator.  The  arbitrator  here 
had  assessed  damages  upon  every  contingency  which  could 
arise,  and  the  parties  having  entered  into  terms  by  which 
they  consented  for  their  mutual  advantage  that  a  certain 
arrangement  should  be  made,  the  necessary  consequence  of 
which  was  that  which  had  arisen,  the  defendants  could  not 
now  turn  round  to  resist  that  consequence.  The  effect  of 
the  order  of  reference  was  to  place  the  arbitrator  in  the 
t>osition  of  a  jury,  and  (questions  of  law  having  arisen  which 
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plaintiff  was  entitled  to  recover.  There  it  was  alleged  and 
proved  that  the  defendant  so  negligently,  unskilfully  and 
imprcqieriy  dug  his  own  soil  that  the  plaintiff's  house  was 
thereby  injured,  and  it  was  held  that  there  was  a  good  cause 
of  action.  The  twen^Hsecond  objection  was  that  the  ar- 
bitrator had  not  found  whether  the  party  wall  between  the 
houses  of  the  plaintiff  and  defendants  belonging  wholly  to 
the  plaintiff  or  the  defendants,  or  partly  to  one  and  partly 
to  the  others,  or  whether  it  belonged  to  them  as  tenants  in 
commoii.  The  point,  however,  was  immaterial,  and  was 
not  raised  before  the  arbitrator.  The  arguments  upon  the 
Temaining  objections  were  of  a  nature  which  renders  it  un- 
necessary to  report  them. 
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PBoeoekj  in  support  of  the  rule.  First,  the  arbitrator 
wm  bound  to  make  an  award  which  was  good  in  itself, 
without  the  intervention  of  the  Court  at  all  Barton  v. 
RsMon  (a\  Andenon  v.  Fuller  (6).  Here,  however,  he 
hid  given  no  direction  with  regard  to  the  mode  in  which 
the  judgment  should  be  entered,  but  had  delegated  his 
power  in  this  respect  to  the  Court  (e).  Secondly,  with 
regard  to  the  thirteenth  objection,  the  declaration  disclosed 
no  8u£Bcient  cause  of  action.  The  arbitrator  had  given 
damages  for  a  want  of  precaution  in  the  defendants  in 
pulling  down  their  house,  but  this  was  not  a  matter  in 
respect  of  which  the  plaintiff  was  entided  to  recover  damages. 
Chadmek  v.  Trower  (rf)- 

On  a  subsequent  day 

Peacock  shewed  cause  against  the  rule  obtained  on  behalf 
of  the  plaintiff.  The  questions  to  be  raised  upon  this  rule 
were,  first,  whether  the  custom  set  up  in  the  plea  was  a 
good  custom ;  secondly,  whether  the  plea  afforded  a  suffi- 


(a)  3  M.  &  W.  332. 
(6)  4  M.  &  W.  470;  Ante,  vol. 
7,  p.  51,  O.  S. 
(a)  Vide  Little  v,  Newton,  Ante, 


vol.  9,  p.  437,  O.  S. ;   2  Scott, 
N.  R.  609. 
((f)  6  Biog.  N.  C.  1. 
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cient  answer  to  the  declaration ;  and  thirdly,  whether  the 
allegations  in  the  plea  were  supported  by  the  licenses  which 
had  been  given  in  evidence.  First,  the  custom  was  a  good 
and  reasonable  custom.  It  would  be  argued  that  there  was 
nothing  by  which  the  reasonableness  of  the  length  of  time 
for  which  the  hoarding  was  to  be  continued  could  be  de- 
termined, for  that  the  decision  of  that  question  was  left  to 
the  Lord  Mayor.  There  must  be  some  tribunal,  however, 
in  which  the  decision  of  such  a  point  must  be  vested,  for  a 
custom  authorizing  a  hoard  to  be  erected  for  a  certain  period 
only,  the  same  period  being  allowed  in  all  cases  alike,  would 
be  useless  and  absurd.  Then  to  whom  should  such  a 
question  be  referred.  By  the  charter  of  Charles  L  the 
soil  of  the  streets  was  vested  in  the  corporation  (a),  and  in 
that  charter  a  recital  was  made  of  a  previous  charter  of  the 
26th  of  October  in  the  23rd  Hen.  6,  which  contained  a 
similar  provision.  And  it  was  reasonable  that  this  should 
be  so  arranged,  because,  when  the  soil  of  the  streets  was 
originally  dedicated  to  the  public  by  the  proprietor,  it  was 
only  fit  that  the  right  to  stop  up  the  highway  for  the  pur- 
poses of  repairs,  or  of  pulling  down  or  rebuilding  houses, 
should  be  deemed  to  have  been  reserved.  Nor  was  this 
a  reservation  tending  only  to  private  advantage,  but  ^hich 
was  necessary  for  the  public  safety  and  convenience.  The 
Lord  Mayor  was  a  fit  authority,  in  whom  the  discretic 
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Nu.  37-  {Vide  Com.  Dig.  tit  ''London.''  (M.)),  the  citi- 
xens  of  London  ahall  enjoy  all  their  liberties  whatsoever, 
licet  usi  non  fuerunt  vel  abusi,  and  notwithstanding  any 
statute  to  the  contrary,  and  unless  it  could  be  shewn  that 
the  custom  here  set  up  was  repugnant  to  the  law  it  might 
well  exbt.  Then,  secondly,  did  the  plea  afford  a  sufficient 
answer  to  the  declaration  ?  The  declaration  alleged  that 
the  defendants  ''  wrongfully,  wilfully  and  injuriously  kept 
and  continued  the  said  hoarding  so  erected,  &c.  for  a  long 
and  unreasonable  time,  to  wit,  three  years,"  &c ;  and  it 
would  be  contended  on  behalf  of  the  plaintiff,  that  if  the 
time  was  unreasonable  for  which  the  hoard  was  continued, 
the  defendants  could  not  justify  under  the  license,  for  the 
license  could  not  authorize  the  continuance  of  the  hoarding 
for  any  but  a  reasonable  time.  For  the  purposes  of  this 
declaration,  however,  the  unreasonable  length  of  time 
during  which  the  hoard  was  continued  was  immaterial. 
The  charge  which  formed  the  gist  of  the  declaration  was 
die  erection  and  not  the  continuance  of  the  hoard,  but  the 
erection  was  justified  by  the  custom  and  by  the  license. 
There  was  no  replication  claiming  further  damage  in  res- 
pect of  the  continuance  of  the  hoard.  Bonafous  v. 
Wialker  (a),  TebbuU  v.  Selby  {b\  and  Frankum  v.  Earl 
Falmouth  (c\  were  cited.  Thirdly,  supposing  the  plea 
to  be  good  in  point  of  law,  was  it  proved  in  fact?  That 
depended  on  the  licenses  given  in  evidence.  The  license 
of  the  Lord  Mayor  authorized  the  erection  of  ''  a  hoard ; " 
diat  of  the  surveyor  of  the  pavement  authorized  the 
erection  of  ^'Ibur  hoards;"  the  plea  justified  the  erection 
of  a  ''  hoarding."  The  arbitrator  had  awarded  in  &vor  of 
die  defendants,  and  it  was  submitted  that  this  decision  was 
correct,  for  that  there  could  be  no  doubt  that  the  terms 
employed  were  identical  In  &ct,  but  one  hoard  had  been 
erected,  which  exceeded  the  ordinary  limits  of  a  single 


1842. 

^ V ' 

Bradbee 

V. 

Christ's 
Hospital. 


(a)  2  T.  R.  126. 

(b)  6  Ad.  &  El.  786. 


(c)  2  Ad.  &  El.  462. 
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hoard,  for  which  reason  the  surveyor  of  pavements,  who 
received  a  fee  on  each  hoard,  had  granted  a  license  for 
four.  These  questions  involved  further  points  with  regard 
to  the  damages  to  which  the  plaintiff  would  be  entitled 
under  the  award.  Fourthly,  supposing  the  plea  to  be  bad, 
the  plaintiff  would  be  entitled  to  judgment  for  lOOi  only, 
assessed  as  the  damage  occasioned  by  the  erection  of  the 
hoard,  under  the  license  of  the  Lord  Mayor.  If  the  un- 
reasonableness of  the  length  of  time  for  which  the  hoard 
was  continued  was  immaterial,  the  defendants  had  only  to 
justify  the  erection  of  the  hoard ;  they  did  so,  and  proved 
their  justification  by  the  production  of  the  Lord  Mayor's 
license,  and  they  could  not  be  deemed  liable  for  any 
damage  which  accrued  beyond  that  arising  from  the  mere 
erection.  In  that  respect,  lOOL  only  were  assessed  as 
damages,  and  the  50L  assessed  as  damages  for  the  main- 
tenance of  the  hoard,  otherwise  than  under  that  license, 
could  not  be  given  to  the  plaintiff,  because,  in  fact,  he  did 
not  claim  such  in  his  declaration,  or  by  new  assigning  and 
alleging  damages  ultr^  So,  fifthly,  supposing  the  plea  to 
be  held  to  be  good,  but  not  to  be  proved,  the  same 
argument  would  apply,  for  it  was  for  the  erection  of  the 
hoard,  and  not  its  maintenance,  that  the  plaintiff  claimed 
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joinu^"  and  the  Court  was  left  to  decide  the  meaning  of 
the  indefinite  expression,  *^near  to."  That  was  an  ex- 
pression, however,  which,  to  be  rendered  intelligible,  ought 
to  be  qualified  by  some  words  shewing  the  act  to  be  done 
to  be  necessary  for  the  public  safety.  The  authority  of  the 
Lord  Mayor  was  stated  to  be,  to  grant  licenses  for  the  en- 
doBure  of  the  **  public  footway,"  but  this  was  quite  uncon- 
nected with  the  previous  allegation.  But,  fiuther,  the 
Lord  Mayor  was  allied  to  have  the  sole  and  exclusive 
jorifldiction  in  such  a  case,  and  to  have  the  sole  power  of 
jadfpng  of  the  time,  place,  and  manner  of  the  erection, 
withoat  any  restriction  as  to  the  reasonableness  of  the  pro- 
ceeding to  be  taken.  His  power  was  not  stated  to  arise 
upon  any  notice  being  given  to  parties  interested,  but 
aldiough  the  Lord  Mayor  might  be  taken  to  be  placed  in 
some  degree  in  the  position  of  the  owners  of  the  soil,  that 
vnmgement  could  not  prevail  in  opposition  to  the  public 
i^bl&  The  custom  alleged  was,  therefore,  unreasonable 
and  bad.  Thirdly,  the  plea  was  not  proved.  For,  waiving 
the  point  which  had  been  aigued  on  behalf  of  the  defend- 
ntSy  there  was  nothing  to  shew  that  the  license  of  the  sur- 
veyor of  the  pavements  referred  to  the  same  hoarding  as 
that  of  the  Lord  Mayor,  which  was  a  necessary  ingredient 
m  the  evidence,  to  support  the  plea  of  justification.  With 
ragaid  to  the  amount  of  damage,  whether  the  second  plea 
was  fNX>ved  or  not,  the  plaintiff  would  still  be  entitled  to 
the  whole  150L  in  respect  of  the  erection  and  continuance 
of  the  hoarding,  because  there  was  damage  alleged  be- 
yond that  which  was  justified,  namely,  in  respect  of  the 
maintenance  of  the  hoard,  and  the  assessment  must  be 
taken  to  have  been  made  under  the  general  issue. 
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TiNDAL,  C.  J.,  in  Trinity  Term,  delivered  judgment. 
This  case  has  been  brought  before  the  Court  upon  two 
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cross  motions ;  one  rule  obtained  by  the  plaintiff,  calling 
on  the  defendants  to  shew  cause  why  judgment  should  not 
be  entered  for  the  plaintiff  on  the  matter  stated  in  the  de- 
claration, and  proposed  to  be  covered  by  the  second  plea, 
non  obstante  veredicto,  with  150^  damages,  or  why  the 
judgment  should  not  be  entered  for  the  plaintiff  on  the 
general  issue  for  the  sum  of  50^,  awarded  in  respect  of  the 
continuance  of  the  hoarding  mentioned  in  the  declaration ; 
the  other  rule  obtained  by  the  defendants,  and  which  calls 
upon  the  plaintiff  to  shew  cause  why  the  award  made  in 
this  cause,  under  an  order  of  nisi  prius,  should  not  be  set 
aside,  upon  various  objections,  twentynsix  in  number,  which 
have  been  urged  against  the  validity  of  the  award.  And 
we  think  it  will  be  most  convenient  to  consider,  in  the  first 
instance,  the  validity  of  the  award,  and  afterwards,  the 
plaintiff*s  rule  for  judgment  non  obstante  veredicto.  With 
respect  to  the  first  objection  taken  to  this  award,  that  the 
arbitrator  was  bound  to  decide  as  to  the  amount  of  damages 
to  be  recovered,  and  to  direct  how  the  judgment  should  be 
entered  up ;  it  appears  to  us  that  the  arbitrator,  upon  the 
proper  construction  of  the  order  of  reference,  was  not 
bound  to  come  to  such  decision,  or  to  give  such  direction. 
He  has,  by  his  award,  disposed  of  all  the  issues  joined  on 
the  record,  and  has  assessed  damages  separately,  in  respect 


TRINITY   TERM,   5    VICT. 


193 


The  case  of  Anderson  v.  Fuller  (a)  was  cited,  to  shew  that 
an  arbitrator  cannot,  without  special  leave,  state  a  case  for 
the  opinion  of  the  Court,  but  here,  by  the  order  of  nisi 
prius,  and  bj  the  parties  themselves,  he  was  required  so  to 
da     The  first  objection,  therefore,  fails,  and  the  same  an- 
swer may  be  given  to  the  second  and  third,  viz.,  that  the 
arbitrator  has  fully  dischaiged  his  duty,   by  finding  the 
isBues,  assessing  the  damages  separately,  and  stating,  for 
the  opinion  of  the  Court,  such  points  as  the  parties  re- 
quired, and  that  he  would  not  make  any  final  award  upon 
those  points.     The  fourth  objection  is,  that  the  arbitrator 
has  not  determined  as  to  the  validity  of  the  second  plea,  in- 
dependently of  the  question  of  the  validity  or  invalidity  of 
die  custom  therein  set  forth,  as  he  ought  to  have  done; 
bat  has,  without  being  requested  so  to  do  by  either  of  the 
parties,  raised,  as  a  question  for  the  Court,  the  validity  or 
bvalidity  of  that  plea  generally.     But  this  objection  does 
not  appear  to  be  founded  in  fiict     The  arbitrator  was  re- 
quested, by  the  plaintiff  and  defendants,  to  raise  a  question 
as  to  the  validity  of  the  customi,  and  by  the  former,  to  raise 
a  question  as  to  the  sufficiency  of  the  evidence  to  prove 
residuum  causae,  and  he  does  not  appear  to  have  raised  any 
other   question   respecting  it.     But,  even  if  it  could  be 
shewn  that  he  has,  inasmuch  as  he  has,  in  the  first  instance, 
found  the  issue  on  that  plea  generally  for  the  defendants, 
the  matter  afterwards  stated  may  be  rejected  as  surplusage. 
Barton  v.  Ronton  {b) ;   In  re  Wright  and  Cromford  Canal 
Company  (c).    It  is  a  sufficient  answer  to  the  fifth  objection, 
that  the  arbitrator  has  assessed  the  damages  separately,  as 
required  by  the  plaintiff,  so  that  the  Court  may  direct  what 
shall  be  the  effect  of  their  decision  as  to  the  custom ;  and 
the  same  answer  may  be  given  to  the  sixth,  seventh,  and 
eighth  objections.     The  ninth  objection  is,  that  the  arbi- 
trator has  not  decided  certain  points  therein  mentioned, 
but  he  has,  by  assessing  the  damages  separately,  submitted 
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all  those  points  to  the  Court,  as  the  defendants  themselves 
required  him  to  do.  As  to  the  tenth  objection,  it  was  con- 
ceded, during  the  argument,  that  the  plaintiff  could  not 
recover  any  damages  for  the  delay  in  pulling  down  the 
houses,  independently  of  the  fact  of  keeping  up  the  hoard- 
ing. But  the  point  was  raised  at  the  request  of  the  parties, 
and  the  validity  of  the  award  is  not  aflFected  by  it  The 
eleventh  and  twelfth  objections  are  not  founded  in  fact. 
The  arbitrator  has  raised  the  questions  referred  to  in  those 
objections.  The  thirteenth  objection  was  founded  on  the 
supposed  resemblance  of  this  case  to  that  of  Chadwick  v. 
Trawer  (a) ;  but,  upon  examination  it  will  be  found  to  be 
essentially  different.  The  declaration,  in  that  case,  con- 
tained two  counts ;  and  general  damages  were  given  upon 
both.  A  writ  of  error  was  brought,  and  it  was  contended 
for  the  plaintiff  in  error  that  the  second  count  could  not  be 
supported.  It  alleged  that  the  plaintiff  was  possessed  of  a 
vault,  with  wine  in  it:  that  the  defendant  was  about  to 
pull  down  the  adjoining  vaults  and  walls,  and  that  it  was 
the  duty  of  the  defendant,  in  the  event  of  his  not  shoring 
up  the  walls,  to  give  notice  to  the  plaintiff  of  his  intention 
to  pull  them  down ;  and  also  that  it  was  his  duty  to  use 
due  care  and  skill,  and  to  take  due,  and  reasonable  and 
proper  precautions,  about  the  pulling  down  his  vaults  and 
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defendant  the  duty  of  taking  precaution  against  injuring 
it,  by  pulling  down  bis  own  wall  The  declaration  in  this 
case  is  very  different  It  chai^ges  the  defendants  with  con* 
ducting  themselves  so  carelessly,  negligently,  and  im- 
properly, in  pulling  down  their  house,  that  by  and  through 
their  carelessness,  negligence,  and  improper  conduct  in 
pulling  down  their  house,  and  in  neglecting  to  use  proper 
precaution  in  that  behali^  large  quantities  of  bricks,  mortar, 
ftc.  feu  from  the  defendants*  house  into  and  upon  the 
plaintiff's  house,  broke  the  windows,  skylights,  &c.,  and 
occasioned  great  consequential  damage;  the  plaintiff  there* 
fore  complains,  not  of  some  mere  omission  on  the  part  of 
the  defendants,  but  of  their  doing  certain  acts  in  so  neg- 
ligent a  manner,  that  by  those  very  acts  the  plaintiff's 
house  was  injured.  The  present  case,  therefore,  is  very 
like  that  of  Dodd  v.  Holme  {a\  and  the  arbitrator  was  war- 
ranted in  giving  damages  in  respect  of  this  part  of  the 
declaration.  The  fourteenth  objection  is  only  a  repetition 
of  the  fifth  in  a  different  form.  The  fifteenth  is  too  general. 
The  sixteenth  objection  is  founded  upon  a  supposed  in- 
consistency in  the  award ;  but  there  is  not  any  such  in- 
consistency. The  semblance  of  it  arises  fix>m  the  arbi- 
trator's com|rfiance  with  the  request  of  the  parties,  that  he 
would  submit  to  the  judgment  of  the  Court  the  validity  of 
the  second  plea,  and  also  the  sufficiency  of  the  evidence 
to  maintain  the  issue  taken  upon  it  No  attempt  was  made 
to  support  the  seventeenth  objection,  which  indeed  appears 
wholly  unfounded.  The  eighteenth  objection  is,  that  the 
arbitrator  ought  to  have  determined  whether  the  custom 
set  up  in  the  second  plea  was  good  or  bad,  but  he  could 
not  do  so,  as  the  plaintiff  required  him  to  raise  the  question 
CD  his  award  if  he  thought  it  good,  and  the  defendants  if 
he  thought  it  bad.  The  nineteenth  objection  is,  that  the 
aibitrator  did  not  raise  in  his  award  the  third,  fifth,  and 
sixth  points  which  the  defendants  desired  to  have  raised. 
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But  the  third  would  have  been  useless,  as  no  damages  are 
given  in  respect  of  the  matter  to  which  it  refers ;  the  fifth 
is  in  fact  raised,  and  the  sixth  was  determined  in  fiavour  of 
the  defendants,  by  the  arbitrator's  finding  that  part  of  the 
plea  of  not  guilty  in  their  favour.  The  twentieth  objection 
is  too  general.  The  twenty-first  also  is  too  general.  K 
the  defendants  had  reason  to  complain  that  some  specific 
point  which  they  wished  to  have  raised  was  not  raised, 
they  should  have  specified  it.  The  twenty-second  objection 
is,  that  the  arbitrator  has  not  found  or  stated  in,  or  by  his 
award,  how  long  the  hoarding  erected  by  the  defendants 
in  front  of  their  houses,  preparatory  to  pulling  down  the 
same,  remained,  before  the  same  was  removed,  so  as  no 
longer  to  enclose  any  part  of  the  said  public  footway,  as 
mentioned  in  the  award,  or  how  long  it  remained  in  the 
state  last  mentioned  before  it  was  again  removed  and 
erected  as  in  the  award  mentioned,  or  how  long  it  enclosed 
a  part  of  the  said  footway,  or  in  part  obstructed  the  same. 
But  the  arbitrator  does .  not  appear  to  have  given  any 
damages  in  respect  of  the  re-erection  of  the  hoarding,  and 
it  was  therefore  unnecessary  to  raise  this  point  The 
twenty-second  objection  then  complains  that  the  arbitrator 
has  not  found  or  stated  "  whether  the  party  wall  mentioned 
in  the  award  belonged  wholly  to  the  plaintiff  or  to  the 
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of  the  plaintiff's  house  was  occasioned  by  the  defective 
uodeTpinning  on  the  part  of  those  employed  by  the  de- 
fendants." As  to  this  part  of  the  case,  the  arbitrator  has 
stated  that  '^  the  carelessness,  negligence,  and  unskilfulness 
of  the  defendants,  their  agents  and  workmen,  in  and  about 
the  underpinning  of  the  said  party-wall,  consisted  in  their 
underpinning  the  said  party-wall  partially,  and  not  under- 
pinning the  whole  of  the  said  wall,  whereby  the  plaintiff's 
bouse  sunk  and  sustained  damage/'  Both  parties  appear 
to  have  assumed  before  the  arbitrator,  that  the  party-wall 
belonged  one-half  to  the  plaintiff,  and  the  other  half  to  the 
defendants,  and  he  was  not  required  to  state  any  question 
for  the  opinion  of  the  Court  upon  that  point  He  has, 
according  to  the  request  of  the  parties,  raised  a  question 
as  to  the  liability  of  the  defendants  in  respect  of  injury 
arising  firom  their  underpinning  only  their  own  half  of  the 
party-wall,  by  stating  that  '^  the  negligence,  &c.,  for  which 
be  has  given  damages,  consisted  in  underpinning  the  party- 
wall  partially,  and  not  underpinning  the  whole  of  it:*' 
and  construing  that  most  &vourably  for  the  defendants,  it 
oiay  be  considered  to  be  a  statement  that  the  negligence 
consisted  in  underpinning  their  own  half  of  the  party-wall 
only.  Now,  there  is  not  amongst  the  numerous  objections 
taken  to  this  award,  any  one  distinctly  complaining  of  that 
assessment  of  damages.  Assuming,  however,  that  the  point 
is  raised  for  the  consideration  of  the  Court,  wc  are  of 
opinion  that  the  defendants  had  no  right  to  underpin  the 
party-wall  either  partially  or  wholly,  unless  that  could  be 
done  without  injury  to  the  plaintiff's  house.  It  may  indeed 
be  doubtfiil  whether  the  plaintiff  had  a  several  interest  in 
that  half  of  the  wall  which  was  next  to  his  house,  or 
whether  he  and  the  defendants  were  tenants  in  common 
of  the  whole;  but  in  either  event,  an  action  on  the  case 
was  maintainable  against  the  defendants  in  respect  of 
the  injury  which  resulted  from  his  mode  of  dealing  with 
iL     (See    Com.   Dig.   tit    ''Estates,''    (K   8,)    Cubitt    v. 
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Porter), (a).  The  twenty-third,  twenty-fourth,  and  twenty- 
sixth  objections  are  too  general ;  and  the  twenty- fifth  cannot 
be  sustained,  for  it  has  been  ahready  shewn,  that  the  arbitrator 
was  not  bound  to  make  a  final  award,  but  had  authority, 
and  was  bound,  to  state  a  case  for  the  opinion  of  the  Court. 
The  award,  therefore,  cannot  be  set  aside,  and  the  defend- 
ants* rule  obtained  for  that  purpose  must  be  dischai^d. 
The  rule  obtained  by  the  plaintifi^  for  judgment,  non 
obstante  veredicto,  remains  to  be  considered.  Two 
grounds  have  been  stated  for  that  motion.  First,  that  the 
custom  set  out  in  the  second  plea  is  bad  in  law ;  secondly, 
that  the  licenses  stated  by  the  arbitrator  to  have  been 
proved  before  him  did  not  support  the  plea.  It  was  argued 
that  the  custom  was  unreasonable,  because  the  power  alleged 
to  be  vested  in  the  Lord  Mayor  is  not  merely  to  give  a 
license  to  obstruct  by  a  hoarding  any  part  of  a  public  way 
Tiext  adjoining  or  Jiear  to  any  house  which  the  party  may 
be  about  to  pull  down  or  erect,  but  to  license  the  obstruction 
of  any  part  of  any  public  way  within  the  city  of  London. 
Biit  upon  an  examination  of  the  language  of  the  plea,  it 
will  be  found  that  the  power  is  not  quite  so  large.  It  runs 
thus : — "  That  firom  time  whereof,  &c,  until,  and  at  the 
time,  &c.,  there  has  been,  and  is,  and  firom  thence  hitherto 
hath  been,  and  still  is,  within  the  city  of  London,  a  certain 
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iDissioo,  license,  or  authority^  to  erect,  place,  and  continue 
such  hoarding  in  such  manner  and  for  such  purposes  afore- 
said, such  Lord  Mayor,  &c.,  hath,  and  during  all  the  time 
aforesaid  had  full  and  free  power  and  authority  to  au- 
thorize, license,  and  permit,  and  hath  lawfully  authorized, 
licensed,  and  permitted,  and  been  used  and  accustomed  to 
license,  authorize,  and  permit  such  person  or  persons,  &c., 
to  erect,  place,  and  continue  any  such  hoarding,  for  such 
purpose  or  purposes  aforesaid,  of  such  dimensions,  and  in 
such  manner,  and  for  such  time  or  times,  as  he  hath 
thought  reasonable  or  proper  for  such  purpose  or  purposes, 
and  the  person  or  persons,  &c.,  so  applying  as  aforesiud, 
and  having  obtained  such  permission,  &c.,  hath  and  have, 
during  all  the  time  aforesaid,  lawfully  and  of  right  erected, 
&c,  and  been  used  and  accustomed  of  right  to  erect,  &c., 
for  such  purpose,  &c,  in  any  such  public  way,  so  as  to  en- 
close or  obstruct  the  same,  such  hoarding,  in  such  manner, 
and  of  such  dimensions,  and  for  such  time  or  times  as  he  or 
they  have  been  so  authorized,  &c,  to  do,  by  the  said  Lord 
Mayor,  &&"  It  is,  therefore,  confined  to  the  erection  of  a 
hoarding,  which  the  party  applying  for  the  Ucense  has  oc- 
casion to  erect,  so  as  to  obstruct  part  of  a  pubUc  way,  for 
the  purpose  of  building  or  pulling  down  a  house,  and  we 
do  not  discover  anything  unreasonable  in  such  a  custom. 
It  is  convenient  that  a  power  to  grant  such  licenses  should 
be  vested  somewhere.  It  is  often  necessary,  for  the  safety 
of  the  public,  as  well  as  for  the  advantage  of  individuals, 
that  houses  should  be  taken  down  and  rebuilt,  and  that 
cannot  be  done  without  exposing  the  public  to  much  dan- 
ger and  annoyance,  unless  a  hoard  be  erected ;  and  surely 
it  is  not  unreasonable,  that  a  party  about  to  undertake  such 
a  work,  should  be  enabled  to  ascertain  beforehand  what  he 
may  do  with  safety,  instead  of  incurring  the  peril  of  a  ver- 
dict against  him  in  a  criminal  or  civil  proceeding,  or  per- 
haps in  both.  The  stat  57  Geo.  3,  c.  29,  s.  75,  makes  it 
requisite,  that  a  person  about  to  erect  a  hoard,  for  the  pur- 
pose of  repairing  or  building  houses,  should  obtain  a  license 


1842. 

^^ V ' 

Bradbe£ 

V. 

Christ's 
HosnTAL. 
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from  the  surveyor  of  pavements  for  the  district  The  Le- 
gislature, therefore,  appears  to  have  considered  it  reason- 
able that  the  surveyor  should  be  the  judge  of  the  propriety 
of  granting  such  licenses,  and  this  confirms  the  opinion 
that  an  immemorial  custom,  giving  the  like  authority  to  the 
Lord  Mayor,  is  not  unreasonable ;  especially  as  the  soil  of 
the  streets  of  the  city  of  London  is  vested  in  the  Corpora- 
tion, and  it  is  possible,  that,  on  the  original  dedication  of 
the  streets  of  the  city  to  the  public,  the  power  in  question 
may  have  been  reserved  to  the  chief  magistrate.  It  was 
further  urged,  that  the  custom  cannot  warrant  the  Lord 
Mayor  in  granting  a  license  to  keep  up  a  hoard  for  an  un- 
reasonable time ;  but  if  he  may,  by  custom,  have  power  to 
judge  of  the  expediency  of  erecting  it,  we  think  he  may 
also  judge  how  long  it  ought  to  be  continued.  Assuming, 
then,  the  custom  to  be  good,  we  think  that  the  licenses  set 
out  on  the  award  were  sufficient  to  justify  the  finding  of 
the  arbitrator  in  favour  of  the  defendants  on  the  issue  taken 
on  the  second  plea.  The  rule  for  entering  the  judgment, 
non  obstante  veredicto,  must,  therefore,  be  discharged,  and 
as  the  plea  is  pleaded  generally  to  the  keeping  and  con- 
tinuing of  the  hoarding  erected,  as  in  the  declaration  men- 
tioned, the  plaintiff  cannot  have  either  the  100/.  or  the  50/1 
assessed  as  damages  in  respect  of  the  maintenance  of  that 
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COURT  OF  EXCHEQUER. 

Cnnttp  Cerm. 
IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF  VICFORIA. 


Williams  v.  Gerry.  1842. 

1  mS  was  an  issue  under  the  Interpleader  Act,  to  try  On  an  issue  to 
whether  certain   goods,  which   had  been   seized   by  the  ^JtyUi^Jwiain 
sheriff  of  Cardiganshire,  under  a  writ  of  fieri  facias,  were  ^^*  ?^^ 
the  {Mx>perty  of  the  plaintiff,  or  of  one  Thomas  Davies,  claimed  under 
against  whom  that  writ  had  issued  at  the  suit  of  the  de-  a  previous  bill 
fendant.    At  the  trial  before  Mauk,  J.,  at  the  last  Cardigan  ^t^® 
assizes,  it  appeared  that  the  plaintiff  claimed  the  goods  by  *^"9°  cancel- 
yirtoe  of  a  bill  of  sale,  dated  the  2nd  of  January,  1840,  missibleto 
which  purported  to  be  a  conveyance  of  them  to  him  by  Sd^  unless 
Davies,  as  a  security  for  the   repayment  of  300/.  with  "**™P«^ 
interest,  which  was  therein  stated  to  have  been  advanced 
at  different  times  by  the  plaintiff  to  Davies.     The  defend- 
ant contended  that  the  transaction  was  fraudulent,  and  the 
plaintiff,  in  order  to  prove  bona  fides,  proposed  to  give  in 
evidence  a  former  assignment  to  him  of  the  same  goods 
prepared  by  a  scrivener,  and  executed  by  Davies  on  the 
18th  of  October,  1839,  as  a  security  for  the  sum  of  180/,, 
being  a  portion  of  the  300/.   then  advanced,   on   which 
the  word  "cancelled"  was  written.     This  assignment  was 
not  stamped,  and  its  admissiblity  was  objected  to  on  that 
ground.     The  learned  Judge  refused  to  admit  it,  and  a 
rule   nisi  for  a  new  trial    having   been   obtained,  on    ihe 
ground  of  the  rejection  of  this  evidence, 


Gekry. 
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1842.  Chilton  shewed  cause.     This   is  an  attempt  to  sustain 

Williams  ^^^  assignment  which  cannot  be  relied  on  by  reference  to 
another  assignment  which  is  unstamped.  It  is  an  estab- 
lished rule,  that  a  jury  cannot  draw  a  conclusion  of  fact 
from  an  unstamped  instrument.  Sweeting  v.  Halse  (a).  It 
is  argued,  on  the  other  side,  that  as  the  first  assignment  was 
cancelled,  it  is  evidently  not  cited  for  the  purpose  of  giving 
effect  to  it,  but  merely  to  shew  what  the  parties  meant 
That  however,  could  only  be  done  by  proper  evidence. 
There  would  be  danger  in  sanctioning  the  admission  of 
such  proof,  which  would  afford  to  a  dishonest  person  great 
facility  in  defeating  a  just  claim.  A  party  who  relies 
upon  a  written  instrument  is  bound  to  put  it  in,  but  he  is 
prevented  from  so  doing  unless  it  be  properly  stamped. 
[Lord  AbingeTy  C.  B. — The  assignment  was  put  in  evi- 
dence for  the  purpose  of  shewing  that  the  parties  had 
come  to  an  agreement  of  some  kind ;  if  that  agreement 
had  been  by  parol,  evidence  might  have  been  given  of  it ; 
but  as  it  was  reduced  to  writing  it  should  have  been 
stamped.]  Wherever  an  unstamped  instrument  is  allowed 
to  be  received  in  evidence,  it  is  upon  the  ground  that  no 
stamp  would  render  it  valid.  Thus,  in  the  case  of  a  foiged 
bill  of  exchange,  the  document  is  not  what  it  purports  to 
be,  and  a  stamp  could  not  render  it  available.  So,  a  note 
by  a  voter  who  baa  been  bribed,  for  repayment  of 
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has  been  ruled  by  Bayhyy  J.,  {a\  that  an  unstamped  receipt  1 842. 
given  by  the  servant  to  the  debtor  Mrho  had  paid  him 
the  money,  vras  not  evidence  against  the  prisoner.  So, 
upon  an  indictment  for  arson,  with  intent  to  defraud  an 
insurance  office.  An  unstamped  memorandum  indorsed 
on  a  policy,  was  on  a  case  held  inadmissible,  reserved  by 
the  Judges.  Lord  Tenterden^  in  delivering  the  judgment 
of  the  Court  in  Jardine  v.  Payne  (a),  says,  "  We  are  of 
opinion  that  an  unstamped  bill,  or  one  improperly  stamped, 
cannot  be  read  to  the  jury  as  evidence  of  the  contract,  or 
any  part  of  it,  in  respect  of  which  the  plaintiff  sues.  Such 
an  instrument  may  be  looked  at  by  the  Court  for  the  pur- 
pose of  seeing  whether  it  requires  a  stamp  or  is  properly 
stamped,  that  being  a  part  of  the  duty  of  the  Judges  with 
which  the  jury  have  nothing  to  do,  and  of  which  they  are 
supposed  to  take  no  cognizance.  It  may  be  looked  at  by  the 
jury  also  for  a  collateral  object^  as  was  done  in  the  case  of 
Gregory  v.  Fraser  (6),  where  the  defence  was,  that  the 
maker  of  a  note  was  drunk  at  the  time  the  money  was 
advanced,  and  was  imposed  upon  by  the  plaintiffs,  and  the 
handwriting  of  the  note  was  vouched  as  proof  of  that  fact." 
[AldersaUf  B. — What  was  there  done  was  merely  to  see 
that  the  party  was  drunk.  The  instrument  was  looked  at 
as  some  writing,  so  that  the  jury  might  say  at  once,  ^^  he 
was  drunk  for  he  staggers  in  his  hand.'*]  Jardine  v.  Payne 
is  an  authority  expressly  in  point.  [^Aldersan,  B. — The 
statute  says,  that  unless  stamped  the  instrument  "  shall  not 
be  pleaded  or  given  in  evidence  in  any  Court,  or  admitted 
in  any  Court  to  be  good,  useful  or  available  in  law  or 
equity,"  that  means  a  pleading  or  giving  in  evidence  by 
the  parties  to  a  suit,  or  the  using  it  for  a  beneficial  purpose. 
In  criminal  cases,  the  Crown  is  no  party  to  a  suit,  therefore 
tliose  cases  are  distinguishable.  Can  such  instrument  be 
received  at  all  where  the  contents  are  shewn  for  the  pur- 
pose of  making  evidence  beneficial  to  the  party  ?]     It  may 

(a)  Stark,  on  Evidence,  1058.  (c)  3  Carop.  454. 

(6)  1  B.  &  Adol.  663. 
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1842.  be  said  that  it  is  a  great  hardship  on  parties,  but  it  is  more 
so  in  cases  of  indentures  of  apprenticeship.  [^Aldersan,  B. 
— In  Rex  V.  Pendleton  (a),  the  Court  looked  at  an  un- 
stamped indenture.]  That  was  only  to  ascertain  when 
the  hiring  and  senrice  commenced.  Sweeting  v.  Halse  (b)^ 
Reed  v.  Deere  (c),  govern  this  case ;  Coppack  v.  Boiver  is 
also  in  favor  of  the  defendant 

E.  V.  Williams  and  Nicholl,  in  support  of  the  rule. 
There  is  no  distinction  between  the  rules  of  evidence  in 
civil  and  criminal  cases.  This  question  must  be  looked  at 
as  if  in  truth  there  had  been  a  conspiracy  between  the 
plaintiff  and  his  brother-in-law  Davies,  to  defraud  the 
defendant.  Can  it  be  said  that  upon  such  a  charge  this 
instrument  ought  to  have  been  rejected  ?  [Lord  Abingery 
C.  B. — I  apprehend  it  could  not  be  received  in  their  &vor, 
though  it  might  for  the  purpose  of  proving  a  conspiracy.] 
An  unstamped  instrument  is  equally  admissible,  whether 
to  protect  innocence  or  establish  guilt.  [Lord  Abingery 
C.  B. — This  case  is  different  Suppose  the  prosecutor 
proved  fraud,  aliunde,  could  the  party  charged  shew  a 
valid  contract  by  an  unstamped  instrument  AlderMon^  B. 
— The  declarations  of  a  prisoner  are  evidence  against  him, 
though  not  for  him.]     Before   the  case   of  The  King  v. 
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Ettenborough  would  lead  to  that  conclusion.  The  mode  in 
which  the  question  arose  was  probably  this :  the  defendant 
naturally  inquired  if  there  was  any  memorandum  of  the 
loan;  the  plaintiff  thereupon  produced  the  unstamped 
note^  when  the  defendant  proposed  to  read  it,  which  was 
objected  to  by  the  plaintiff.  If  this  case  had  been  an 
indictment  for  larceny,  and  the  plaintiff  wished  to  shew 
that  he  took  those  goods  under  a  bona  fide  claim  of  right, 
could  he  not  have  given  this  instrument  in  evidence, 
thoii^h  unstamped?  Upon  an  indictment  for  conspiracy  it 
would  have  been  clearly  admissible.  The  King  v.  Fowle  [a). 
In  Keable  v.  Payne  (i),  it  b  laid  down  by  Pattesan,  J.,  that 
there  is  no  distinction  in  this  respect  between  civil  or 
criminal  proceedings.  If  an  unstamped  instrument  be 
admitted  to  establish,  it  necessarily  follows  that  it  may  be 
used  to  repel  a  charge  of  fraud. 


1842. 


WlLUAMS 
P. 

Gerry. 


Lord  Abinoeb,  C.  B. — ^I  must  own  that  in  the  early  part 
of  this  case,  I  entertained  a  strong  opinion  upon  it,  and 
although  there  is  no  one  more  likely  than  Mr.  fVilUams, 
from  his  learning  and  acuteness,  to  shake  that  opinion,  he 
has  wholly  fisdled  to  do  so.  It  is  difficult  to  deny  many  of 
the  abstract  propositions  advanced  by  him,  but  if  the  par- 
ticular circumstances  of  this  case  are  looked  at,  nothing  can 
be  more  clear.  The  Stamp  Act,  for  the  sake  of  revenue, 
was  made  to  exclude  the  reception  in  evidence  of  such  in- 
struments as  this,  unless  stamped;  whenever  they  were 
introduced  for  the  purpose  of  making  them  available,  that 
is  to  say,  setting  them  up  and  giving  effect  to  them. 
Therefore,  in  every  case  where  a  question  arises  between 
the  parties  in  a  cause,  as  to  the  evidence  which  may 
be  given ;  for  instance,  of  an  agreement,  which  is  the 
subject  of  the  action,  or  has  some  collateral  relation  to 
it,  the  moment  you  ask  whether  it  is  in  writing,  and  it 
turns  out  to  be  so,  no  other  evidence  than  the  written 


(a)  4  C.  &  P.  592. 


(6)  S  Add.  &  E.  555. 
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1842.  document  being  producible,  if  it  proves  to  be  unstamped, 
it  must  be  rejected.  So  with  regard  to  promissory  notes 
and  bills  of  exchange,  and  all  matters  which  are  the  subject 
of  the  Stamp  Acts,  unless  they  are  stamped  when  they 
are  produced,  you  must  reject  them  wherever  they  are 
produced,  to  shew  that  they  have,  or  ever  had,  any  va- 
lidity. But  the  case  is  diflFerent  when  the  purpose  is  not 
to  give  them  effect,  but  to  defeat  them,  and  to  shew  that 
they  were  entered  into  for  the  purpose  of  fraud  and  con- 
spiracy. Thus,  if  there  were  a  conspiracy,  and  the  parties 
intended,  inter  se,  to  take  certiun  measures  to  gain  an  ad- 
vantage from  an  agreement,  although  it  is  not  stamped,  you 
receive  it  in  evidence  to  shew  a  guilty  mind.  There,  it  is 
used,  not  with  a  view  to  set  it  up,  but  to  shew  it  was  ab- 
solutely void,  and  as  evidence  of  a  fraud,  and  the  guilty 
purpose  in  which  they  were  engaged.  So,  again,  if  a  man 
forges  a  bill  of  exchange,  and  puts  it  upon  a  wrong  stamp, 
is  it  to  be  said  that  because  it  is  forged  upon  a  wrong  stamp, 
the  forgery  cannot  be  established  in  a  Court  of  law  ?  It 
would  not  be  the  less  a  fraud  or  forgery  on  that  account, 
and  to  hold  it  inadmissible,  would  be  a  departure  from  the 
spirit  and  letter  of  the  act.  The  ground  upon  which  it  is 
brought  forward  in  such  cases  is,  that  it  is  not  valid,  but 
merely  evidence  of  the  fraud,  and  this  shews  the  general 
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It  was  adduced  there  not  to  give  effect  to  it,  but  to  destroy        1842. 
the  whole  transaction.     The  res  gestae  were,  in  themselves,     Williams 
ill^al  and  corrupt,  and,  in  that  case,  the  Court  thought  it  <'• 

evidence.  I  also  think  that  an  agreement  without  a  stamp 
is  evidence  in  cases  of  usury,  to  prove  the  course  of  pro- 
ceeding, where  it  is  set  up  as  evidence  that  the  party  en- 
tered into  a  corrupt  contract.  But  a  party  charged  with 
usury,  could  not  give,  in  evidence,  an  unstamped  agree- 
ment to  rebut  such  a  charge.  The  party  on  the  one  side 
would  use  it  as  an  unlawful  and  void  instrument,  while 
the  other  would  set  it  up  as  available.  An  ingenious 
man  might  put  a  thousand  cases  in  which  it  might  be  diffi- 
cult to  say  it  was  not  evidence.  Suppose  a  man  could 
explain  away  an  offence  by  shewing  that  he  acted  under  a 
mistake  derived  from  a  written  instrument ;  to  shew  that 
he  offisrs  it  not  as  a  valuable  and  available  instrument,  and 
to  establish  a  right,  but  he  sets  it  up  in  order  to  rebut  the 
accusation  of  a  guilty  mind.  Now,  in  this  case,  the  do- 
cument might  have  been  available,  had  it  never  become 
perfect,  as,  for  instance,  if  it  had  been  cancelled  before 
delivery.  It  was  not,  however,  brought  forward  to  shew 
that  it  was  void  by  law,  but  as  evidence  of  a  binding  con- 
tract between  the  parties,  which  they  then  meant  to  act 
upon,  available,  though  not  availing,  and  which,  upon  pay- 
ment of  the  duty,  would  have  become  good.  It  was  thus 
sought  to  establish  the  bona  fides  and  the  purity  of  their 
intention,  and  that  they  intended  to  do  at  that  time  what  they 
did  some  months  afterwards,  which  in  effect  was  to  make 
it  available.  Now,  on  the  other  hand,  I  will  suppose  that 
the  defendant  had  taken  upon  himself  the  onus  probandi 
in  the  first  instance,  that  the  whole  transaction  was  a  firaud. 
I  do  not  say  that  he  might  not  have  given  that  assignment 
in  evidence,  and  have  shewn  that  it  originated  in  a  firtudu- 
lent  conspiracy,  and  that  it  was  merely  colourable,  being 
intended  by  and  bye  to  be  used  for  the  purpose  it  was  used 
for  before  a  jury ;  or  that  the  parties  were  hatching  up 
evidence  firom  time  to  time,  to  be  used  only  when  the 
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Williams 

V. 

Gbrby. 


immediate  necessity  arose,  and  the  time  came  for  the  fraud 
to  be  practised,  and  it  was  then  done  away  with ;  it  might, 
I  think,  be  evidence  of  such  a  corrupt  agreement,  and  to 
shew  the  conspiracy.  It  was,  therefore,  an  instrument 
which  might  be  evidence  for  a  party  who  sought  to  attack 
it,  but  not  for  a  party  whose  object  was  to  support  it.  In 
my  opinion,  an  unstamped  instrument  cannot  be  received 
in  evidence  wherever  the  party  tenders  it,  with  a  view  to 
give  any  legal  effect  to  it  whatever. 


Aldebson,  B. — I  am  clearly  of  the  same  opinion  that 
this  instrument  was  inadmissible.  I  take  the  nile  to  be  as 
his  Lordship  has  laid  it  down,  that  when  an  instrument  is 
produced,  in  order  to  be  set  up  as  an  agreement,  and  give 
effect  to  it  as  a  contract,  you  cannot  give  it  in  evidence 
unless  it  has  a  stamp.  Now,  here  it  was  attempted  to  be 
set  up  to  give  effect  to  it,  that  is  to  say,  it  was  propounded 
as  an  instrument  valid  and  effectual,  for  the  purpose  of 
conveying  the  property  mentioned  in  it  at  the  time  it  was 
executed.  Although  it  had  no  stamp,  yet  it  was  a  valid 
instrument  the  same  as  if  it  was  stamped ;  and  moreover, 
had  a  capacity  to  be  made  available  in  evidence,  and  wag, 
therefore,  properly  rejected.  The  only  cases  in  which  such 
an  instrument  is  allowed  to  be  given  in  evidence  without  a 


Gerby. 
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equity.  Coupling  the  first  branch  with  the  last  in  that  1842. 
sentence,  we  must  understand  it  to  mean  that  it  is  not  to  y^^^^!^^^ 
be  given  in  evidence  to  make  it  available  in  any  Court  of 
law  or  equity.  There  may  be  collateral  circumstances 
under  which  an  unstamped  instrument  may  be  given  in 
evidence,  but  it  is  difficult  to  define  or  lay  down  an  abstract 
role  as  to  what  is  a  collateral  purpose.  Here,  the  object 
distinctly  was  to  shew  that  there  had  been  a  valid  and 
sabsistiog  agreement  at  a  previous  period,  and  as  it  was 
unstamped,  it  was  not  receivable.  It  is  necessary  to  guard 
ooraelves  against  laying  down  any  general  rule,  especially 
m  criminal  cases ;  but  as  to  the  case  put  by  Mr.  WiOiamSy 
I  think  no  stamp  necessary.  He  says,  suppose  a  party 
indicted  for  larceny,  might  you  not  give  in  evidence  an 
nostamped  assignment  of  the  goods.  I  think  you  might. 
Tliere  the  issue  would  be,  that  a  person  took  a  particular 
diattel  feloniously.  Ton  shew  that  he  had  executed  some- 
thing which  he  supposed  gave  him  a  right  to  take  it,  but 
jou  do  not  thus  make  the  assignment  available  in  law  or 
equity.  He  merely  took  it  thinking  it  gave  him  a  right, 
when  in  truth  it  did  not  So  in  a  case  of  embezzlement, 
if  the  par^  accused  had  paid  away  the  money  on  unstamped 
promissory  notes,  they  would  be  evidence  to  shew  the 
mistake  under  which  he  had  paid  it  away. 

Rule  dischaiged. 


Williams^  Executor  of  Williams,  v.  Williams. 

Assumpsit  by  the  pUuntlff,  as  executor  of  Henry  To  a  plea  of 
Ramsey  Williams,  on  a  promissory  note  for  551 10«.,  dated  LfeikllS^^^^ 

plaintiff  replied 
Att  a  writ  ntoed  imder  the  2  Wm.  4,  c  39,  i.  10,  and  alleged  that  the  writ  was  returned  **  by 
Hewy  Weeks  and '^TtUkmOilbertaQii:''  J9Ud;  no  STomid  of  special  demurrer. 

Every  writ  issaed  under  the  3  Wm.  4,  c  39,  s.  10,  in  oontinnation  of  a  preceding  writ,  should 
eoatttu  a  memorandum,  not  only  of  the  date,  but  also  of  the  return  of  that  writ 

Qmvc,  whether  a  replication  of  writs  having  issued  under  the  above  statute,  should  conclude 
with  a  veriftcation  by  the  record,  or  refer  to  it. 

VOU   n. — ^N.   8.  P  D.   P.  C. 
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1842. 

t-^^ ' 

Williams 

V. 

Williams. 


the  26th  of  November,  1831,  payable  to  the  testator  six 
months  after  date :  there  was  also  a  count  on  an  account 
stated  with  the  testator. 

Plea.     The  Statute  of  Limitations. 

Replication.  That  heretofore,  and  in  the  lifetime  of 
the  said  H.  R.  Williams,  deceased,  and  after  the  passing  of 
a  certain  act  of  Parliament,  passed  in  the  second  year  of 
the  reign  of  his  late  Majesty  King  William  the  Fourth,  in- 
tituled, "  An  Act  for  uniformity  of  process  in  personal 
actions,  in  his  Majesty's  Courts  of  law  at  Westminster,** 
to  wit,  on  the  24th  day  of  October,  a.  d.  1837,  the  de- 
fendant, being  indebted  to  the  said  H.  R.  Williams,  de- 
ceased, in  respect  of  the  promi9es  and  causes  of  action  in 
the  declaration  mentioned:  the  said  H«  R.  Williams,  for 
the  recovery  of  his  damages,  sustained  on  occasion  of  the 
non-performance,  by  the  defendant,  of  the  said  several  pro- 
mises in  the  declaration  mentioned,  sued  and  prosecuted 
out  of  the  Court  of  our  Lady  the  Queen,  before  the  Barons 
of  her  Exchequer,  at  Westminster,  a  certain  writ  close  of 
our  said  Lady  the  Queen,  called  a  writ  of  summons,  bear- 
ing date  the  day  and  year  aforesaid,  whereby  our  said 
Lady  the  Queen  commanded  the  defendant,  therein 
described,  of  Wemlasdeg,  in  the  county  of  Carnarvon,  that 
within  eight  days  after  the  service  of  the  said  writ  on  him. 
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the  same,  and  to  which  said  writ  was  subscribed  a  memo- 
nmdum,  that  the  same  was  to  be  served  within  four  calen- 
dar moiiths  from  the  date  thereof^  including  the  day  of  such 
date,  and  not  afterwards.  And  the  plaintiff  further  saith, 
that  afterwards,  and  within  one  calendar  month  next  after 
die  eziMFation  of  the  said  vrrit,  including  the  day  of  such 
txpm&m,  to  wi^  on  the  1st  day  of  March,  a.  d.  1838, 
came  before  the  said  Court,  die  said  H.  R.  Williams,  by 
H.  Weeks,  and  W.  Gilbertson,  his  attorneys,  as  aforesaid, 
and  oflered  himself  against  the  defendant  in  the  action 
aforesaid :  and  the  said  H.  Weeks,  and  W.  Grilbertson,  the 
attomeya  who  sued  out  the  said  writ,  then  and  there  re- 
tamed,  that  the  defendant  was  not  found  in  the  said 
oooD^  of  Carnarvon,  or  within  two  himdred  yards  of  the 
border  thereof  and  the  defendant  did  not  come,  and  had 
not  appeared  to  the  said  action  according  to  the  exigency 
of  the  said  writ,  and  the  said  writ,  with  such  return  as 
ifeieaaid,  was  then,  and  within  one  calendar  month  next 
sfter  the  expiration  thereof^  including  the  day  of  such  ex- 
piradon,  entered  of  record  according  to  the  direcdons  of 
the  said  statute.  And  thereupon  the  said  H.  R.  Williams, 
by  his  said  attorneys,  prayed  another  writ  of  our  said  Lady 
the  Queen,  to  be  issued  out  of  the  said  Court  there,  against 
the  defendant,  in  continuance  of  the  said  first-mentioned 
writ,  and  it  was  granted  to  him,  &c.  And,  thereupon,  our 
said  Lady  the  Queen,  within  one  calendar  month  next 
after  the  expiration  of  the  said  first  mentioned  writ,  in- 
doding  the  day  of  such  expiration,  to  wit,  on  the  day  and 
year  last  aforesaid,  issued  forth  her  other  writ,  in  con- 
Unoance  of  the  said  first  mentioned  writ  close,  whereby 
our  said  Lady  the  Queen  commanded  the  defendant  there- 
in deecribed  as  of  Wemlasdeg,  in  the  county  aforesaid,  as 
before  she  had  commanded  him,  that  within  eight  days 
after  the  service  of  the  said  writ  <m  him,  inclusive  of  the 
day  of  such  service,  he  should  cause  an  appearance  to  be 
entered  for  him  in  her  said  Court  of  Exchequer  of  Pleas  at 

p  2 
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V ' 

WiLUAMB 
V, 

Williams. 


Westminster,  in  an  action  on  promises,  at  the  suit  of  the 
said  H.  R.  Williams,  and  that  he  shoiJd  take  notice,  that 
in  default  of  his  so  doing,  the  said  H.  R.  Williams  might 
cause  an  appearance  to  be  entered  for  him,  and  proceed 
therein  to  judgment  and  execution,  which  said  writ  bore 
date  the  day  on  which  the  same  was  issued,  to  wit,  on  the 
day  and  year  last  aforesaid,  and  was  tested  in  the  name  of 
James,  Lord  Abinger,  Lord  Chief  Baron  of  the  said  Court, 
and  was  indorsed  with  the  names  and  place  of  abode  of  the 
said  H.  Weeks,  and  W.  Gilbertson,  the  attorneys  actually 
suing  out  the  same,  and  to  which  said  writ  was  subscribed 
a  memorandum,  that  the  same  was  to  be  served  within  four 
calendar  months  from  the  date  thereof,  including  the  day 
of  such  date,  and  not  afterwards,  and  which  said  last  men- 
tioned writ  contained  a  memorandum  indorsed  thereon, 
specifying  the  day  of  the  date  of  the  said  first  mentioned 
writ,  &c.,  according  to  the  directions  of  the  said  statute. 
After  stating  the  return  and  recording  of  this  writ,  and  the 
issuing  of  various  other  writs,  in  continuation,  which  were 
set  forth  with  precisely  similar  memoranda  and  returns,  the 
replication,  without  any  reference  to  the  record,  stated  the 
death  of  the  testator,  the  abatement  of  the  proceedings 
thereby,  the  commencement  of  the  present  action  within 
one  year  after  his  death,  and  concluded  with  a  verification. 
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nndum  speciBed  the  day  of  the  date  of  the  next  preceding 
writ :  that  the  said  replication  in  the  last  mentioned  aUe- 
galion  uses  the  word  or  formula,  '^  &&,"  and  the  defendant 
is  unable  to  infer  therefrom  what  was  included  in  the  said 
memorandum  in  each  instance,  besides  the  day  of  the  said 
date :  that  the  said  replication  alleges  and  relies  on  several 
writs  and  returns,  and  on  the  entries  of  record  thereof,  and 
the  refdication  ought  in  each  instance  to  have  verified  the 
writ  and  return,  and  the  said  entry  by  the  record  thereof 
respecrtively,  whereas  the  plaintiff  omits  to  do  so,  and  in 
lieu  thereof  concludes  his  replication  with  the  common 
verification. 


1843. 
^^ V ' 

WlLUAMA 
9. 

Williams. 


J.  Jerm$^  in  support  of  the  demurrer.  The  first  objection 
arises  on  the  10th  section  of  the  2  Wm.  4,  c.  39  (a),  which 
provides,  that  no  writ  shall  be  available  to  prevent  the 
operation  of  the  Statute  of  Limitations,  unless  every  writ 


(«)  Sect.  10,  "  That  no  writ 
ifcued  by  authority  of  this  act, 
shall  be  in  force  for  more  than 
four  calendar  months  from  the 
day  of  the  date  thereof,  including 
the  day  of  such  date  hut  every 
writ  of  summons  and  capias 
may  be  continued  hy  alias  and 
plnries,  as  the  case  may  require, 
if  any  defendant  therein  named, 
may  not  have  heen  arrested 
thereon,  or  served  therewith : 
Phirided  always,  that  no  first 
writ  shall  be  available  to  prevent 
the  operation  of  any  statute, 
whereby  the  time  for  the  com- 
mencement of  the  action  may  be 
limited,  unless  the  defendant 
shall  be  arrested  thereon,  or 
served  therewith,  or  proceedings 
to  or  toward  outlawry,  shall  be 
had  thereupon,  or  unless  such 
writ,  and  every  writ,  if  any,  is- 


sued  in  continuation  of  a  pre- 
ceding writ,  shall  be  returned, 
non  est  inventus,  and  entered  of 
record,  within  one  calendar  month 
next  after  the  expiration  thereof, 
including  the  day  of  such  expi- 
ration, and  unless  every  writ 
issued  in  continuation  of  a  pre- 
ceding writ,  shall  be  issued 
within  one  calendar  month  after 
the  expiration  of  the  preceding 
writ ;  and  shall  contain  a  memo- 
randum indorsed  thereon,  or 
subscribed  thereto,  specifying 
the  day  of  the  date  of  the  first 
writ;  and  return  to  be  made  in 
bailable  process  by  the  shenfif  or 
other  oflScer,  to  whom  the  writ 
shall  be  directed,  or  his  successor 
in  office,  and  in  process  not  bail- 
able by  the  plaintiff,  or  his  at- 
torney suing  out  the  same  as  this 
case  may  be." 
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1842.        issued  in  contiQuation  of  a  preceding  writ  shall  contain  a 
WiuIamb     memorandum,  specifying  the  day  of  date  of  the  first  writ, 
and  return  to  be  made  by  the  plaintiff  or  his  attorney  suing 
out  the  same.     Here,  the  replication  states  the  return  to 
have  been  made  by  two  attorneys.    [Lord  Abingevy  C.  B. — 
That  is  a  mere  irregularity,  the  defendant  cannot  be  pre- 
judiced by  it.     Aldersouy  B. — There  is  no  averment  that 
they  are  distinct  persons:  for  ought  we  know  it  may  be 
the  name  of  one  person ;  and  in  that  case  it  is  only  bad 
grammar.]     A  further  objection  is,  that  the  indorsement  on 
the  second  and  subsequent  writs  should  have  contiuned  a 
memorandum,  not  only  of  the  date  of  the  first  writ,  but 
also  of  the  date  of  its  return.     The  statute  requires  that 
every  writ  issued  in  continuation  of  a  preceding  writ,  shall 
contain  a  memorandum  indorsed  thereon,  or  subscribed 
thereto,  specifying  the  day  of  the  date  of  the  first  writ  and 
return.     It  then  points  out  by  whom  the  return  is  to  be 
made.     The  mistake  into  which  the  plaintiff  has  fallen  has 
arisen  from  a  semicolon  being  placed  in   the   ordinary 
copies  of  the  act,  between  the  words  "writ"  and  "return." 
The  Parliament  rolls  contain  no  punctuation.     In  order  to 
avoid  the  difficulty  which  thus  arose  in  the  construction  of 
the  act,  the  "&c."  is  inserted,  but  the  Court  cannot,  on 
special  demurrer,  supply  the  necessary  allegation.     The 
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must  have  reference  to  the  next  antecedent,  namely,  '^me-        ^®^^- 

morandnm,"  and  then  it  would  be  that  the  memorandum  Williams 

in  bailable  process  is  to  be  made  by  the  sheriff  or  his  wiluahi. 
soccessoT. 

Aldbbsok,  B. — If  you  read  the  enactment  as  only  re- 
quiring the  ''  return''  to  be  made,  it  is  perfectly  good  sense 
withoot  any  addition.  The  dates  of  the  writ  and  the 
return  are  required,  in  order  that  it  may  appear  that  the 
writ  has  been  returned  within  one  month. 

Upon  the  suggestion  of  the  Court,  Atkerton  prayed  leave 
to  amend. 

Aldebson,  B.,  observed,  that  it  would  be  better  in  future, 
instead  of  setting  out  all  the  writs  (which  might  be  as  in 
this  case  nnmerous)  to  set  out  only  the  first  and  second, 
and  state  the  rest  to  have  been  in  the  same  form  as  the 
second. 


WiLKS  V.  Smith. 

Assumpsit.     The  declaration  stated,  that  by  a  certain  A  declaratioB 
agreement  made  between  the  plaintiff  and  the  defendant,  thepUOntiff 
the  plaintiff  agreed  to  sell,  and  the  defendant  to  buy  a  lot  HS^^^ 
of  building  ground,  situate,  &c.,  which  said  lot  the  plain-  "^^  to  bay, 
tiff  agreed  to  sell  for  the  sum  of  120^,  which  the  defendant  for  ]2(n:,  which 
agreed  to  pay  to  the  plaintiff  on  or  before  four  years  from  .^^ed  to  pay 
the  date  of  the  said  agreement,  with   interest  at  5/.  per  J°°''^''^. . 
cenL  half  yearly,  until  paid.     Averment,  that  four  years  5  oer  cent, 
from  the  date  of  the  agreement  had  not  expired ;  that  the  unt/pidZ' 
sum  of  120i  had  not  been  paid,  and  that  12i  had  become  ^e^y^*' 

had  not  expired, 
and  that  the  1202.  had  not  been  paid,  and  that  12L  was  dne  for  interest. 
Hdd^  that  the  declaration  was  good,  without  aTerrmg  title  to  the  land,  or  that  the  plaintiff 
WIS  ready  and  willing  to  conrey. 


Smith. 


216  CA8E8  ON   POINTS  OF   PRACTICE,   EXCH. 

1842.       due  for  interest     Breach:   non-payment  of  the  sum  of 

Demurrer  and  joinder.  The  defendant's  point  was,  that 
the  declaration  did  not  aver  that  the  plaintiff  had  any  title 
to  the  ground,  or  that  he  was  ready  and  willing  to  perform 
his  part  of  the  agreement. 

Warren^  in  support  of  the  demurrer.  First,  it  should 
appear  on  the  face  of  the  declaration,  that  the  plaintiff  had 
a  tide  to  the  land.  Luxton  v.  Robinson  (a),  decided  that 
in  an  action  upon  an  agreement  to  deliver  possession  for 
certain  considerations,  subject  to  a  forfeiture,  on  failure  by 
either  party;  the  person  who  is  to  deliver  possession 
cannot  sue  for  the  forfeiture  without  shewing  in  his  decla- 
ration a  possessory  tide  in  himself.  In  Hallewell  v.  Mor- 
rell  (J),  lately  decided,  the  Court  of  Common  Pleas 
recognised  the  doctrine  that  a  vendor  must  shew  a  title 
to  convey.  In  Souter  v.  Drake  (c),  it  was  held,  that  in 
every  contract  for  the  sale  of  an  existing  lease  there  is  an 
implied  contract  by  the  seller  (if  the  contrary  be  not 
expressed)  to  make  out  the  lessor*s  title  to  demise,  and 
without  shewing  such  title,  the  seller  cannot  maintain  an 
action  at  law  against  the  buyer  for  refusing  to  complete 
the  purchase.  Roper  v.  Coombes  (d)y  also  shevrs  that  a  man 
is  not  bound  to  pay  money  under  a  contract  for  sale  before 


Smith. 
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times  that  the  question,  whether  covenants  are  to  be  held  1842. 
dependent  or  independent  of  each  other  is  to  be  deter-  ^vilkT^ 
mined  by  the  intention  and  meaning  of  the  parties  as  it 
appears  on  the  instrument,  and  by  the  application  of 
common  sense  to  each  particular  case.*'  Here,  it  is 
evident  that  the  parties  contemplated  that  the  purchaser 
diould  be  immediately  put  into  possession.  Mattock  v. 
ESnglahe  (a).  Laird  v.  Fim  (ft),  and  Poole  v.  Hill  (c),  are 
authorities  in  point 

J.  W.  Smithy  contrJL  The  two  questions  resolve  them- 
selves into  one,  namely,  whether  the  defendant's  promise 
was  in  consideration  of  the  plaindiTs  promise  or  of  his 
performance.  If  the  plaintiff's  promise  was  the  considera- 
tion, the  defendant  has  had  that  for  which  he  contracted 
to  perform  his  part  of  the  agreement.  No  time  is  fixed 
for  the  conveyance  of  the  land,  but  a  time  is  limited  for 
the  payment  of  the  purchase  money.  In  Mattock  v.  Kinff" 
lake,  IMtUdak,  J.,  says,  '^  A  time  fixed  for  payment,  and 
none  for  doing,  that  which  was  the  consideration  for  the 
payment,  an  action  lies  for  the  purchase  money  without 
averring  performance  of  the  consideration."  The  same 
principle  is  laid  down  in  Campbell  v.  Jones  (d),  which  is 
recognised  in  Glazebrook  v.  Woodrow  («).  In  Pordage  v. 
Cole,  the  declaration  was  similar  to  the  present. 

^Wren  replied. 

Pabxb,  B. — ^I  am  of  opinion  that  the  declaration  is 
good^  and  that  it  was  not  necessary  for  the  plaintiff  to 
aver  his  readiness  and  willingness  to  sell  at  every  period 
of  the  contract  It  is  enough  if  he  is  ready  and  able  to 
convey,  when  the  title  is  to  be  made  out     I  also  think 

(a)  10  Adol.  &  E.  50.  6  M.  &  W.  835. 

(6)  7  M.  &  W.  474.  (rf)  6  T.  R.  570. 

yp)  Ante.  xA.  9,  p.  300,  O.  S. ;  (e)  8  T.  R.  366. 


Smith. 
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1 842.  that  there  is  no  ground  for  the  objection  that  he  has  not 
WiiKs  averred  that  he  had  a  title  to  the  land.  No  time  is  fixed 
for  the  sale^  but  a  time  is  limited  within  which  the  pur- 
chase money  is  to  be  paid  with  interest  in  the  mean  time. 
The  consideration  for  the  defendant's  paying  the  interest 
is  the  plaintiff's  undertaking  to  sell  the  land,  not  the  actual 
sale  of  it.  The  plaintiff  is  not  bound  to  do  anything  until 
the  money  is  paid.  The  rule,  as  laid  down  in  the  note  to 
Pordage  v.  Cbfc,  applies  strictly  to  this  case ;  no  time  then 
being  fixed  by  the  agreement  for  the  conveyance  of  the 
land,  it  cannot  be  a  condition  precedent  Nor  can  it  be 
implied  that  the  parties  intended  the  conveyance  to  be 
made  before  the  interest  was  paid,  otherwise  the  plaintiff 
would  be  parting  with  his  estate  before  he  received  the 
money.  It  may  be  that  the  parties  meant  that  no  con- 
veyance should  be  executed  until  the  principal  money  was 
paid,  that  is,  at  the  end  of  four  years ;  but  as  to  that,  it  is 
unnecessary  to  give  an  opinion.  The  question  here  is, 
whether  or  no  interest  is  to  be  paid  before  the  plaintiff  has 
given  up  possession  of  the  land  ?  I  think  it  is,  and  that 
the  conveyance  of  the  land  is  not  a  condition  precedent 

Alderson,  B. — I  am  of  the  same  opinion.  If  one  act 
is  to  be  done  in  consideration  of  another,  the  party  suing 
for  nan-performance  must  aver  performance  on  his  part. 
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at  variance  with  the  intention  of  the  parties.     The  vendor  1842. 

is  not  bound  to  convey  the  estate  until  he  has  the  purchase  v^liT^ 
money. 


Smith. 


Judgment  for  the  Plaintiff. 


Ramsey  and  Others,  Assignees  of  Boden,  a  Bankrupt, 
V.  Eaton. 

Assumpsit  for  money  had  and  received  to  the  use  of  Notice  of  an 
the  jdaintifb,  as  assignees,  since  the  bankruptcy.     Plea:  rnptcy giren to 
Nonawumpsit.  £j^^ 

At  the  trial,  before  Farke,  B.,  at  the  York  Spring  Assizes,  poi«m>o.  u 

not  a  Dotioo  to 
it  appeared  that  the  bankrupt,  and  his  partner  Bingham,  theezecution 

who  carried  on  the  trade  of  razor  manufacturers,  at  Sheffield,      senMe,  that 

beine  indebted  to  the  defendant,  SMve  him  a  warrant  of  at-  »  ««°«™1  »<>- 
^  ^  o  tioetoaneze- 

tomey  to  secure  the  payment  of  2722.   Is.  2d.     On  the  cation  creditor, 
22nd  of  May,  judgment  was  entered  up  on  this  warrant  of  fen<lant  baa 


attorney,  and  a  fieri  &cias  issued  under  which  the  sheriff  ^^[^  bi^t** 
levied  on  the  24th  of  the  same  month.     On  the  following  roptcy, »  mflB- 

ci6nt,  without 
day,  the  sheriff's  officer,  whilst  still  in  possession,  was  served  particiUarljr 
with  the  following  notice.  ipeciiyuig 

To   the   High   Sheriff  of  the  County  of  York,  his 

Under  Sheriff,  and  also  to  John  Joseph  Naylor 

Ryalls,  his  bailiff. 

^*  I  do  hereby,  on  behalf  of  the  petitioning  creditor,  give 

you  notice,  that  a  docket  in  bankruptcy  has  been  struck, 

and  a  fiat  issued  against  John  Amery  Boden,  of  Sheffield, 

m  the  said  county  of  York,  razor  manufitcturer,  dealer  and 

chapman ;  and  that  prior  to  your  entering  an  execution  in 

his  house  and  premises,  an  act  of  bankruptcy  had  been 

committed  by  the  said  John  Amery  Boden,  I  do,  therefore, 

discharge  you  firom  selling  or  disposing  of  his  property. 

Luke   P^lfi^yman,   solicitor   to   the   petitioning   creditor, 

under  the  fiat     Dated  this  25th  day  of  May,  1841." 
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' V ' 

Ramsey 
and  Others 

9.     • 

Eaton. 


The  sheriff's  officer  disregarded  the  notice,  and  neither 
communicated  to  the  defendant  or  his  attorney,  the  fact  of 
his  having  received  it,  but  proceeded  with  the  sale,  and  on 
the  1st  of  June,  paid  over  the  proceeds  to  the  defendant. 
Upon  this  evidence,  it  was  objected,  on  the  part  of  the  de- 
fendant, first,  that  a  notice  to  the  sheriff  or  his  bailiff,  was 
not  a  notice  to  the  execution  creditor  within  the  2  &  3  Vict, 
c.  29,  s.  I  (a),  and,  secondly,  that  this  form  of  notice  was 
insufficient,  inasmuch  as  it  merely  intimated  that  an  act  of 
bankruptcy  had  been  committed,  without  stating  the  nature 
of  it  The  learned  Judge  was  of  opinion  that  the  assignees 
were  not  entitled  to  recover,  and,  accordingly^  directed  a 
nonsuit,  reserving  leave  to  the  plaintiff  to  move  to  enter  a 
verdict. 


Erk  having  obtained  a  rule  nisi  accordingly  (A). 


Wortley  and  PcLshUy  appeared  to  shew  cause,  but  the 
Court  called  on 


(a)  After  recitinf^  6  .Geo.  4,  c. 
16,  8.  82,  and  2  Vict.  c.  11,  a.  12, 
enacts,  "  that  all  contracts,  deal- 
ings, and  transactions,  by  and 
with  any  bankrupt,  really  and 
bon&  fide  made  and  entered  into, 
before  the  date  and  issuing  of 


or  levying  such  execution  or  at- 
tachment, notice  of  any  prior  act 
of  bankruptcy  by  him  committed : 
Provided  also,  that  nothing  here- 
in contained,  shall  be  deemed  or 
taken  to  give  validity  to  any  pay- 
ment made   by   any  bankrupt. 
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Erie  and  Baines  to  support  the  rule.  Although  the 
recent  act  has  abolished  the  old  rule  of  law  which  required 
the  lapse  of  two  months  to  render  valid  an  execution  levied 
after  an  act  of  bankruptcy,  yet  it  never  could  have  been 
the  intention  of  the  Legislature  to  permit  an  execution  to 
go  on  after  the  creditor  had  notice  that  the  debtor  was  a 
bankrupt.  The  obvious  intent  was,  that  all  proceedings 
should  be  stayed  upon  notice  served  upon  the  party  trusted 
with  the  conduct  of  the  suit,  or  under  whose  direction  the 
law  was  put  in  motion.  There  was  no  ground  for  saying 
that  the  sherifP  must  sell,  because  notice  had  not  been  given 
to  the  execution  creditor  personally.  If  that  were  so,  it 
would  be  di£Scult  in  many  cases  to  give  any  notice ;  as  for 
instance,  if  the  execution  creditor  resided  abroad,  notice 
to  a  party  who  is  agent  of  the  creditor,  for  the  purpose  of 
affiscting  the  execution,  must  be  considered  as  notice  to 
the  principaL  [Lord  Jbinffer,  C.  B.  —  Admitting  notice  to  an 
agent  to  be  notice  to  the  principal,  how  can  it  be  said  thai 
the  officer  of  the  sheriff  is  the  agent  of  the  execution 
creditor?]  The  latter  puts  him  in  motion.  [j^ldersoHy  B. 
It  18  the  Court  which  orders  its  officer  to  execute  the  writ]. 
Although  the  sheriff  is  the  officer  of  the  Court,  yet  the 
execution  creditor  is  the  cause  of  his  acting,  and  has,  for 
many  purposes,  a  ccmtrol  over  him.  As  soon  as  the  goods 
are  sold,  the  sheriff  becomes  accountable  to  the  creditor 
for  the  amount,  without  any  immediate  act  of  the  Court, 
and  the  latter  may  recover  the  sum  levied  in  an  action  for 
money  had  and  received.  Hitchin  v.  Campbell  (a).  So  it  is 
every  days'  practice  for  a  plaintiff  to  control  the  sheriff  by 
special  directions,  accompanying  the  delivery  of  the  writ, 
and  even  to  indemnify  him  for  executing  it.  [Lord  Jbinger, 
C.  B. — The  circumstance  of  a  person  having  in  his  hands 
the  money  of  another,  does  not  make  him  the  agent  of  that 
other.  A  duty  to  pay  over  money  may  be  created  by  law. 
Parhtf  B. — According  to  your  argument,  if  the  sheriff  had 


1842. 

^— -V ' 

Ramsey 

and  Othera 

r. 

Eaton. 


(a)  2  W.  BL  827. 
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andOtben 

9. 

Eaton. 


recerred  the  proceeds  of  the  execution,  and  had  not  paid 
them  over,  the  assignees  might  have  maintained  this  action 
against  the  execution  creditor.  If  the  sheriff  is  the  agent 
of  the  execution  creditor,  the  receipt  by  the  sheriff  would 
be  a  receipt  by  the  creditor  alsa]  The  sheriff  may  sue 
the  creditor  for  his  poundage.  Stanton  y.  Suliard(a). 
The  creditor  invariably  directs  the  sheriff,  and  even  when 
a  special  bailiff  is  appointed,  the  sheriff  still  acts.  [^Rolfey  B. 
—Suppose  the  sheriff  had  been  ruled  to  return  the  writ, 
and  he  had  returned  that  he  had  not  executed  it,  because 
he  had  received  notice  of  an  act  of  bankruptcy,  would 
that  have  been  a  good  return  ?]  In  such  case  the  sheriff 
should  apply  to  the  Court  under  the  Interpleader  Act  If 
the  officer  had  been  indemnified,  he  would  clearly  have 
been  the  ageht  of  the  party.  [Lord  Abinffer,  C.  B. — ^That 
does  not  follow ;  and  even  if  he  were  the  agent  for  the 
purpose  of  executing  the  writ,  he  is  not  necessarily  the 
agent  to  receive  the  notice.]  Secondly,  the  notice  is  in 
terms  sufficient  All  that  is  required  is  to  warn  the  sheriff 
that  the  property  is  disputed.  Spratt  v.  Hobhouse  (b\  and 
King  v.  Leith  (c). 


Lord  Abingeb,  C.  B.  -  Notice  to  the  bailiff  was  not 
notice  to  the  execution  creditor.     The  baiUff  was  not  his 
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instituting  the  suit  having  notice.  Unless,  therefore,  the 
sheriff  be  the  agent  of  the  party,  this  notice  cannot  avoid 
the  execution.  In  the  absence  of  any  special  direction,  of 
which  there  was  no  evidence,  the  sheriff  cannot  in  any 
sense  be  deemed  the  agent  of  the  execution  creditor ;  he 
is  rimply  the  officer  of  the  Court,  and  bound  to  obey  its 
writ  If  the  Legislature  intended  that  notice  to  the 
sheriff  or  his  officer  should  have  the  same  effect  as  notice 
to  the  party  suing  out  the  execution,  it  has  made  an 
errrar  in  the  choice  of  the  words  used.  We  have  no 
alternative  but  to  construe  them  as  we  find  them,  and 
we  cannot,  on  the  &cts  before  us,  say  that  the  execution 
creditor  had  either  notice,  knowledge,  or  means  of  know- 
ledge^  of  this  act  of  bankruptcy.  As  to  the  form  of  the 
notice,  probably  it  would  have  been  different  if  given  to 
the  party^  as  it  intimates  generally  that  an  act  of  bankruptcy 
had  been  committed,  and  discloses  enough  to  put  the  party 
upon  inquiry.  But  it  is  not  necessary  to  decide  that  point, 
inasmuch  as  we  consider  the  sheriff  the  officer  of  the  Court, 
and  not  the  agent  of  the  party. 


1842. 

^ V ' 

Ramsky 

and  Others 

p 

Eaton. 


Aldebson  and  Rolfe,  B.'s,  concurred. 


(a)  The  tame  question  was 
raised  in  Lawmm  v.  HoUoway,  in 
which  Coleridge,  J.,  ruled  that 
notice  to  the  baiUff  was  sufficient, 
but  resenred  leave  to  the  defend- 
ant to  move  to  enter  a  nonsuit. 
A  role  having  been  granted,  it 
was,  after  argument  in  the  above 


Rule  discharged,  (a) 

case,  made  absolute.  See  Roth- 
well  V.  TimbreU,  ante,  vol.  1, 
p.  778,  N.  S.,  where  it  was  held, 
that  notice  of  an  act  of  bank- 
ruptcy to  the  plaintiff's  attorney 
was  sufficient  to  invalidate  an 
execution. 


Applegarth  v.  Colley. 

SuTT  moved,  on  the  part  of  the  defendant,  for  an  The  Court  will 

interpleader  rule.     The  defendant  was  the  holder  of  a  f^e^leadw 

rule,  where  an 
totkm  has  been  brought  agamit  the  holderof  a  stake  deposited  with  him  to  abide  the  event  of  an 
ilWgd] 
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Stake  of  29/.^  which  had  been  placed  in  his  hands,  to  abide 
the  event  of  a  steeple-chase.  The  race  had  been  run,  but 
a  dispute  arose  between  the  plaintiff,  whose  horse  came  in 
first,  and  one  Woffenden,  the  owner  of  another  horse,  and 
who  claimed  the  stake,  on  the  ground  of  some  irregularity 
in  the  entering  and  running  the  plaintiff's  horse.  Both 
parties  had  served  the  defendant  with  a  notice  not  to  pay 
over  the  stake,  and  Woffenden  had  also  threatened  the  de- 
fendant with  an  action.  \_Alder8(my  B. — How  can  we  in- 
terfere?— the  race  is  illegal]  Evans  v.  Pratt  (a),  decided 
that  a  steeple-chase  is  not  illegal ;  but,  assuming  it  to  be 
80,  the  Court  will  not  compel  an  indifferent  party  to  set  up 
that  defence,  but  will  afford  him  summary  relief 


Alderson,  B. — ^In  this  case,  the  race  was  for  a  less  stake 
than  50L,  and  therefore  illegal;  consequently,  the  de- 
fendant has  a  good  bar  to  the  action.  He  had  better  at 
once  return  the  money  to  the  parties. 

Lord  Abinoeb,  C.  B.,  Gurnet  and  Rolfe,  B.'s,  con- 
curred. 

Rule  refused. 

(a)  Ante,  vol.  I,  p.  505,  N.  S.    See  ChaUand  v.  Bray,  ib.  p.  783. 
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Brandon  v.  Edmonds.  ^ 

JoLAYES  moved  to  make  absolute  a  rule  to  compute.  Service  of  a 

Hie  service  of  the  rule  nisi  was  effected  by  delivering  a  copy  pote  at  the 

at  the  defendant's  dwelling-house  to  a  female,  whom  the  ^^SfaSlMr 

deponent  swore  he  believed  to  be  a  friend  of  the  defendant  <»  »  fanale 

wDomdepoiiflitt 

Staying  at  the  house,  and  duly  authorized  to  receive  letters  hdinutohKf 

«  /•     «  •  Authority  to 

and  messages  for  him.  reoeiTe  mei- 


The  Court  held  the  service  insufficient,  the  deponent  cient. 
only  having  sworn  to  his  belief  of  the  female's  authority. 

Rule  refused. 


nget  for  de- 
fendant imufi- 


Doe  dem.  Fisheb  v.  Roe. 

Hugh  hill  moved  for  judgment  against  the  casual  in  cjeetment 
ejector.      The  tenants  were   the  Grand  Junction  Canal  ^drfTcMial, 
Company,  and  the  land  sought  to  be  recovered  formed  JJj^J^^^ 
part  of  the  bed  of  a  canal ;  the  declaration  was  delivered  to  clerk  of  the 
the  clerk  of  the  company,  at  their  office.    Tupper  v.  Doe  (a),  CanJCom- 
was  an  authority  to  shew  that  such  service  was  sufficient:  S^* ferule' 
there,  a  declaration  in  ejectment  was  served  on  the  church-  »«• 
wardens  and  overseers  of  the  parish,  who  rented  a  house 
for  harbouring  some  of  the  parish  poor,  and  did  not  other- 
wise occupy  the  house  than  by  placing  the  poor  in  it ;  and 
soch  service  was  deemed  sufficient.     The  peculiarity  in 
this  case  was,  that  the  company,  being  incorporated,  the 
Erectors  could  not  be  recognised  as  distinct  from  the  body 
itself.     At  all  events,  the  service  entitled  him  to  a  rule 
nisi. 

Pbb  Cubiabi. — ^You  may  have  a  rule  nisL 

Rule  nisi  granted, 
(a)  Barnes,  181. 
VOL,  IL — H.  S.  Q  D.   P.   C. 
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Though  a  re- 
plication of  nul 
tiel  record 
condudes  with 
an  improper 
▼eriSodon,  it 
does  not,  there- 
fore, re<|uire 
00101161%  sig- 
nature. 


Thompson  v.  Nicholas. 

In  this  case,  the  defendant  had  pleaded  a  judgment  re- 
covered, to  which  the  plaintiff  replied,  nul  tiel  record,  con- 
cluding with  a  simple  verification.  This  replication  not 
having  been  signed  by  counsel,  the  defendant  treated  it  as 
a  nullity,  and  signed  judgment  of  non  pros. 

Butt  had  obtained  a  rule  nisi,  to  set  aside  the  judgment 
for  irregularity,  against  which 


Watson  shewed  cause,  and  argued,  that  every  plea  which 
concluded  with  a  verification  required  counsel's  hand. 

Lord  Abinger,  C.  B. — As  a  general  proposition  that  is 
not  true;  pleas  of  solvit  ad  diem,  or  son  assault  demesne, 
and  this  very  replication  of  nul  tiel  record,  do  not  require 
counsel's  signature.  The  proper  mode  of  ascertaining  the 
necessity  for  such  signature,  is  to  look  at  the  substance  of 
the  plea,  not  to  its  conclusion.  In  this  case,  the  erroneous 
conclusion  did  not  render  the  replication  a  nullity. 

Rule  absolute. 
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to  one  Ann  King,  and  that  no  manorial  thereof  had  been 
enrolled  in  the  High  Court  of  Chancery^  according  to  the 
provisions  of  the  53  Greo.  3,  c.  141,  s.  2,  whereby,  and  by 
force  of  the  siud  statute,  the  said  indenture  became  null 
and  void.  The  replication  set  forth  a  memorial  of  the 
deed  enrolled  in  the  manner  directed  by  the  act,  by  which 
it  appeared  that  the  parties  to  the  deed  were  the  defendant 
and  his  wife,  Ann  King,  by  the  name  of  Ann  Papineau, 
of  the  first  part,  and  the  plaintifi^  of  the  second  part  To 
this  replication  the  defendant  demurred,  on  the  ground 
that  the  memorial  set  out  in  the  replication  differed  in 
the  names  of  the  parties  from  the  deed  set  out  in  the 
declaration. 

Ogle  had  obtained  a  rule  nisi,  to  set  aside  this  demurrer 
as  fiivolous,  on  the  ground  that  as  the  wife  of  the  defend* 
ant  could  not  be  a  party  to  the  covenant  sued  on,  the 
insertion  or  omission  of  her  name  in  the  declaration  was 
immateriaL  He  cited  Arnold  v.  RevouU  (a),  where,  in 
covenant  on  a  lease  for  not  repairing,  the  instrument  was 
described  in  the  declaration  to  be  made  between  the  plain- 
tiff of  the  one  part,  and  defendant  of  the  other;  and  on 
the  production  of  the  lease  in  evidence,  it  appeared  to 
have  been  made  by  the  plaintiff  and  his  wife  of  the  one 
part,  and  the  defendant  of  the  other.  That  was  held  to 
be  no  variance,  although  the  premises  demised  were  the 
property  of  the  wife  before  marriage. 

WUUm  shewed  cause.  The  meaning  of  the  plea  is,  that 
DO  valid  memorial,  such  as  the  statute  requires,  has  been 
enrolled,  Hickes  v.  CrackneU  (ft).  Here,  it  appears  that 
the  memorial  states  the  deed  to  have  been  made  between 
the  defendant  and  Ann  his  wife  of  the  first  part,  and  the 
plaintiff  of  the  second  part  That  is  a  variance  firom  the 
deed  declared  upon.     [Lord  AMngevy  C.  B. — The  wife 

(a)  I  B.  &  B.  443.  (6)  3  M.  &  W.  7a. 

Q  2 
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1842.       is  no  party  to  the  covenant^  so  that  it  was  unnecessary  to 
T'^JJ"^     mention  her  in  the  declaration.]     This  is  not  a  question  of 
9-  variance  under  the  plea  of  non  est  fiurtum,  but  the  objec- 

tion arises  from  the  terms  of  the  Annuity  Act,  which 
expressly  require  that  the  parties  to  the  deed  shall  be 
mentioned  in  the  memorial  In  an  action  on  a  judgment 
against  A.  B.,  to  which  the  defendant  pleads  nul  tiel 
record,  a  replication  setting  forth  a  judgment  against 
A.  B.  by  a  different  name,  would  be  a  variance.  [Lord 
Abinffer,  C.  B. — In  that  case  the  record  varies,  because 
the  judgment  is  stated  to  have  been  against  A.  B.,  and  the 
record  shews  a  judgment  against  C,  who  is,  apparently,  a 
different  person.  There  should  have  been  an  averment 
that  C.  meant  A.  B.]  Arnold  v.  Revoult  is  distinguish- 
able from  this  case,  because  there,  no  interest  moved  from 
the  wife;  but  here,  it  appears  that  the  security  for  the 
annuity  was  the  separate  property  of  the  wife. 

Offky  in  support  of  the  rule,  referred  to  Lysaght  v. 
Walher  {a). 

Lord  Abinqeb,  C.  B. — In  my  opinion  this  case  will 
furnish  good  ground  for  our  never  granting  a  rule  of  this 
kind.     It  is  difficult  to  suppose  any  point  which  the  inge- 
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obTiously  frivolous,  or  is  pleaded  in  direct  opposition  to        1842. 
some  decided  case,  we  ought  not  to  entertain  these  appli-     p^^^^„ 
cations,  because  the  effect  of  setting  aside  a  pleading  as 
frivolous,  is  to  deprive  the  opposite  party  of  his  writ  of 
error. 

RoLFB,  B.,  concurred. 

Rule  discharged. 


King. 


ScHOLES  and  Another,  v.  Hilton. 

t/.  HENDERSON  had  obtained  a  rule,  calling  on  one  A  tabpoBM  ra- 

Topham,  to  shew  cause  why  an  attachment  should  not  toli^md£e 

issue  against  him  for  disobedience  to  a  writ  of  subpoena.  ^^^J^^^ 

The  writ  required  him  to  appear,  on  behalf  of  the  de-  mi^Mon  day, 

,  .  extends  to  the 

fendant,  **  before  our  Justices  assigned  to  take  the  assizes,  whole  AniMt. 

in  and  for  the  southern  division  of  the  county  of  Lancaster,  ^^^^^^^  ^  \^ 

at  Liverpool,  within  the  same  county,  on  Thursday,  the  J^**^*'*^!^ 

24th  day  of  March,  1842,''  to  give  evidence,  and  produce  awritoftub- 

poraa,  it  mutt 

clear! 

thatt 


documents  on  the  trial  of  the  cause.     The  24th  of  March  Clearly  appear 

'    ttheab- 
seofthe 
come  on  for  trial  until  Monday,  about  half-past  nine  in  the  witness  was 


was  the  commission  day  at  Liverpool,  but  the  cause  did  not  geroe  of  the 


voluntaiT. 

morning,  when  Topham  was  absent,  and  a  verdict  was      SembU,iht 
found  for  the  plaintiff.     The  affidavit  upon  which  the  rule  |o  ^,ew  that 
was  obtained,  stated,  that  Topham  was  a  material  and  ne-  ^^^j^j^^I^^ 
cessary  vritness  for  the  defence,  and  that  had  he  appeared,  wasimmaterial. 
the  defendant  would  have  succeeded  in  the  action.     The 
affidavits  in  answer,  stated,  that  the  action  was  in  trover, 
to  recover  a  deed  relating  to  some  leasehold  property, 
which  had  been  mortgaged  by  Topham,  (who  was  sole 
trastee  under  the  defendant's  marriage  settlement,)  to  a 
person  deceased,  and  of  whom  the  plainti£&  were  exe- 
cutors: that  the  defendant  claimed  to  hold  the  deed  by 
reason  only  of  his  interest  under  that  settlement,  and  that 
upon  his  counsel  stating  that  he  was  prepared  to  prove 
these  facts,  by  Topham,  who  could  produce  the  draft  of  the 
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SCHOLES 

imd  Another 

o. 

Hilton. 


conveyance,  as  well  as  two  letters  relating  to  the  matter, 
but  written  without  the  privity  of  the  plainti&,  or  their 
testator.  Boffe,  B.,  who  tried  the  cause,  at  once  observed, 
that  those  facts  afforded  no  defence,  and  that  he  should 
direct  the  jury  to  find  a  verdict  for  the  plaintiffs.  There 
was  also  an  affidavit  of  Topham,  in  which  he  stated  that  he 
had  been  for  some  time  in  a  very  weak  state  of  health;  that 
he  had  been  ready  to  attend  the  trial  on  the  Saturday  pre- 
ceding the  day  on  which  it  took  place,  and  on  the  morning 
of  the  trial,  being  very  unwell,  he  did  not  rise  before  ten 
o'clock :  that  he  arrived  at  his  office,  which  lay  in  his  route 
to  the  Court,  fix>m  his  residence,  which  was  at  some  dis- 
tance, about  half-past  eleven,  on  the  Monday  morning, 
when,  upon  inquiry,  he  was  informed  that  the  cause  had 
been  tried,  he  denied  any  intention  to  treat  the  Court  with 
disrespect. 


Cowling  shewed  cause.  The  subpoena  required  Top- 
ham's  attendance  on  the  commission  day  only,  and  not  ac- 
cording to  the  usual  form,  ^^  firom  day  to  day  until  the 
cause  is  tried."  The  Court  will  not  grant  an  attachment, 
unless  it  appears  that  the  party  was  made  fully  cognizant 
of  the  duty  which  he  is  charged  with  violating.  [Alders 
sariy  B. — The  subpoena  means,  during  the  assizes :  in  con- 
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been  granted  without  it  being  made  out  that  the  witness 
was  a  material  witness  for  the  party  applying,  and  that  in 
consequence  of  his  absence  the  applicant  has  sustained 
damage."  Here  it  appears  that  Topham  was  ill  on  the 
Monday  morning,  and  that  he  did  not  keep  away  out  of 
any  disrespect  to  the  Court 


1842. 
^ V ' 

SCHOLES 

and  Another 

p. 

Hilton. 


The  Court  then  called  on 

J,  Henderson.  The  witness  is  bound  to  shew  that  he 
was  incapable  of  attending  the  trial,  but  he  does  not  swear 
that  he  intended  to  go  to  the  Court  on  the  Monday,  or 
that  be  was  unable  to  do  so,  but  only  that  he  did  not  get 
up  until  ten  o'clock.  It  is  consistent  with  his  statement 
that  he  may  have  been  perfectly  able  to  rise,  more  especially 
as  he  afterwards  attended  his  office. 

Lord  Abinobb,  C.  B. — Upon  these  affidavits  we  see  no 
ground  for  coming  to  the  conclusion  that  the  absence  of 
the  witness  was  voluntary.  That  fact  should  have  clearly 
appeared,  for  we  cannot  assume  that  a  party  meant  to 
commit  a  contempt  K  the  defendant  has  been  prejudiced 
by  the  absence  of  the  witness,  he  might  have  applied  for  a 
new  trial  on  that  ground.  The  sole  question  now  is, 
whether  the  witness  has  treated  the  Court  with  contempt  ? 
It  appears  that  he  was  not  in  the  neighbourhood  at  the 
time  of  the  trial,  but  came  there  soon  afterwards,  and  upon 
mquiry  found  that  the  case  had  been  tried.  There  is 
sufficient  to  shew  that  there  was  no  intention  to  treat  the 
Court  with  disrespect. 

Aldebson  and  Rolfe,  B.'s,  concurred. 


Rule  discharged  (n). 
(a)  Sec  Vaughton  v.  Brine,  ante,  vol.  8,  p.  I79f  O.  S. 
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In  an  informa- 
tion at  the  suit 
of  the  Crown, 
itine  was  joined 
in  Trinity 
Term,  1838, 
and  notice  of 
trial  then  given, 
which  was 
afterwards 
coontermand* 
ed. 

No  further 
step  being 
taken,  the  de- 
fendant, in 
Hilary  Term, 
1842,  obtained 
a  role  nisi  to 
set  down  the 
caose  for  trial 
at  the  Sittings 
after  Easter 
Term:  Hdd, 
that  the  Court 
had  no  power 
to  make  the 
rule  absolute, 
the  Attorney 
General  dgect- 
ing  thereto. 


The  Queen  v.  Rat  and  Others. 

In  Easter  Term,  1838,  this  information  at  the  suit  of  the 
Crown  was  filed  against  the  defendants  as  executors  of  one 
Ray,  deceased,  for  breaches  of  the  covenants  contained  in 
a  lease  granted  by  the  Crown  to  Ray.  In  the  same  Term, 
the  defendants  pleaded ;  in  the  following  Term,  issue  was 
joined,  and  notice  of  trial  given,  which  was  afterwards 
countermanded.  No  further  proceedings  were  taken  until 
July,  1841,  when  a  bill  was  filed  in  Chancery,  for  taking, 
de  bene  esse,  the  depositions  of  a  witness  on  the  part  of  the 
Crown.  His  testimony  was  accordingly  taken,  but  he  was 
not  cross-examined  by  the  defendants. 

Swann^(\n  Hilary  Term,  1842),  moved  for  a  rule,  to  shew 
cause  why  the  information  should  not  be  dismissed  for  want 
of  prosecution,  or  why  judgment  of  nonsuit  should  not  be 
entered.  The  Court  refused  the  application,  but  granted 
a  rule  to  shew  cause  why  the  defendants  should  not  be 
at  liberty  to  set  down  the  cause  for  trial  at  the  Sittings 
after  Easter  Term. 


Sir  F,  PoOocky   (Attorney   General),  in   Easter  Term 
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^— V ' 

Russell  v.  Lowe. 

Pitt  TAYLOR  moved  on  behalf  of  the  plaintiff  for  The  Court  has 
leave  to  enter  an  appearance  for  the  defendant  upon  an  a£S-  SJ^TT^j^tiff 
davit,  which  stated,  that  on  the  1 1th  May  instant,  a  copy  of  ^  •"*"  ^"P" 
the  writ  of  summons  had  been  left  at  the  dwelling-house  of  oefeadtBt, 
the  defendant,  and  on  the  19th,  the  clerk  of  the  defendant's  of  a  writ  bM 

Imab  Ifift  sft  Ilia 

attorney  called  with  that  copy,  on  the  plaintiff,  and  pro-  awdUng- 
mised  to  enter  an  appearance.     It  was  urged,  that,  as  the  ^^j^Jj* 
copy  of  the  writ  had  evidently  been  received  by  the  de-  the  receipt  of 

fendant,  it  was  equivalent  to  a  personal  service.     

V.  Russell  (a),  decided  in  the  bail  Court,  was  referred  ta 

Lord  Abinoer,  C.  B. — ^We  cannot  grant  the  application. 
Yon  are  asking  us  to  give  you  the  benefit  of  a  statute, 
because  you  have  not  been  able  to  comply  with  its  pro- 
visions. 

Aldbbson,  B. — How  can  we  repeal  the  acts  of  Parlia- 
ment ?  The  only  means  by  which  a  plaintiff  can  enter  an 
appearance  for  a  defendant  is  by  statute,  and  the  statutes, 
(5  Grea  2,  c.  27,  and  2  Wm.  4,  c.  39,)  require  an  affidavit 
to  be  made  and  filed  of  the  personal  service  of  the  writ. 
Moreover  the  Uniformity  of  Process  Act,  2  Wm.  4,  c.  39, 
requires  the  person  serving  the  writ  to  indorse  on  it  the 
day  of  the  month  and  week  of  the  service.  We  are  asked 
to  dispense  with  both  these  matters.  We  have  before  de- 
cided that  we  cannot  grant  such  application,  and,  notwith- 
standing the  decision  in  the  Bail  Court,  I  am  of  the  same 
opinion  stilL 

Rule  refiised. 

(a)  Not  reported. 
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To  a  declara- 
tion on  a  deed 

of  l^jIpTBOticO- 

ship,  the  de- 
fendant plead* 
edthat&e 
said  "  inden- 
ture** was  not 
his  deed:  HOd^ 
that  a  special 
dennmr  to 
such  plea  was 
not  Involous. 


BlRI>  V.  HOLMAN. 

JL  HIS  was  an  action  on  a  deed  of  apprenticeship,  by  which 
the  defendant  covenanted  to  pay  certain  instalments  for  the 
instraction  of  a  youth.  The  declaration  throughout  de- 
scribed the  instrument  as  a  "  deed"  and  "deed  of  appren- 
ticeship." The  defendant  pleaded  that  the  said  indenture 
of  apprenticeship  in  the  declaration  mentioned  is  not  his 
deed.  The  plaintiff  demurred  specially,  on  the  ground 
that  there  being  no  allegation  of  an  indenture,  the  plea 
traversed  that  which  was  not  alleged  in  the  declaration.  A 
Judge,  at  Chambers,  having  made  an  order  to  set  aside  the 
demurrer  as  fnvolous. 


Bere  had  obtained  a  rule  nisi  to  rescind  that  order,  against 
which 


Warren  shewed  cause,  and  contended,  that  as  the  in- 
strument of  apprenticeship  contained  mutual  covenants,  it 
was  clearly  an  indenture,  although  not  so  described  in  the 
declaration.  The  plea  amounted  to  non  est  factum,  and 
denied  that  the  deed  upon  which  the  plaintiff  had  declared, 
was  the  deed  of  the  defendant.     He  referred  to  Risdale  v. 
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but  it  18  not  flo  described  in  the  declaratioD.     A  deed-poll  1842. 

may  contain  many  conditions  precedent,  and  yet  not  be  an  "buid^ 

indenture.     The  rule  will  be  absolute  without  costs,  and  >"• 
the  defendant  may  have  liberty  to  amend  his  plea. 

AiJ>BB8Qif,  B. — The  plea  does  not  contain  a  negative  of 
a  given  proposition. 

Rule  absolute. 


Sir  John  Morris,  Bart.,  v.  Vivian  and  Another. 

1  HIS  was  an  action  for  injury  to  the  plaintiff's  mine,  by  The  circum- 
reason  of  the  defendants*  having  permitted  water  to  flow  ©f  the  jury  ^ 
into  it  from  an  adjacent  mine,  belonging  to  them.     The  ^jj^^lJ^^f 
cause  was  tried  by  a  special  jury,  at  the  last  Glamorgan-  the  trial,  beftjre 

they  were 

shire  assizes,  when  a  verdict  was  found  for  the  defendants,    chamd,  dined 

and  dept  at  the 
house  of  the 

E.  V.  WilUams  had  obtained  a  rule  nisi  to  set  aside  the  p^y '°  ''*«*« 

tavonr»  a  Ter- 

verdict,  and  for  a  new  trial,  upon  affidavits  which  stated  diet  was  ulti- 

that  the  trial  lasted  two  days ;  and  on  the  evening  of  the  does  not  yitiate 

first  day,  and  before  the  Judge  had  commenced  summing  £UchaMie,it 

up,  two  of  the  jurors  went  to  Mr.  Vivian's  house,  and  dined  i«  discretionary 

^  ^  ,  with  the  Court 

and  dept  there.  The  affidavits  in  answer,  stated,  that  Mr.  to  set  aside  the 
Vivian  resided  near  Swansea,  and  that  it  was  customary  in  thcy^will^  do 
Glamorganshire,  at  the  assizes,  for  gentlemen  coming  firom  Jj^'g^^c TmpuT* 

a  distance  to  attend  them,  to  be  invited  to  the  houses  of  tation  of  unfair 

conduct, 
the  neighbouring  gentry :  that  there  was  but  one  inn,  which 

afforded  very  indifferent  accommodation,  and  that  one  of 

the  two  jurors,  upon  his  arrival  in  the  town,  had  met  Sir 

John  Morris,  who  expressed  his  regret  that  he  was  unable 

to  entertain  him,  in  consequence  of  the  absence  of  Lady 

Morris :  that  Mr.  Vivian  was  trustee  of  the  mine,  and  had 

only  a  very  slight  interest  in  it,  and  that  no  allusion  to  the 

subject  of  the  trial  had  been  made  to  either  of  the  jurymen 

(luring  their  stay  in  his  house. 
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Chilton,  J.  Evans,  and  Graves,  shewed  cause.  The  law 
with  respect  to  treating  juries  is  thus  laid  down  in  Co.  Litt 
227  b,  **  If  the  jurie,  after  their  evidence  given  into  them 
at  the  barre,  doe  at  their  own  charges  eate  or  drinke  either 
before  or  after  thej  be  agreed  on  their  verdict,  it  is  finable, 
but  it  shall  not  avoid  the  verdict;  but  if  before  they  be 
agreed  on  their  verdict  they  eate  or  drinke  at  the  charge  of 
the  pbdntifi^,  if  the  verdict  be  given  for  him,  it  shall  avoid 
the  verdict,  but  if  it  be  given  for  the  defendant,  it  shall  not 
avoid  it,  et  sic  d  converse."  The  treating  thus  alluded  to  is 
evidendy  a  treating  of  the  whole  jury,  and  not  merely  of 
one  or  two,  and  moreover  it  is  a  treating  after  the  summing 
up.  The  same  may  be  said  with  respect  to  the  observa- 
tions of  the  Court  in  Trewennarde  v.  Shewys  (a).  Where 
it  was  assigned  for  error,  that  the  jurors,  after  the  charge 
was  given,  and  before  their  agreeing  in  their  verdict,  ate 
and  drank  at  their  own  costs,  and  this  was  challenged  and 
entered  before  the  taking  of  the  verdict,  and  the  Court  said 
it  had  been  often  ruled,  that  for  the  jury  to  eat  and  drink, 
if  at  their  own  costs,  is  only  a  fineable  offence ;  otherwise,  if 
it  had  been  at  the  costs  of  one  of  the  parties,  for  that  in- 
duces affection  and  suspicion,  &a  So,  with  respect  to 
King  v.  Burdett  (b),  where  Holt,  C.  J.,  says,  **  if  a  jury  eat 
at  their  own  chaige,  it  is  fineable,  but  that  verdict  shall 
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slightest  belief  that  the  two  jurors  had  been  in  any  degree        1842. 

influenced  by  their  visit  to  the  defendant     It  is  true  that    ^j^hiT' 

all  the  cases  of  treating  to  be  found  in  the  Books  are  where      ^i?^"' 

the  jttiy  have  retired  to  consider  their  verdict,  yet  the  «. 

ground  upon  which  the  Courts  have  proceeded,  namely,    ga^  i^odLr. 

that  the  treating  inclines  fiivour  and  affection,  applies 

equally  to  this  case.     The  authorities  ar^  coUected  m  Vm. 

Abr.  tit  «  Trial;'  (G.  8);  Bro.  Abr.  tit  ''Junmrs.''    So 

jealous    is  the  law  upon  this  point,  that  the  sheriff  is  not 

allowed  to  summon  the  jury,  if  he  is  in  any  way  related  to 

the  parties,  or  interested  in  the  event  of  the  suit.     The 

pdi^  of  the  law  is  to  avoid  the  possibility  of  suspicion  that 

the  juiy  have  fiivoured  the  one  side  or  the  other,  but  such 

suflpicion  would  be  equally  created  in  the  minds  of  the 

public,  whether  the  treating  took  place  before  or  after  the 

summing  up.     It  is  argued,  that  the  treating  alluded  to  in 

the  authorities  cited,  is  a  treating  of  the  whole  jury,  and 

not  of  one  or  two  individuals  only,  but  the  same  rule  which 

forbids  the  treating  of  all,  would  equally  apply  to  any  part 

If  it  were  not  so,  this  absurdi^  would  follow,  that  a  party 

mig^t,  without  risk,  treat  eleven  out  of  the  twelve.     It  is  a 

setded  and  established  principle  of  law,  that  a  treating  of 

the  jury  avoids  the  verdict.     If  this  verdict  be  permitted  to 

stand,  it  will  create  distrust  among  the  public,  who  regard 

Mr.  Vivian  as  the  real  defendant  in  the  case. 

Lord  Abingbb,  C.  B. — It  may  be  the  province  of  a  dra- 
matic writer  to  please  the  public,  but  our  business  is  to 
administer  justice,  and,  in  so  doing,  not  to  permit  ourselves 
to  be  influenced  by  any  apprehension  of  the  opinion  which 
the  public  may  form.  If  the  learned  Judge  who  tried  this 
cause  had  thought  the  verdict  against  the  weight  of  evi- 
dence, that  circumstance  might  have  induced  us  to  look  for 
some  motive,  and  if  we  had  found  any  corrupt  motive,  we 
might  have  been  inclined  to  set  the  verdict  aside.  But  it 
is  expressly  stated  that,  in  the  opinion  of  all  parties,  the 
jurors  were  not  in  the  least  influenced  by  their  residence  in 
Bfr.  Vivian's  house,  nor  is  there  the  slightest  imputation  of 
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• V ' 

Sir  John 

M0EEI8, 

Bart. 

V. 

VnriAif 
«id  AnoUier. 


corruption  or  favour.  If  the  public  are  to  form  an  opinion, 
let  them  understand  that  this  was  a  case  in  which  all  impu- 
tation of  influence  or  favour  was  entirely  disclaimed.  What 
are  the  facts? — there  was  but  one  inn,  which  afibrded  very 
indifferent  accommodation,  and,  in  consequence,  two  of  the 
jury,  (one  of  whom,  but  for  an  accidental  circumstance, 
would  have  been  invited  by  Sir  John  Morris  to  his  house,) 
found  their  way  to  the  Vivians.  He  had  no  substantial 
interest  in  the  suit,  and  the  matter  was  never  discussed  at 
his  house.  Under  these  circumstances,  we  ought  not  to 
set  aside  this  verdict,  unless  there  is  some  peremptory  rule 
obliging  us  to  do  so.  Do  the  cases  establish  any  such  rule  ? 
— All  they  shew  is,  that  where  the  jury  retire  to  deliberate 
on  their  verdict,  if  they  eat  and  drink  at  their  own  expense, 
they  may  be  fined,  if  at  the  expense  of  the  party  for  whom 
the  verdict  is  given,  it  is  void.  Those  cases  seem  to  apply 
to  the  whole  jury,  and  also  to  acts  done  by  them  after  they 
are  charged.  It  is  quite  clear,  that  in  this  case  they  could 
not  have  been  fined  for  eating  and  drinking  at  their  own 
expense,  and  I  do  not  see  that  they  Ml  within  the  other 
branch  of  the  rule.  Then  it  is  a  case  in  which  we  are 
called  upon  to  exercise  our  discretion;  and  I  think  we 
ought  not  to  set  aside  the  verdict,  since,  by  doing  so, 
we  should  be  casting  an  unfounded  imputation  on  these 
itlcmen. 
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^— V ' 

De  Medina  v.  Norman. 
Assumpsit.     The  declaration  stated  that  the  plaintiff  ^  dwlaration 

^  stated  that  the 

before  and  at  the  time  of  the  making  of  the  agreement  pUintifl^  before, 
thereinafter  mentioned,   was    lawfully  possessed   far  the  of  making  the 
readue  of  a  term  of  years,   whereof  twenty-one  years  SEnrfnlSer 
from   the  24th  of  June,  1841,  were  then  to  come  and  mentioned,  was 
unexpired  of  a  certain  dwelling-house,  and  thereupon  to  Be«ed  for  the 
wit,  on  the  Slst  of  March,  1841,  by  a  certain  agreement  term  of  rears, 
made   between  the  plaintiff  and   the  defendant,  it  was  ^J!;^^^' 
agreed  that  the  plaintiff  should,  on  or  before  the  24th  of  *®'®|^°^'* 
June,  1841,  let  to  the  defendant,  and  that  the  defendant  that  Se  plain, 
should  become  tenant  to  the  plaintiff  upon  the  terms  that  or  before  thcT 
the  letting  should  be  by  a  lease,  to  be  executed  and  granted  j^^*^^^' 
by  the  plaintiff  for  twenty-one  years,  the  said  term  to  com-  fendant,  and 

that  the  de* 

mence  from  the  24th  of  June,  1841,  when  the  plaintiff  fendant  should 
was  to  execute  such  lease ;  that  although  the  pldntiff  had  ^y  a^Mse'to  ^ 
performed  and  fulfilled  all  things  in  the  agreement  con-  ^  ^^"{^I^^i. 
tained  on  his  part  to  be  performed,  and  although  he  was  twenty-one 
within  a  reasonable  time  after  the  making  of  the  said  24th  of  June: 
agreement,  and  on  the  said  24th  of  June,  1841,  ready  pi]^^^^^a^ 
and  willing  to  let  to  the  defendant  the  said  house  and  i»rfonned  all 

^  things  on  his 

premisesi,  and  to  grant  and  execute  to  the  defendant  the  part  to  bener- 

said  lease,  yet  the  defendant  did  not  nor  would  at  any  ^^s,  on  ^e 

time,  on  or  before  the  said  24th  of  June,  1841,  become  re^^^'^'^'^^i. 

tenant  to  the  plaintiff  of  the  said  dwellimr-housc.  ling  to  let  to 

^^  the  defendant. 

Pleas.      Secondly,  that   the   plaintiff  was   not   lawfully  vet  the  de- 

poflseased  of  the  said  dwelling-house  for  the  residue  of  the  Q^^t  become 

said   term  of  years  modo  et  forma.     Thirdly,  that  the  g^^f J^ 

[daintiff,  at  the  time  of  the  agreement,  had   not  a  good  plaintiff  was 

title  to,  and  could  not  on  the  said  24th  of  June,  1841,  fort^r^due 

legally  let  to  the  defendant,  or  grant  and  execute  to  her  modoetformi. 

Secondly,  that 


plaintiff,  at  the  time  of  the  agreement,  had  not  a  good  title  to,  and  coold  not,  on  the  24th  of  June, 
'sndant,  or  grant  a  tease  fo    ' 
DSDeeial< 
rsidincai  ana  wiilingneis  to  grant  a  lease  was  equivalent  to  an  averment  of  title. 


Ut  to  defendant,  or  grant  a  tease  for  the  said  term. 
Held,  on  soeeial  demurrer,  that  the  pleas  were  bad ;  and  that  the  averment  of  the  plaintiff's 
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De  Medina 

V. 
NOEMAW. 


a  lease  of  the  dwelling-house  for  the  said  term  of  twenty- 
one  years. 

Special  demurrer,  assigning  for  causes  to  the  second  plea, 
that  the  traverse  was  immaterial,  as  it  merely  denied  that 
the  plaintiff  was  possessed  of  the  term  before  and  at  the 
time  of  the  agreement,  whereas  it  would  be  8u£5cient  for 
the  plaintiff  to  shew  that  he  was  possessed  of  the  term  on 
or  before  the  24th  of  June,  so  as  to  be  able  on  that  day  to 
complete  the  agreement  The  causes  of  demurrer  to  the 
third  plea  were,  that  it  was  an  informal  traverse  of  the 
plaintiff^s  averment  of  his  readiness  and  willingness  to  let 
the  house  and  execute  the  lease,  and  that  it  put  in  issue 
more  than  was  alleged  in  the  averment,  namely,  that  the 
plaintiff  had  not  good  title  to  let  the  dwelling-house  or 
execute  the  lease. 


Martin^  in  support  of  the  demurrer.  The  second  plea 
raises  an  immaterial  issue,  since  the  plaintiff  could  fulfil 
all  the  terms  of  the  agreement  by  being  in  a  condition  to 
grant  a  lease  on  the  24th  of  June.  The  third  plea  is  also 
bad.  It  has  never  been  determined  that  when  a  party 
agrees  to  make  a  lease  of  premises  at  a  rack  rent,  he  is 
bound  to  produce  the  lessor's  title.  It  is  true,  that  in 
ShtUer  V.  Drake  (a),  it  was  held  that  in  every  contract  of 
an  existintt  lease,  there  ie  an  implied  undertaking  bv  the 
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such  matten  be  immaterial.     The  plea  b  ako  bad  in  form,        1842. 
since  it  ought  to  shew  from  what  cause  the  plaintiff  was    p^JJ^^JJ^ 
miable  legally  to  let  the   premises.      The  case  of  the  v. 

Abbot  of  Strata  MerceUa  (a).  Unless  the  ground  of  the 
{daintiff's  incapacity  appears,  the  cause  may  go  to  trial 
upon  matter  of  law  or  matter  of  record,  which  are  not 
ptoperly  triable  by  a  jury. 

G*  T.  White,  contriL  The  declaration  is  bad,  in  not 
arening  that  the  plaintiff  had  a  title  to  grant  a  lease  on 
the  24th  of  June.  In  Luxton  v.  Robimon  {b\  it  was 
held  that  a  party  who  sues  for  a  forfeiture  on  an  agrees 
ment  by  him  to  deliver  up  possession  must  shew  in  his 
declaration  a  possessory  title  in  himself  [Parkey  B. — Is 
it  sufficient  for  the  plaintiff  to  aver  that  he  was  ready  and 
willing  to  grant  a  lease  to  the  defendant  without  stating  ^ 
his  ability  to  do  so  ?]  In  Martin  v.  Smith  (c),  it  was  held 
neceflsary  for  the  plaintiff  to  aver  that  they  had  made  a 
good  title  to  the  defendant  In  Ixiythorpe  v.  Bryant  {d)y 
the  plaintiff  stated  in  his  declaration  that  he  was  possessed 
of  a  certain  lease  of  certain  premises  for  a  certain  term  of 
yeara,  which  he  put  up  for  sale,  and  which  the  defendant 
porcbased ;  and  the  breach  alleged  was,  that  the  defendant 
refused  to  accept  an  assignment  of  the  lease ;  it  was  held 
that  the  plaintiff,  to  prove  his  title,  must  prove  the  exe- 
cution of  the  original  lease  as  well  as  of  the  mesne  assign- 
ments to  himself  The  defendant  was  at  liberty  to  traverse 
the  inducement,  as  it  is  that  which  entitles  the  plaintiff  to 
his  action.  Cam.  Dig.  tit  "  Pleader,'*  (G  14),  Kimersly  v. 
Cooper  (e).  Carvick  v.  Blagrave  (/),  is  also  an  authority  in 
pmnt  The  plaintiff  should  have  averred  that  he  offered 
to  execute  a  lease,  Jones  v.  Barkley  (g). 

(«)  9  Co.  24.  (e)  Cro.  Elit.  168. 

(b)  3  Dong.  620  a.  (/)  1  B.  &  B.  631. 

(e)  6  East,  556.  ig)  2  Doug.  684. 

(cQ  Hodges,  19. 

VOL.    n. — ^N.  8.  B  D.    P.   C. 
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Ds  Mboina 

9. 
NORMAK. 


Martin,  in  reply.  It  is  conceded  that  the  plaintiff  is 
bound  to  aver  in  substance,  that  he  has  performed,  or  is 
ready  and  willing  to  perform,  everything  in  the  nature  of  a 
condition  precedent  The  contract  is,  that  on  or  before 
the  24th  of  June,  he  would  let  to  the  defendant,  and  that 
the  defendant  should  become  tenant  of,  the  premises  in 
question.  The  declaration  avers  his  readiness  and  wil- 
lingness to  grant  a  lease,  and  if  that  averment  had  been 
traversed,  and  it  had  been  proved  that  the  plaintiff  had  no 
title,  the  issue  would  have  been  found  against  him.  In 
Lawrence  v.  Knawks  («),  Bosanquet,  J.,  says,  "  I  cannot 
conceive  any  circumstance  more  indicative  of  want  of 
readiness  than  incapacity.  Joties  v.  Barhley,  has  been  to 
a  great  extent  overruled  by  Poole  v.  HUl^  (b). 


Lord  Abinger,  C.  B.— I  am  of  opinion  that  the  plaintiff 
is  entitled  to  judgment  First,  it  is  said  that  the  traverse 
is  immaterial,  because  the  plaintiff  might  not  be  possessed 
of  the  term  at  the  time  he  made  the  agreement,  yet  if  he 
was  ready  and  willing  to  make  the  lease  in  question  within 
a  reasonable  time  afterwards,  it  becomes  unimportant 
whether  he  could  make  it  on  the  precise  day.  The  first 
traverse  is  bad  on  that  ground.  Then  it  is  objected  that 
the  declaration  is  bad,  inasmuch  as  it  does  not  state  that 
the  plaintiff  had  a  ^ood  title  on  the  precise  date  of  the 
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to  the  defendant  If  there  had  been  a  traverse  in  the  1842. 
terms  of  the  deckration,  that  he  was  not  ready  and  vrilling  ^TmbT^ 
on  the  24th  of  June,  it  would  have  been  a  good  traverse^ 
and  the  defendant  might  have  shewn  that  the  plaintiff  was 
not  able  on  that  day  to  perform  his  contract  Ready  and 
willing  implies  disposition,  capacity,  and  ability.  The 
traverse  should  have  been  in  the  very  terms  of  the  alle- 
gation. 

Pabke,  B. — ^I  am  of  the  same  opinion,  though  I  had 
some  doubt  in  the  course  of  the  alignment  With  respect 
to  the  declaration,  the  objection  must  be  considered  as 
taken  on  general  demurrer,  in  which  case  I  think  the 
dedamtion  good.  As  to  the  first  traverse,  it  raises  an 
immaterial  issue.  The  allegation  on  the  declaration  is, 
^'that  the  plaintiff,  at  the  time  of  the  agreement,^  was 
bwfully  possessed  of  the  dwelling-house  for  the  residue  of 
a  term :  the  plea  states  that  he  was  not  lawfully  possessed 
for  the  residue  of  the  said  term  modo  et  form&.  It  appears 
to  me,  that  such  plea  does  not  raise  the  question  as  to 
whether  he  was  possessed  on  the  24th  of  June,  and  that 
the  allegation  contained  in  the  traverse  is  immaterial,  and 
at  first  doubted  whether  the  language  of  the  declaration 
did  not  imply  that  the  plaintiff  was  possessed  of  the  term, 
not  only  at  the  time  of  making  the  contract,  but  also  at 
the  time  appointed  for  executing  the  lease;  if  that  had 
been  the  meaning  of  the  declaration,  the  traverse  would 
have  been  good,  but  I  think  the  meaning  is  simply 
that  the  plaintiff  was  possessed  at  the  time  of  making 
the  contract  Then  the  feet  of  his  not  being  possessed 
at  the  time  of  making  the  agreement  is  wholly  imma* 
terial,  so  that  he  was  of  ability  to  make  a  good  demise 
oo  the  day  appointed  for  the  completion  of  the  contract 
With  regard  to  the  other  plea,  it  is  too  laige  for  the 
reasons  abeady  pointed  out.  The  question  then  is,  whe- 
ther or  no  the  declaration  is  sufficient  ?  The  meaning  of 
a  contract  to  demise  is  not  simply  to  go  through  a  form 

R  2 
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1842.  of  delivering  a  paper  which  imports  that  it  is  a  demise,  but 
De  Medina  ^^^  ^^  P&i*tj  assuming  to  make  the  demise  shall  have  a 
title.  The  issue  of  non  demisit  involves  not  only  the  tact 
of  a  lease,  but  the  capacity  of  the  person  to  grant  it.  A 
lessee  bargains  for  a  good  lease,  and  the  lessor  cannot 
maintain  an  action  against  him,  unless  he  had  power  to 
make  a  lease.  It  is  therefore  essential  to  shew  by  the 
declaration,  that  the  landlord  had  power  to  make  a  good 
lease.  The  question  then  is,  whether  this  declaration  sub- 
stantially contains  any  such  allegation?  First,  there  is  a 
general  averment  that  plaintiff  had  performed  all  things 
on  his  part  to  be  performed.  Upon  general  demurrer,  such 
averment  has  been  held  to  be  a  sufficient  allegation  of  the 
performance  of  a  condition  precedent  There  is  a  decision 
of  Lord  Holt^s  to  that  effect  in  Carthew*8  Reports  (a).  But 
supposing  that  averment  omitted,  there  is  an  allegation 
that  the  plaintiff  was  ready  and  willing  to  execute  a  lease 
on  the  24th  of  June,  and  the  question  is,  whether,  upon 
general  demurrer,  the  term  '^  paratus**  does  not  import  that 
the  plaintiff  was  ready  and  able,  in  point  of  law,  to  execute 
a  lease  ?  This  matter  has  been  already  under  consideration 
in  the  Court  of  Common  Pleas,  in  the  case  of  LoMorence  v. 
Knowles(b\  where,  under  a  similar  averment,  the  Court  were 
of  opinion  that  it  did,  and  this  Court  laid  down  the  same 
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demurrer,  and  that  our  judgment  ought  to  be  for   the        1842. 


p. 

NOIMAN, 


Aldebbon,  B. — ^I  am  of  the  same  opinion.     The  pleas 
are  bad,  and  the  declaration  good  on  general  demurrer. 
The  first  plea  takes  issue  on  an  immaterial  averment.    The 
declaration  states,  that  before,  and  at  the  time  of  the  agree- 
ment, the  plaintiff  was  lawfully  possessed  for  the  residue  of 
a  term  of  a  certain  dwelling-house.     That  is  not  material 
to  the  plaintiff's  right  to  recover  under  the  agreement :  ho 
m%ht  be  lawfully  possessed  on  the  24th  of  June,  though 
he  was  not  possessed  at  the  time  of  making  the  agreement 
Possibly  the  term  might  have  ceased  to  exist  as  a  term  by 
merger,  yet,  if  he  could  grant  a  lease,  he  would  be  prepared 
to  make  a  Utle  on  the  24th  of  June.    The  other  plea  stands 
upon  precisely  the  same  footing  as  the  first,  and  for  the 
8une  reason  I  think  it  raises  an  immaterial  issue.     Then  is 
the  declaration  good?     Whatever  be  the  construction  of 
the  agreement,  the  averment  that  the  plaintiff  was  ready 
and  willing  to  perform,  includes  a  capacity  to  do  so. 

RoLFB,  B. — ^Whether  the  vendor  is  bound  to  aver  title 
or  to  execute  a  lease,  the  declaration  is  good  on  general 
demurrer.  The  allegation  is  in  effect  that  the  plaintiff  was 
ready  and  willing  to  do  all  things  necessary,  whether  to 
shew  a  title  or  to  tender  a  lease. 

Judgment  for  Plaintiff. 


Smith  v.  William  Hendebson. 
I^ASE  for  negligently  navigating  a  vessel,  whereby  it  ran  A  declaration 
foul  of,  and  damaged  the  plaintiff's  vessel      Plea,   not  uvifil^^^^^ 
guilty. 


MTigauDga 
enel,  de- 
scribed the  de- 
fendant as 
WQliam  Hendenon,  a  pilot ;  At  the  trial,  the  plaintiff's  counsel  called  **  Bfr.  Henderson,** 
intending  to  esamine  the  son  of  the  defendant,  as  to  hb  identity,  when  a  person  answered  "hera," 
and  said  ■*  I  am  the  pilot  ;**  it  was  proved  thai  thb  person  was  acting  as  pilot  immediately  after 
theeolUsion:  iTcU;  sufficient  evidence  of  identitj. 
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Smith 


At  the  trial,  before  Rolfe^  B.,  at  the  Middlesex  Sittings, 
in  Hilary  Term,  it  appeared  that  the  action  was  brought 
^-  against  the  defendant,  as  the  pilot  who  had  charge  of  the 

Henderson,  vessel  when  the  collision  took  place.  At  the  close  of  the 
plaintiff's  case,  it  was  objected  that  there  was  no  evidence 
to  shew  that  the  defendant  was  the  person  who  acted  as 
pilot,  whereupon  the  plaintiff^s  counsel  called  '^  Mr.  Hen- 
derson,'* intending  to  examine  the  defendant's  son.  A 
person  in  Court  answered,  "  Here,"  and,  coming  forward, 
said ;  "  I  am  the  pilot."  He  was  not  sworn,  but  a  witness, 
who  was  present  immediately  after  the  accident,  stated, 
that  he  had  seen  this  person  then  acting  as  pilot  The 
learned  Judge  thought  there  was  not  sufficient  evidence  of 
the  identity  of  the  defendant,  and  directed  a  nonsuit,  re- 
serving leave  to  the  plaintiff  to  move  to  enter  a  verdict  for 
the  amount  of  damage  proved. 


Martin  having  obtained  a  rule  nisi  accordingly. 


Montagu  Chambers  shewed  cause.  The  defendant  ought 
not  to  be  concluded  by  the  answer  of  a  person  not  sworn. 
It  is  true  that  he  answered  to  the  name  of  Henderson,  but 
unless  it  also  appeared  that  his  Christian  name  was  William, 
one  step  only  was   taken   towards  proving   the   identity. 
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Lg^n  (a),  will  be  relied  on  by  the  other  side ;  there,  the 
identity  of  the  defendant  was  made  out  by  character  and 
description,  as  well  as  by  name.  WiiIum 

Hknoeaion* 

Martmj  contr^  was  stopped  by  the  Court 

Lord  Abingeb,  C.  B. — The  rule  must  be  absolute.  An 
action  is  brought  against  William  Henderson,  a  pilot,  and 
a  person  in  Court  answers  to  the  name  of  Henderson,  and 
is  proved  to  have  been  acting  as  a  pilot,  and  to  have  been 
on  board  the  vessel  in  question  at  the  time  of  the  accident. 
That  appears  to  me  sufficient  for  the  jury  to  presume  that 
the  defendant  was  the  person  who  acted  as  pilot.  But  then 
it  is  said  that  the  answer  is  not  admissible,  because  it  was 
not  given  upon  oath.  As  to  that,  I  must  observe,  that  there 
are  many  things  which  are  incapable  of  strict  legal  proof; 
for  instance,  what  the  Scotch  law  terms  the  status  of  an  in- 
dividual, is  a  matter  of  reputation ;  and  if  precise  evidence 
were  required  of  the  relationship  of  one  man  to  another,  or 
of  other  facts  of  that  nature,  proof  for  the  most  part  would 
be  deficient  I  think  there  was  sufficient  evidence  of 
identity,  although  the  Christian  name  of  the  party  was  not 
[noved  to  be  William :  first,  he  was  a  pilot ;  secondly,  he 
was  shewn  to  have  been  on  board  the  vessel ;  and  thirdly, 
he  answered  to  the  name  of  Henderson. 

Parke,  B. — I  am  of  the  same  opinion.  It  appears  to 
me,  that  there  was  some  evidence  for  the  jury  of  the  de- 
fendants identity.  The  declaration  shews,  upon  the  face 
of  it,  that  the  defendant  is  William  Henderson,  and  a  pilot 
A  person  in  Court  answers  to  the  name  of  Henderson,  and 
is  a  pilot,  and  is  proved  to  have  been  on  board  the  vessel 
acting  as  pilot  In  two  respects,  at  least,  he  answers  the 
description  of  the  defendant  in  the  declaration ;  he  bears 

(a)  1  B.  &  Aid.  182. 
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9. 

William 
Hendeeson 


the  same  surname,  and  is  of  the  same  calling.     There  was 
certainly  enough  for  the  jury  to  presume  the  identity. 

Aldebson,  B. — ^I  am  of  the  same  opinion.  If  the  strict 
proof  contended  for  were  held  requisite,  it  would  be  almost 
impossible  to  try  many  cases. 


R01.FE,  B.,  concurred. 


Rule  absolute. 


The  assignees 
of  mbinkrupt 
having  set  up  a 
claim  to  cer- 
tain goods  in 
the  possession 
of  a  carrier,  the 
latter  applied 
to  a  Judge 
under  the  first 
section  of  the 
Interpleader 
Act,  when  it 
was  ordered, 
that  unless 
cause  was 
shewn  to  the 
contrary,  on  a 
day  named, 


Grazebroor  and  Another  v.  Pickford  and  Another. 

AN  this  case  an  application  had  been  made  at  Chambers 
under  the  first  section  of  the  Interpleader  Act  (1  &  2 
Wm.  4,  c.  58.)  It  appeared  that  the  defendants,  who  are 
common  carriers,  received  in  Staffordshire  certain  goods 
for  carriage  consigned  to  one  Charles  Hoppe,  of  Blackfriars- 
road,  Surrey;  that  before  the  delivery  of  the  goods  to 
Hoppe,  the  same  were  claimed  by  the  plaintiffs,  who  were 
the  vendors  of  the  goods,  and  subsequently  another  claim 
was  set  up  by  certain  persons  under  an  assignment  from 
Hoppe,  for  the  benefit  of  his  creditors.  Afterwards, 
Hoppe  became  bankrupt,  and  the  goods  were  demanded 
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and  Another 

PlCKFORO 

and  AboUmt. 


their  daim  to  the  goods.  On  the  16th  of  December,  an  1842. 
order  was  made  by  Alderson^  B.,  **  that  unless  cause  be  shewn  Grazebeook 
to  the  contrary  on  a  day  named,  the  assignees  of  Hoppe  be 
haired  their  claim  to- the  goods  in  question,  and  that  they 
pay  to  the  plaintiffi  the  costs  of  that  application ;  that  the 
defendants  deliver  up  the  goods  claimed  to  the  plaintiflGs, 
and  pay  their  costs  of  the  action,  which  should  then  be 
finally  stayed,  and  that  the  assignees  do  pay  to  the  de- 
fendants their  costs  of  the  action,  and  of  that  application, 
and  repay  to  them  the  plaintifis'  costs  of  the  action."  On 
the  day  named  in  the  order,  the  attorney  for  the  assignees 
attended  before  the  Judge  and  opposed  the  order  being 
made  absolute,  when  the  learned  Judge  discharged  the 
order,  on  the  ground  that  the  summonses  upon  which  it 
was  drawn  up,  were  not  returnable  on  two  successive 
days.  On  the  18th  of  December,  the  defendants  took 
out  a  summons  before  Alderson^  B.,  calling  on  the  plaintiflb 
and  the  assignees  of  Hoppe,  to  shew  cause  why  they 
should  not  appear  and  state  the  nature  and  particulars 
of  their  respective  claims  to  the  goods  in  question.  On 
the  return  of  this  summons  a  second  issued,  and  two  other 
lummoDses  of  a  similar  nature  were  subsequently  served 
on  the  assignees,  to  none  of  which  did  they  appear.  On 
the  23rd  of  December,  the  following  order  was  made  by 
Gumey,  B. : — 

*^  I  do  order  that  the  claim  of  the  assignees  of  Hoppe, 
a  bankrupt,  be  barred  to  the  goods  in  the  hands  of  the 
defendants,  the  subject  of  this  action.  And  I  further 
order  that  this  action  be  discontinued  on  payment  by  the 
defendants  of  the  plaintiffs'  costs,  and  delivery  up  of  the 
said  goods  on  payment  for  the  carriage.  And  I  do  further 
order  that  the  said  assignees  repay  the  defendant  the  costs 
so  paid  by  them  to  the  plaintifis,  and  also  the  defendants' 
costs." 


Kelfy  moved  on  behalf  of  the  assignees  of  Hoppe,  for 
a  rule  to  alter  so  much  of  the  said  order  as  required  the 
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PiCKFORD 

and  Another. 


1842.  assignees  to  pay  costs.  Under  the  circumstanced  of  this 
Oaazeioiooic  ^^®^  ^®  learned  Judge  had  no  jurisdiction  to  order  the 
payment  of  these  costs.  The  first  section  of  the  1  &  2 
Wm.  4,  c.  58,  enables  the  Court  to  mitke  rules  and  orders, 
calling  on  a  third  party  to  appear  and  state  the  nature  and 
particulars  of  his  claim,  and  maintain  or  relinquish  his 
claim ;  and  the  third  section  provides,  **  that  if  such  third 
party  should  not  appear  upon  such  rule  or  order  to  main- 
tain or  relinquish  his  claim,  being  duly  served  therewith, 
or  shall  neglect  or  refuse  to  comply  vnth  any  rule  or 
order  to  be  made  after  appearance,  it  shall  be  lawful  for 
the  Court  or  Judge  to  declare  such  third  party,  and  all 
persons  claiming  by,  from,  or  under  him,  to  be  for  ever 
barred  from  prosecuting  his  claim  against  the  original 
defendant,  his  executors  or  administrators,  saving  never- 
theless the  right  or  claim  of  such  third  party  against  the 
plaintiffs,  and  thereupon  to  make  such  order  between  such 
defendant  and  the  plaintiff  as  to  costs  and  other  matters 
as  may  appear  just  and  reasonable."  Lambert  v.  Cooper  {a\ 
decided  that  the  Court  had  no  power  under  the  statute  to 
order  a  claimant  who  does  not  appear  to  pay  costs.  Here, 
there  was  no  appearance  by  the  assignees  upon  the  sum- 
monses, calling  upon  them  to  state  the  nature  and  par- 
ticulars of  their  claim.  It  is  true  that  they  appeared  upon 
tlic  order  nisi,  bat  that  was  not  an  appearance  which  gave 
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Judge  jurisdiction  tx>  award  co0t&  Any  suggestion  which 
such  third  party  might  make,  either  to  induce  the  Judge 
to  act  or  not  with  respect  to  the  matter  before  him,  would 
be  sufficient  [JParke,  B. — In  that  case  you  might  always 
bring  a  party  before  a  Judge,  by  making  him  pay  the 
costs  if  he  did  not  come.]  This  order  may  be  supported 
under  the  latter  part  of  the  first  section  of  the  act,  which 
enables  the  Court  or  a  Judge  *^  to  make  such  other  rules 
and  orders  therein  as  to  costs  and  all  other  matters  as  may 
sppear  to  be  just  and  reasonable.** 


1842. 


Geazebeook 

and  Another 

o. 

PlCKFOKD 

and  AnotlMr. 


Xelfy,  in  reply.  The  order  nisi  was  not  an  order  under 
the  Interpleader  Act  The  assignees  conceiving  that  they 
had  abandoned  their  claim,  did  not  appear  on  the  sum- 
monses, and  an  order  has  been  made  upon  them  to  pay 
costs  in  a  proceeding  to  which  they  were  no  parties.  (He 
was  then  stopped  by  the  Court.) 

Parke,  B. — The  rule  must  be  absolute.  There  was  no 
appearance  upon  the  summons  under  which  the  order  of 
my  brother  Gumey  was  made.  With  respect  to  the  ap- 
pearance upon  the  order  nisi,  it  is  enough  to  say  that  that 
is  not  an  appearance  within  the  meaning  of  the  statute. 
If  the  party  appears  to  litigate  his  claim  that  gives  the 
Judge  jurisdiction  as  to  costs,  but  here,  there  has  been  no 
such  appearance. 


Aldbrson,  B. — It  seems  to  me  quite  clear  that  there 
has  been  no  appearance  upon  the  summons  on  which  the 
order  was  made.  The  ground  on  which  that  order  pro- 
ceeds is,  that  the  case  is  one  within  the  third  section  of 
the  act  But  the  assignees  never  attended  the  summons, 
which  was  the  foundation  of  the  order. 

Rule  absolute. 
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Toanictioii 
bjindoraeo 
against  ac- 
ceptor  of  a  bill 
of  ezchanffe, 
the  defendant 
pleaded  that 
after  ibebill 
became  doe, 
he  paid  the 
drawen,  then 
beiitfthe 
holden,  the 
•mnsofU  ]2«. 
and  21.  lOff., 
which  smniy  to* 
gether  with  the 
price  and  value 
of  ahone, 
which  the  de- 
fendant had 
then  fold  to 
the  drmwen, 
and  which  It 
was  then  agreed 
should  be  set- 
oiF  against  the 
defendant's  ac- 
ceptance, the 
drawers  ac- 
cepted in  satis- 
faction and  dis- 
charge of  the 
amount  of  the 
bOl,  and  that 
the  bill  was  not 
tT^nifeired  to 


MiTCHBLL  V.  CrAOO. 

Assumpsit  on  a  bin  of  exchange  for  16L  12#.,  drawn 
by  Fogo  and  George  upon,  and  accepted  by,  the  defendant, 
and  indorsed  by  Fogo  and  George  to  the  plamtiff. 

The  defendant  pleaded,  thirdly,  that  after  the  bill  became 
due,  Fogo  and  George  then  being  the  holders,  applied  to 
the  defendant  for  payment  of  the  bill ;  that  the  defendant 
then  paid  to  Fogo  and  George  the  sums  of  4L  12«.  and 
2L  10*.,  which  sums  (together  with  the  price  and  value  of 
a  certain  horse  which  the  defendant  had  then  sold  to  Fogo 
and  George,  and  the  price  and  value  of  which  it  was  then 
agreed  by  and  between  the  defendant  and  Fogo  and 
George,  should  be  set-off  and  allowed  against  the  de- 
fendant's acceptance).  Fogo  and  George  accepted  in  ftdl 
satisfiu^tion  and  discharge  of  the  amount  of  the  said  bill, 
and  of  the  defendant's  acceptance,  and  that  the  bill  was 
not  indorsed  or  transferred  to  the  plaintiff  until  after  the 
said  satisfaction  and  discharge,  and  aft^r  the  bill  became 
due  and  payable. 

Fourthly,  that  before  the  bill  came  into  the  possession  of 
the  plaintiff,  it  was  indorsed  in  blank  by  Fogo  and  Greorge 
to  Cadman  and  Co.,  and  that  aft^r  the  bill  became  due,  it 


Cragg. 
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and  George,  and  the  price  and  value  of  which  it  was  agreed 
between  the  defendant  and  Fogo  and  George,  should  be 
set-off  against  the  acceptance  of  the  defendant  Fogo  and 
Geoi^  then  accepted  it  in  full  satis&ction  and  discharge 
of  the  amount  of  the  said  bill  of  exchange,  and  of  the 
defendant's  acceptance:  that  at  the  time  of  giving  the 
second  bill  by  Fogo  and  George,  and  at  the  time  of  the 
settlement  between  the  defendant  and  Fogo  and  George, 
the  bill  remained  in  the  hands  of  Cadman  and  Co. ;  that 
the  bill  mentioned  in  the  first  count  was  not  transferred  to 
the  plaintiff  until  after  the  said  satisfiiction  and  discharge, 
nor  until  after  the  giving  of  the  second  bill  by  Fogo  and 
Greoi^,  nor  until  after  the  said  bill  became  due. 

Replication  to  the  third  and  fourth  pleas.  That  the  said 
plea  and  the  statements  therein  contained,  in  manner  and 
form  as  the  same  are  therein  pleaded  and  set  forth,  are  not 
true  in  substance  and  bet,  and  this  the  plaintiff  prays  may 
be  inquired  of  by  the  country. 

Special  demurrer,  assigning  for  causes  that  the  replication 
improperly  attempted  to  put  in  issue  all  the  matters  alleged 
in  the  plea,  and  was  multifarious  and  improper,  not  being 
a  replication  in  form  de  injuria :  that  the  pleas  contained 
matters  of  dischaige,  and  also  an  authority,  and,  therefore, 
the  general  replication  was  insufficient 

The  principal  point  marked  by  the  plaintiff  for  argument 
was;,  that  the  defendant  attempted  in  his  third  plea  to  shew 
his  ^Uscharge  of  lus  liability  as  acceptor  by  accord  with 
satisfiiction  to  Fogo  and  George,  but  stated  no  fects 
amounting  to  a  good  accord  and  satisfiu:tion,  or  to  a  good 
discharge  of  the  said  bill  in  any  way. 

Martin,  in  support  of  the  demurrer.  First,  the  pleas  are 
good  by  way  of  accord  and  satisfiu^tion  to  Fc^  and  George, 
and  as  it  is  expressly  averred  that  the  bill  was  indorsed  by 
them  to  the  plaintiff  after  it  became  due,  the  latter  must 
have  taken  it,  subject  to  all  these  equities  which  the  de- 
fendant had  against  the  indorsers.    The  form  of  replication 
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184^.        is  inapplicable  to  such  a  plea.     The  breach  alleged  is  the 
jl^^^^    non-payment  of  the  bill  when  it  became  due ;   the  plea 
V*  does  not  shew  an  excuse  for  the  breach  of  promise,  but  sets 

up  matter  of  discharge.  It  is  true  that  the  right  of  action 
is  assignable,  but  that  does  not  alter  the  breach,  which  is 
complete  when  the  acceptor  fails  to  pay  the  bill.  The  plea 
admits  the  breach,  but  shews  that  it  is  satisfied  by  some- 
thing which  subsequently  occurred.  Where  to  an  action 
by  indorsee  against  acceptor  of  a  bill,  the  defence  set  up 
was,  that  a  third  party  was  the  indorsee  and  holder  of  the 
bill,  the  Court  held  that  de  injuria  was  not  a  proper 
replication,  on  the  ground  that  the  plea  was  in  substance 
a  denial  of  the  breach  alleged  in  the  declaration.  Schild 
V.  KUpin  (a).  [^Aldersorty  B. — That  case  isdiflTerent:  here, 
the  declaration  states  that  the  plaintiff  claims  as  indorsee 
of  Fogo  and  George ;  the  plea  admits  him  to  be  indorsee, 
but  under  such  circumstances  that  the  defendant  is  excused 
from  payment]  The  breach  alleged  is  the  non-payment 
of  the  bill  at  the  time  it  became  due :  the  &ct  of  the  bill 
having  been  afterwards  indorsed,  cannot  alter  the  nature 
of  the  contract.  [Parkcy  B. — The  breach  is,  that  the 
defendant  did  not  pay  the  plaintiff:  the  plea  in  truth  says, 
*^  I  admit  I  never  did  pay  the  plaintiff,  because  he  was  the 
holder  of  the  bill  under  such  circumstances  that  he  was 
not  gQ titled  to  be  paid:"  it  is  like  the  case  of  Isaac 


V. 

Crago. 
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to  the  damages  as  well  as  to  the  debt  In  FraneU  y.  1842. 
CryweU{a)9  the  defendant  pleaded  payment  in  satisfaction  mJ^^^^ 
of  the  promises  in  the  declaration  mentioned;  to  which  the 
plaintiff  replied,  that  before  exhibiting  the  bill,  he  had 
sued  out  a  latitat,  and  that  the  defendant  did  not  before 
that  writ  was  sued  out,  pay  the  plainti£^  &c. :  on  demurrer 
to  the  replication,  it  was  held  that  the  plea  was  bad,  because 
it  did  not  allege  the  payment  to  have  been  in  dischaige  of 
the  costs  and  damages  accrued  by  reason  of  the  non- 
performance of  the  promises.  [Parke,  B. — Here  it  is  as 
if  the  objection  arose  on  general  demurrer,  and  the  alle- 
gation ''that  the  money  and  horse  were  accepted  in  full 
aatisfiiction  and  dischaige  of  the  amount  of  the  bill,''  must, 
upon  general  demurrer,  be  taken  to  mean  the  bill  and 
damages.  Aldersan,  B. — The  ordinary  meaning  of  the 
word  ^  amount"  is  the  sum  of  principal  and  interest]  It 
is  not  averred  that  the  money  was  paid  by  defendant  in 
aatia&ction  of  the  bill,  but  only  that  Fc^  and  George 
accepted  the  money  and  horse  in  satis&ction.  Crisp  v. 
Griffiths  {b)  shews  that  such  averment  is  insufficient 
[Parke,  B. — ^The  words  in  "  full  satisfaction"  overrule  the 
whole  sentence.]  A  further  objection  is,  that  as  the  price 
of  the  horse  is  not  mentioned  in  the  plea,  it  does  not 
appear  that  the  two  sums  of  money,  and  the  price  of  the 
horse,  equal  the  sum  to  which  the  accord  and  satis&ction 
is  pleaded.  The  authorities  establish  that  a  plea  of  accord 
and  satisfaction  must  shew  that  the  thing  given  in  satis- 
&ction  is  of  equal  value  with  the  debt  ThomcLS  v. 
Heaiham  (c),  Everard  v.  PtUersan  (rf),  Fulmerston  v. 
StetDard{e). 

The  Court  then  called  on 

Martin.     The  plea  is  good  on  general  demurrer.     The 
[vice  of  the  horse  must  be  taken   to  be  the  difference 

(a)  5  B.  &  Aid.  SS6.  {d)  6  Taunt.  625. 

(6)  AnU,  vol.  3,  p.  752,  O.  S.  (e)  Plow.  104,  a. 

(e)  2  B.  &  C.  477. 
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between  7i  2s.  and  16t  12*.  [Parkey  B. — ^It  is  consistent 
with  the  allegations  in  the  plea  that  the  horse  was  sold  for 
SLy  and  that,  together  with  the  7/.  28.,  would  not  amount 
to  the  sum  mentioned  in  the  bill  of  exchange :  the  plea  is 
^  which  sums,  together  with  the  price  and  value  of  a  horse 
which  the  defendant  had  then  sold  to  Fogo  and  George," 
the  sale  then  must  either  have  been  by  contract  or  upon  a 
quantum  meruit.]  Although  it  is  laid  down  that  the  pay- 
ment of  a  smaller  sum  is  no  satisfaction  of  a  greater,  yet 
that  doctrine  is  confined  to  payment  of  money.  A  chattel 
of  the  smallest  value  may  be  taken  in  satisfaction  of  the 
largest  amount,  and  a  bill  of  exchange  is  frequently  sold 
for  a  smaller  sum  than  appears  upon  the  face  of  it 


Parke,  B. — You  had  better  amend,  and  at  the  same 
time  the  plaintifiP's  counsel  should  consider  whether  he 
can  reply  in  that  form.  The  common  replication  de 
injuri&  puts  in  issue  such  matters  only  as  are  material  to 
constitute  the  excuse,  but  this  form  of  replication  puts  all 
matters  in  issue  whether  material  for  that  purpose  or  not 

Alderson,  Gurnet,  and  Rolfe,  B.'s,  concurred. 

Amendment  accordingly. 
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one  Buder.     On  the  day  after  the  bill  became  dne,  the       1842. 
plaintiff  sent  his  son  to  the  defendant  (who  represented    j[^^5^J[]J^ 
himself  to  be  the  holder)  with  directions  to  pay  the  amount      ^  v. 
and  Imng  it  back.     The  son  accordingly  paid  the  amount 
to  the  defendant,  who  refused  to  give  up  the  bill,  but  gave 
a  receipt  for  the  money.     The  plaintiff  again  sent  his  son 
to  the  defendant,  with  directions  to  bring  back  the  bill  or 
the  money,  but  the  son  returned  without  either.     Subse* 
quently,  the  defendant  sent  to  the  plaintiff  the  following 
document: — 

**I  hereby  acknowledge  the  receipt  of  Mr.  Strong,  of 
177.  for  a  bill  drawn  by  Buder,  on  Mr.  Alexander,  which 
I  believe  to  have  been  lost  at  my  house. 

**Im  M.  Goddabd,  Suigeon, 

"June,  16,  1841.  "  St  John's  Wood** 

"Further,  I  undertake  to  bear  Mr.  Alexander  harmless 
for  the  above  amount,  should  the  bill  be  again  presented. 
"June,  16,  1841.  "KM.  G." 

This  document  the  plaintiff  retained,  and  the  learned 
Judge  was,  therefore,  of  opinion  that  the  acceptance  of 
Groddard's  guarantee  was  an  answer  to  the  action,  and 
directed  a  nonsuit 

JervUj  having  obtained  a  rule  nisi  to  set  aside  the  non« 
suit,  on  the  ground  that  the  defence  should  have  been 
specially  pleaded, 

Flatt  and  BuAy  shewed  cause,  atid  argued  that  the 
acceptance  of  Goddard's  guarantee  did  not  operate  by 
way  of  accord  and  satis&ction,  and,  consequently,  that 
it  was  not  requiate  to  plead  that  defence  specially.  They 
cited  Hamard  v.  Robinson  (a),  and  fFiUon  v.  Ray  (b). 

U)  7  B.  &  C.  90.  (6)  10  Adol.  &  K  82. 

VOL.  n. — ^H.  8.  s  n.  p.  c 
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1842.  Jervii^  in  support  of  the  rule,  contended  that  a  right  of 

^J^^j^jjg^  action  having  once  vested  in  the  plaintiff,  any  aubeequent 
matter  which  tended  to  defeat  it  should  have  been  pleaded 
specially.  The  proposed  defence  in  substance  was,  that 
the  plaintiff  agreed  to  forego  his  right  of  action  against 
the  defendant  in  consideration  of  Goddard*s  indemnity. 

Lord  Abinger,  C.  B. — I  think  the  nonsuit  was  wrong. 
At  one  time  the  plaintiff  had  a  right  of  action  against  the 
defendant,  but  afterwards  he  accepts  Goddard's  indemnity. 
That  was  in  the  nature  of  an  accord  and  satisfiurtion  in 
respect  of  his  claim  against  the  defendant,  by  reason  of 
the  latter  not  returning  the  money  or  the  bilL 

Alderson,  B. — I  am  of  the  same  opinion.  The  plain- 
tiff's son  took  the  receipt  without  any  authority;  he  is 
then  sent  back  for  the  money  or  the  bill,  and  the  defendant 
reftises  to  give  him  either.  At  that  time  then  a  right  of  ac- 
tion existed.  The  plaintiff  afterwards  accepts  the  indemnity 
of  Goddard,  by  which  he,  in  effect,  agrees  to  abandon  his 
right  of  action  against  the  defendant  in  consideration  of 
such  indemnity.  That  is  in  the  nature  of  accord  and 
satisfaction,  and  should  have  been  pleaded  specially. 

Rule  absolute. 
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fiictor,  to  receive  and  take  into  his  possession  certain  goods  1842. 
and  chattels,  to  wit,  one  hundred  hogsheads  of  tobacco  of 
the  plaintifis,  and  of  great  value,  &c.,  and  that  while  the 
said  tobacco  was  in  the  custody  and  control  of  the  de- 
fendant, he  so  misconducted  himself,  that  by  reason  of  the 
misconduct  of  the  defendant,  the  siud  tobacco  became  and 
was  wholly  lost  to  the  plaintifls.  The  four  last  counts  were 
similar  to  the  sixth.  The  defendant  pleaded  in  abatement 
to  the  whole  declaration,  that  the  goods  and  chattels  in 
the  declaration  mentioned  were  not  the  property  of  the 
plaintifls  alone,  but  jointly  with  two  other  persons;  the 
plea  concluded  with  the  usual  prayer  of  judgment  of  the 
writ,  and  that  the  same  be  quashed.  To  this  plea  the 
plaintifls  demurred. 

Crampian,  in  support  of  the  demurrer,  was  stopped  by 
the  Court 

Kdfy,  contriL  The  plea  is  undoubtedly  good  as  to  the 
first  five  counts;  and  the  writ  must  be  quashed  so  far  as 
relates  to  the  causes  of  action  contained  in  those  counts. 
Hie  question  then  is,  whether  the  plea  is  good  as  to  the 
five  last  counts?  It  is  submitted,  that  those  are  not  counts 
in  contract,  but  in  tort ;  for  if  otherwise,  they  could  not  be 
joined  with  counts  in  trover.  Assuming  that  these  five 
persons  are  the  joint  owners  of  the  goods,  if  the  three  who 
now  sue  could  recover  in  proportion  to  their  interest  in 
them,  the  defendant  would  be  subject  to  another  action  at 
the  suit  of  the  other  two,  in  respect  of  their  interest  The 
only  mode  by  which  he  could  protect  himself  against  a 
muldplidty  of  suits,  b  by  plea  in  abatement  Sedgtoorth 
V.  Overend(a).  The  counts  not  only  allege  that  the  goods 
were  delivered  by  the  three  plaintifls  for  a  particular  pur- 
pose, but  also  that  they  were  the  property  of  the  three. 
If  then  the  three  persons  bring  an  action  to  recover  the 

(a)  7  T.  R.  279. 
8  2 
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value  of  goods  to  which  th^  five  are  entitled,  can  it  be  said 
that  there  is  no  ground  for  plea  in  abatement  ?  In  what 
mode  could  the  damages  be  assessed  at  the  trial  ?  [Lord 
Abinger^  C.  B.^-The  plaintifis  would  be  entitled  to  recover 
the  whole  value  of  the  goods.  Alderson^  B. — The  plaintifi 
would  be  trustees  for  the  others  jointly  interested  in  the 
goods]*  AddUan  v.  Overend(a)  is  an  authority  to  shew 
that  if  one  of  several  part  owners  of  a  chattel  sue  alone,  the 
defendant  can  only  take  advantage  of  the  objection  by 
plea  in  abatement,  even  though  the  defect  appear  on  the 
declaration.  But  at  all  events  the  Court  will  quash  the 
writ,  so  far  as  respects  that  part  of  the  declaration  to  which 
the  plea  is  applicable.  In  Powell  v.  FuUerton{b),  a  plea  in 
abatement  contained  matter,  which  went  in  part  abatement 
of  the  writ  only,  but  concluded  with  a  prayer  that  the  whole 
writ  abate,  and  the  Court  held  that  the  writ  might  be 
abated  in  part 


CrcmptoHf  contrl^  referred  to  Herties  Vi  Jamie$on{c\ 
where,  on  a  writ  in  debt  for  1066/.,  the  plaintifis  declared  for 
lOOOiL  borrowed  by  defendant  of  the  plaintifis,  and  in  a 
second  count  for  66iL,  for  interest  of  money  lent ;  the  de- 
fendant pleaded  in  abatement  of  the  writ,  that  the  said  sum 
of  money  in  the  writ  mentioned^  and  thereby  supposed  to 
be  borrowed  from  the  okintiff,  was  borrowed  by  defendant 
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not:  pleas  of  this  nature  must  be  construed  strictly^  and 
the  jdea  bemg  bad  as  to  some  of  the  counts,  is  bad  alto- 
gether. In  Powell  y.  FuOertan,  the  plea  professed  to  be 
pleaded  to  part  of  the  declaration  only,  but  the  ooncludmg 
part  jNTByed  judgment  of  the  writ  generally,  and  a  mere 
detect  in  the  {wayer  of  judgment  was  held  not  to  vitiate  the 
whole.  Besides,  that  case  was  in  the  Common  Pleas, 
where,  possibly,  the  proceedingB  might  have  been  by  original, 
and,  consequendy,  the  nature  of  all  the  counts  would  be 
stated  in  the  writ  The  plaintiff  is  entitled  to  judgment  of 
respondeat  ouster  generally. 


1842. 
^ V ' 

PUILLIPI 

and  Others 

V. 

Claggett. 


Aldbbson,  Gubnbt,  and  Rolfb,  B's.,  concurred. 

Judgment  of  respondeat  ouster* 


Burgh  v.  Scuopisld. 

JLN  this  case,  the  goods  of  the  defendant  having  been 
taken  in  execution,  a  thbd  party  set  up  a  daim  to  them, 
upon  which  the  sheriff  applied  by  summons  to  a  Judge 
at  Chambers  for  an  interpleader  rule.  The  case  was 
heard  at  Chambers  and  an  order  made  for  an  issue  to  be 
tried  between  the  claimant  and  the  plaintiff  The  cliumant 
afterwards  abandoned  his  claim,  whereupon  a  rule  was 
obtained,  calling  on  the  claimant  to  shew  cause  why  he 
should  not  pay  the  plaintiff's  costs  of  appearance  upon  th^ 
interpleader  summons. 


Where  an  in. 
terpleader 

I  &  2  Vict. 
c.  45,  hat 
been  heard  by 
a  Jndffeat 
Chamben,  the 
Court  has  no 
jnriadiction  at 
toooets. 


Hi^^  shewed  cause.  The  Court  has  no  power  to  grant 
the  application.  The  second  section  of  the  1  &  2  Vict 
c.  45,  enacts,  "  that  it  shall  be  lawful  for  any  Judge  of  the 
said  Courts  of  Queen's  Bench,  Common  Pleas  or  Exr 
chequer,'  with  respect  to  any  such  process  issued  out  of 


262 


CASES   ON   POINTS  OF   PRACTICE^   EXCH 


1842. 


BVBGH 

V. 
SCHOFIELD. 


any  of  those  Courts,  to  exercise  such  powers  and  authori- 
ties for  the  relief  and  protection  of  the  sheriff  or  other 
officer  as  may,  by  virtue  of  the  said  last  mentioned  act 
(1  &  2  Wm.  4,  c.  68,  s.  6)  be  exercised  by  the  said  several 
Courts  respectively,  and  to  make  such  order  therein  as 
shall  appear  to  be  just,  and  the  costs  of  such  proceeding 
shall  be  in  the  discretion  of  such  Judge."  The  act,  there- 
fore, limits  to  the  Judge,  who  heard  the  summons,  the  power 
to  award  costs. 


Martin,  in  support  of  the  rule.  This  is  a  matter  over 
which  the  Court  has  a  general  jurisdiction,  under  the 
1  &  2  Whl  4,  c  58,  s.  1,  and  it  could  never  have  been  the 
intention  of  the  Legislature  to  deprive  them  of  that  juris- 
diction, or  the  1  &  2  Vict  c.  45  would  have  contmned 
express  words  for  that  purpose.  Under  the  1  &  2  Wm.  4, 
c  58,  the  Court  has  no  jiuisdiction  as  to  costs  of  a  pro- 
ceeding which  has  originated  before  a  Judge,  yet  the 
section  throughout  mentions  "the  Court  or  any  Judge 
thereof." 


Lord  Abinoer,  C.  B. — I  think  the  act  of  Parliament 
has  vested  the  power  as  to  costs  in  the  Judge  before  whom 
the  summons  is  heard.     The  first  act  did  not  contemplate 
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the  authority  to  the  individual  Jud(|;e  before  whom  the         1842. 
summons  was  heard,  as  such  construction  might  lead  to     *"bukg"^ 
great  inconvenience,  but  I  think  that  where  the  proceed- 
ings have  originated  before  a  Judge,  the  case  must  be 
worked  out  by  a  Judge. 

Alderson  and  Gurney,  B.'s,  concurred. 

Rule  discharged. 


Walker  v.  Hatton. 

C/OVEN  ANT.     The  declaration  stated,  that  by  an  in-  in  an  action 

denture,  bearmgdate  the  10th  of  May,  1828,  J.  T.  Cowaid,  ^X^r^l 

C.  Coward,  S.  Henley,  and  E.  T.,  his  wife,  demised  to  the  {j^^,^**"'* 

phuntiff  a  certain  messuage  and  premises,  with  the  appur-  the  former 

tenances  for  the  term  of  twenty-one  years,  from  the  25th  as  special  da- 

day  of  March,  then  last  past,  at  a  yearly  rent,  &c.,  and  that  ^^efending  wi 

the  plwitiff  thereby  covenanted  with  the  lessors,  that  he,  *^?^  bjpought 

...  .    .  against  bim  by 

the  plaintiff,  his  executors,  administrators,  and  assigns,  hu  lessor,  on 
should  and  would,  at  his  and  their  own  costs  and  charges,  ^e^aliapid^ 
once,  in  every  three  years  of  the  term  thereby  granted,  ^*^°*' 
well  and  sufficiently  paint  all  the  outside  wood  and  iron 
work  of  the  said  messuage  and  premises,  twice  in  good  oil 
colour;  and  also  once  in  every  seven  years  of  the  term 
thereby  granted,  well  and  sufficiently  paint  all  the  inside  of 
the  said  messuage  and  premises,  twice  in  good  oil  colour, 
and  also  should  and  would,  fix)m  time  to  time,  and  at  all 
times  during  the  term  thereby  granted,  well  and  sufficiently 
repair,  uphold,  support,  maintain,  pave,  cleanse,  empty, 
amend  and  keep  the  said  messuage  and  premises,  with  the 
appurtenances,  in,  by,  and  with  all,  and  all  manner  of 
needful  and  necessaxy  reparations,  cleansings,  and  amend- 
ments whatsoever,  (casualties  by  fire  always  excepted,) 
when,  where,  and  as  often  as  need  or  occasion  should  be 
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or  require,  and  the  said  messuage  and  premises  being  so 
well  and  sufficiently  repaired,  supported,  maintained,  sus- 
tained, painted,  paved,  cleansed,  repaired,  amended,  and 
kept  as  aforesaid,  should  and  would,  at  the  end  and  ex- 
piration of  the  term  thereby  granted,  or  other  sooner  de- 
termination thereof^  peaceably  and  quietly  leave,  surrender, 
and  yield  up  unto  the  lessors,  together  with  all  erections 
and  improvements  made  and  added  thereon  and  therein, 
and  all  and  singular  other  the  fixtures  and  things  men- 
tioned and  comprised  in  the  schedule  or  inventory  thereof, 
thereunder  written,  in  good  plight  and  condition,  (reason- 
able use  and  wear  thereof,  and  casualties  happening  by  fire 
to  such  fixtures  in 'the  mean  time  only  excepted);  and, 
further,  that  it  should  and  might  be  lawful  for  the  lessors, 
their  heirs,  &c.,  either  alone  or  with  workmen,  at  all  reason- 
able times,  in  the  day  time,  during  the  said  term,  to  enter 
upon  any  part  of  the  said  demised  premises,  to  view,  search, 
and  see  the  state  and  condition  thereof,  and  upon  any  such 
view,  that  he,  the  plaintiff,  his  executors,  &c.,  should  and 
would,  upon  notice  thereof  being  left  at  the  said  demised 
premises  within  three  calendar  months  next  after  any  such 
notice,  well  and  sufficiently  repair,  amend,  and  make  good, 
all  and  every  the  wants  of  reparation,  whereof  any  such 
notice  should  be  given  or  left  as  aforesud,  (damage  hap- 
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pointy  that  he  did  not  repair,  and  that  althou^  the  original        1842. 
leaBoiB  entered  upon  the  premises  to  view  thestate  of  repair,     ^"waulT^ 
and  finding  it  defective,  gave  three  months'  notice  of  the  ^' 

defects,  the  defendant  omitted,  within  that  period,  to  repair 
by  reason  of  which  said  breaches  of  covenant  by  the  de- 
fendant the  plaintiff  afterwards,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on,  &c.,  was  called  upon,  and 
forced  and  obliged  to  pay,  and  did  then  pay  to  the  original 
lessors,  the  sum  of  68/.  for  their  damages,  and  58/.  I2s.  for 
their  costs,  by  them  recovered,  in  an  action  of  covenant 
whidi  they  brought  against  the  plaintiff  on  account  of 
certain  breaches  of  the  covenants  entered  into  by  the 
plaintifBs,  with  the  original  lessors  in  the  said  indenture 
firsdy  mentioned ;  averment,  that  the  said  covenants  in  the 
said  indenture  firstly  mentioned,  and  the  said  covenants  in 
the  said  indenture  lastly  mentioned,  have  a  like  force  and 
efiect,  meaning  and  purport,  and  are,  in  feet,  the  same,  and 
that  the  breaches  of  covenant  for  and  on  account  of  which 
the  original  lessors  recovered  their  damages  and  costs,  were 
the  same,  and  not  other  than  the  breaches  committed  by 
the  defendant,  and  the  plaintiff  was  called  upon,  and  forced 
and  obliged  to  pay,  and  did  pay  5ZL  I4s.  Ad,  for  his  costs, 
by  him  incurred  in  and  about  his  defence  to  the  said  action. 
The  defendant  paid  one  shilling  into  Court,  and  pleaded, 
that  the  plaintiff  had  not  sustained  damage  to  any  greater 
amount,  upon  which  issue  was  joined. 

At  the  trial  before  Grumey,  B.,  at  the  Sittings  in  last 
Easter  Term,  it  was  proved  that  the  original  lessors  in 
April,  1841,  caused  the  premises  to  be  surveyed,  and  more 
than  three  months  before  the  commencement  of  the  action 
against  the  present  plaintiff,  left  upon  the  premises  a  notice 
to  repair  the  dilapidations  mentioned  in  it  The  amount 
of  those  dilapidations  was  estimated  by  the  lessors  at  20021 
Upon  the  commencement  of  the  action  against  the  plaintiff, 
he  caused  the  premises  to  be  surveyed,  and  finding  them 
to  be  dilapidated,  applied  to  the  defendant  to  repair  them, 
and  also  for  instruction  as  to  the  course  which  he  should 


CASES   ON    POINTS   OF    PRACTICE,    EXCll. 

1842.  pursue  with  respect  to  the  defence  of  the  action  brought 
against  him  by  the  original  lessOTS.  The  defendant  denied 
that  he  had  been  served  with  any  notice  to  repair,  and 
refused  pemussion  to  the  plaintiff  to  enter  for  the  purpose 
of  executing  the  repairs,  alleging  that  the  premises  did  not 
require  them.  The  plaintiff  was  desirous  of  suffering  judg- 
ment by  defiuilty  but  as  the  defendant  would  not  consent 
to  that  course,  or  come  to  any  arrangement,  the  plaintiff 
served  him  with  a  notice ;  that  as  he  denied  that  any  notice 
to  repair  had  been  served  by  the  original  lessors,  and  in- 
sisted that  thje  premises  were  not  out  of  repair,  he  should 
traverse  the  breaches  of  covenant  assigned  by  the  original 
lessors,  and  try  the  question,  holding  the  defendant  re- 
sponsible for  the  costs  which  he  might  incur  by  so  doing. 
The  plaintiff  accordingly  tried  the  case,  and  the  result 
was,  that  the  original  lessors  recovered  682.  damages,  and 
SSL  12s.  costs,  and  the  plaintiff's  costs  in  defending  the 
action,  amounted  to  53^  145.  AcL  It  was  objected,  on  behalf 
of  the  defendant,  that  the  plaintiff  could  not  recover  any 
part  of  those  costs,  inasmuch  as  they  were  not  the  necessary 
consequence  of  the  breach  of  covenant  The  learned 
Judge  overruled  the  objection,  and  a  verdict  was  found  for 
the  plaintiff,  for  180Z.  6«.  4d,  leave  being  reserved  to  the 
defendant  to  move  to  reduce  the  damages  to  68^ 
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Watts  {a),  but  Parke,  B.,  in  delivering  judgment  in  the  IM2. 
latter  case,  distinguishes  it  on  the  ground  that  the  covenants 
were  not  ad  idem,  either  in  substance  or  in  terms,  and 
observes  the  dates  are  different,  and  under  the  defendant's 
contnict,  the  amount  oi  damage  is  the  damage  necessarily 
sustained  by  the  breach  of  their  own  covenant ;  viz.,  the 
amount  necessary  to  put  the  premises  in  the  same  state  of 
repair,  in  which  the  defendant  ought  to  have  kept  them,, 
^  We  were  strongly  of  that  opinion  when  this  rule  was  moved, 
bat  upon  the  case  of  Neak  v.  JVyUie,  we  thought  it  ex- 
pedient to  grant  a  rule,  aQd  if  the  circumstances  had  been 
exactly  the  same  as  they  were  in  that  case,  we  should  have 
considered  ourselves  bound  by  it,  although  we  cannot  help 
thinking  that  the  Court,  on  that  occasion,  had  not  exactly 
considered  the  relation  of  the  parties,  and  the  circumstance 
that  the  covenants  were  not,  in  terms,  the  same."  This 
case  is  analogous  to  that  of  a  breach  of  warranty,  where 
the  measure  of  damage  is  the  reasonable  consequence  of 
the  defendant's  breach  of  contract  In  LewU  v.  Peahe  (6), 
the  plaintiff  recovered  as  special  damage  the  costs  of  an 
action  brought  against  him,  by  reason  of  his  having  war- 
ranted a  horse  sold  to  him  with  warranty  by  the  defendant 
[Parke,  B. — That  decision  proceeded  oil  the  ground  that 
the  plaintiff  was  not  aware  that  the  warranty  was  not  com- 
plied with.  In  Wrightap  v.  Chamberlain  {c\  where  the 
plaintiff  had  the  means  of  knowledge,  the  result  was  dif- 
ferent] Here,  the  plaintiff  was  misled  by  the  defendant's 
felse  statement,  that  he  had  not  received  notice  of  the  di- 
lapidated state  of  the  premises.  Besides,  as  the  claim  was 
for  unliquidated  damages,  their  amount  could  not  be  ascer- 
tained unless  the  case  was  submitted  to  a  jury. 

KdJy  and  Grunninff,  in  support  of  the  rule.  Penley  v. 
WatU  is  precisely  in  point  In  Neale  v.  WylUe,  it  did  not 
appear  that  the  plaintiff  knew  that  he  had  no  defence  to 

(a)  7  M.  &  W.  601.  (c)  7  Scott,  598. 

(6)  7TauDt.  153. 


268 


CASES  ON   POINTS  OF   PRACTICE,   EXCH. 


1842. 


the  action.  In  this  case,  the  plaintiff  was  aware  of  that 
fisurt,  and  should  have  suffered  judgment  by  de&ult.  Even 
in  the  case  of  a  covenant  to  indemnify^  a  par^  is  not  jus- 
tified in  pleading  a  plea  which  he  knows  to  be  fidse.  The 
declaration  alleges,  that  the  phdntiff  was  forced  and  obliged, 
and  did  necessarily  pay,  lay  out,  and  expend  a  certain  sum 
of  money,  but  that  allegation  is  not  supported  by  the  &ct 
of  his  having  incurred  costs,  by  reason  of  a  defence  which 
he  might  have  avoided.  Wrighiup  v.  Chamberlain  shews 
that  such  costs  can  be  recovered  only  where  the  par^  be- 
lieves that  he  has  a  good  defence,  and  such  belief  has  been 
induced  by  the  defendant  The  observations  of  Parke,  B., 
as  to  the  difierence  in  the  date  of  the  covenants  is  applicable 
to  this  case.  [Parkef  B. — The  construction  of  a  covenant 
to  repair,  is  regulated  by  the  state  of  repair,  at  the  time  of 
executing  the  lease ;  here,  two  years  and  one  month  elapse 
between  the  two  lease&]  Stanley  v.  Towgood{a),  Mantz  v. 
Oaring  (b),  and  Outteridge  v.  Munyard{c\  shew,  that  co- 
venants to  repair  only  impose  upon  the  tenant  the  duty  of 
keeping  the  premises  in  the  state  in  which  they  were  at 
the  time  of  the  demise,  so  that  here  one  covenant  would 
have  reference  to  the  state  of  repair  in  1828,  and  the 
other  to  the  state  of  repair  in  1830.  This  is  an  attempt  to 
convert  a  covenant  to  repair  into  a  covenant  of  indemni^. 
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between  himself  and  the  original  lessor,  by  the  payment  of       1842. 
that  sum,  or  he  might  have  paid  it  into  Court     If  we  were     ^Walme 
to  hold  that  any  more  damages  were  recoverable,  it  would  »- 

be  difficult  to  fix  the  limit,  and  the  only  safe  rule  is,  to 
confine  the  verdict  to  such  damages  as  were  the  necessary 
result  of  the  act  complained  o^  viz.,  the  want  of  repur.  It 
cannot  be  said  that  the  costs  of  the  plaintiff  and  defendant 
in  the  former  action  were  the  natural  or  necessary  conse- 
quence of  the  want  of  repair.  I  think  the  case  of  NecUe  v. 
WyKe  is  not  law,  and  it  is  better  that  I  should,  at  once, 
express  that  opinion,  than  attempt  to  make  a  distinction 
between  that  case  and  the  present,  since  the  making  dis- 
tincticms  without  any  solid  foundation  only  tends  to  keep 
up  litigation.    I  concur  in  the  decinon  in  Peniey  v.  WatU. 

Pabxb,  B. — ^This  case  is  in  all  four^s  with  that  of  Pefdey 
V.  WaU$i  and  it  seems  to  me  very  difficult  to  support  the 
judgment  in  Neak  v.  WylUe.  Although  the  covenant  in 
the  present  case  is,  in  terms,  the  same  as  that  contained  in 
the  original  lease,  with  the  exception  of  the  stipulaticm  as 
to  painting,  yet,  in  substance,  the  two  covenants  are  dif- 
ferent, the  leases  having  been  granted  at  difierent  periods. 
The  law  is  now  weU  settled  that  a  general  covenant  to 
repair  must  be  construed  with  reference  to  the  state  of  the 
jnremises  at  the  time  the  covenant  began  to  operate,  and 
as  the  one  lease  was  granted  in  the  year  1828,  and  the 
other  in  1830,  it  is  clear  that  the  covenants  would  sub- 
stantively vary  in  their  operation.  These  costs  have  been 
unnecessarily  incurred,  for  if  the  plaintiff  had  paid  the 
amount  of  dilapidation  into  Court  they  might  have  been 
saved. 

GuBNBT,  B. — I  am  of  the  same  opinion. 

BoLFB,  B. — The  Courts  are  bound  to  be  careful  how 
they  assist  parties  who  do  not  stipulate  for  an  indemnity. 
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' V ' 

Walker 

V. 

Hatton. 


Great  embarrassment  would  be  created,  if  we  sought  to 
supply  what  cannot  be  considered  as  falling  within  the 
natural  construction  of  the  language  used  by  them. 

Rule  absolute. 


To  an  action 
for  slander, 
charging  the 
plaintiilf  a 
pawnbroker, 
with  the  dis- 
honourable 
practice  of 
«  duffinff,"  t,  e. 
replenisning 
daSooaffed  ^oods 
and  pledging 
them  wiu 
other  pawn- 
brokers, the 
defendant 
pleaded  that 
the  plaintiff 
did  replenish 
and  do  up 
di?ers  damaged 
goods,  and  aid 
pledge  them 
with  other 
pawnbrokf^rs, 


HiCRINBOTHAM  V.  LeACH. 

Slander.  The  declaration  alleged  that  the  plaintiff 
carried  on  the  trade  and  busuiess  of  a  pawnbroker,  and  that 
defendant,  intending  to  injure  him  in  his  said  trade, 
charged  the  plaintiff  with  committing  the  im&ir  and  dis- 
honourable practice  of  ^^  duffing,'*  that  is,  of  replenishing  or 
doing  up  any  goods,  being  in  his  hands,  in  a  damaged  or 
worn-out  condition,  and  pledging  them  with  other  pawn- 
brokers. 

Plea:  that  the  plaintiff  did  replenish  and  do  up  divers 
goods,  then  being  in  his  hands,  in  a  damaged  and  worn-out 
condition,  and  did  pledge  the  said  goods  with  divers  other 
good  and  worthy  subjects  of  this  realm,  being  pawnbrokers. 

Special  demuiarer,  assigning  for  causes,  that  it  was  not 
stated  in  or  by  the  plea  what  goods  or  what  kind  of  goods, 
bemi?  in  a  danifLged  a>nditiQn^  the  plaintiff  replenished  and 
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the  names  of  the  parties  to  whom  the  plaintiff  has  been 
guilty  of  "  dnflSng,"  are  peculiarly  within  his  own  know- 
ledge. [Parke,  B. — You  might  as  well  say,  that  if  a  libel 
chaxged  a  felony,  and  the  plea  alleged  that  the  plaintiff  had 
committed  certain  felonies,  such  plea  would  be  good,  be- 
cause the  plaintiff  must  know  what  felonies  he  had  com- 
mitted.] In  CamwaUis  v.  Savery  (a),  which  was  an  action 
of  debt  on  bond,  the  condition  was,  that  the  defendant,  an 
agent  of  a  r^ment,  should  pay  all  money  which  he  should 
receive  from  the  paymaster-general,  and  indemnify  the 
plaintiff,  the  defendant  pleaded  general  performance,  and 
that  the  plaintiff  was  not  damnified :  replication,  that  de- 
fimdant  received  from  the  paymaster-general  several  sums 
of  money,  amounting  in  the  whole  to  1,400^,  but  that  tlie 
defendant  had  not  paid  them,  and  it  was  held,  that  the 
breach  was  sufficiently  assigned.  Shum  v.  Farrington  (&), 
Gale  V.  Beed(c),  and  Barton  v.  Webb(d),  are  to  the  same 
efiect. 


1842. 

»— V 

HlCKIN- 

BOTHAM 

V. 

Leach. 


Erie,  in  reply,  was  stopped  by  the  Court 


Parke,  B. — The  practice  is  well  established,  that  in 
cases  of  libel  and  slander,  although  the  charge  contained  in 
the  libellous  matter  is  general,  yet  the  plea  of  justification 
must  state  specific  instances,  T Anson  v.  Stuart,  Newman 
V.  Bailey,  and  Holmes  v.  Catesby,  are  authorities  to  that 
eflect.  I  do  not  mean  to  say,  that  in  some  of  those  cases, 
particularly  in  Holmes  v.  Catesby,  the  averment  was  not 
quite  as  specific  as  it  ought  to  be,  but  it  is  enough  to  say, 
that  this  plea  is  not  su£Sciently  precise.  It  should  have 
stated  the  manner  of  replenishing  and  doing  up  the  goods, 
and  upon  what  occasions,  and  also  the  description  of  goods, 
or,  at  all  events,  have  mentioned  the  names  of  the  pawn- 
brokers with  whom  they  were  pledged.  But  here,  there 
is  merely  a  general  allegation,  that  on  some  occasion,  the 


(a)  3  Burr.  773. 
(Jb)  1  Bos.  &  P.  640. 


(c)  8  East,  so. 
{d)  8  T.  R.  459. 
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phuntiff  pledged  some  goods  with  some  persons.  That  is 
so  general,  that  the  plaintiff  cannot  know  what  is  intended 
to  be  charged.  With  respect  to  those  cases  cited,  of  actions 
for  not  accountmg,  there  is,  in  truth,  in  those  cases,  a  reason 
for  the  exception.  The  breach  is  the  not  accounting  for 
an  aggregate  sum  received,  and  in  order  to  avoid  prolixity 
of  pleading,  the  law  sanctions  a  departure  from  the  ordinary 
course,  and  it  is  enough  to  shew  that  the  aggregate  sum 
has  not  been  paid  over.  That,  however,  does  not  apply  to 
cases  of  defiunation. 


Aldebson,  B. — No  man  can  answer  a  plea  like  this. 
The  object  of  the  plea  is  to  give  the  party,  who  is,  in  truth, 
an  accused  person,  the  means  of  knowing  what  are  the 
matters  alleged  against  him.  It  is  said,  that  he  must  know 
them  already ;  it  is  true,  that  he  knows  his  own  conduct, 
but  he  does  not  know  what  another  means  to  impute  to 
him.  It  is  because  the  acts  charged  against  the  plaintiff 
are  within  the  peculiar  knowledge  of  the  defendant,  that  he 
ought  to  specify  them  in  his  plea. 

GusNET  and  Rolfe,  B.'s,  concurred. 

Judgment  for  the  Plaintiff. 
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judgment  of  the  same  date.     This  latter  writ  was  re*        1842. 


tmmed  by  the  sheriff     "  The  defendant  is  not  found  in     ^"otj^T 

my  bailiwick.*^     The  venue  was  laid  in   the  county  of      «HiBLDe 

Surrey.  Hakrii. 

/^otf  had  obtained  a  rule^  calling  on  the  plaintiff  to  sheW 
caose  why  the  defendant  should  not  be  discharged  out  of 
custody,  on  two  grounds;  first,  on  an  affidavit  that  on  search 
in  the  office,  it  appeared  that  no  original  writ  of  capias  had 
issued  into  Surrey;  and,  secondly,  that  as  more  than  a  year 
had  elapsed  between  the  date  of  the  testatum  capias  and 
its  execution,  the  judgment  should  have  been  revived  by 
scire  facias. 

JiarMtow  shewed  cause  upon  an  affidavit  that  an  original 
writ  of  capias  had  issued  into  Surrey,  tested  the  same  day 
as  the  testatum  capias,  and  returned  non  est  inventus, 
without  any  date.  That  distinguished  the  case  from 
Towers  v.  Newton  {a)y  where  there  was  no  writ  into  the 
original  county.  The  circumstance  of  the  two  writs  bearing 
teste  on  the  same  day  would  not  render  them  invalid.  At 
all  events  the  Court  would,  if  necessary,  allow  the  plaintiff 
to  amend,  by  suing  out  an  original  ca.  sa.,  to  support  the 
testatum,  Neumham  v.  Imw  (b).  As  to  the  second  ob- 
jection, the  case  of  Simpson  v.  Heath  (c)  is  in  point ;  there 
the  Court  held  that  a  defendant  might  be  taken  in  exe- 
cution upon  a  ca.  sa.  sued  out  within  the  year  after  judg- 
ment, though  not  executed  until  after  the  expiration  of 
the  year. 

Piffott,  in  support  of  the  rule.  Wherever  twelve  months 
have  elapsed  from  the  last  act  of  record,  the  presumption  of 
law  is  that  the  debt  is  discharged.     [ParA^,  B.--^No  such 

(a)  Ante,  vol.  9,  p.  576,  O.  S. ;  (c)  Ante,  vol.  7,  p.  832»  O.  S. } 

laB.  319.  5M.&  W.  631. 

(ft)  5  T.  R.  577. 

VOL.   n. — ^N.  S.  T  D.   p.  C. 
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' V ' 

Grssn- 

SHIBLDS 

0. 

Habris. 


presumption  can  arise  {rem  the  &ct  of  the  defendant  not 
having  been  found  by  the  sheriflF.]  The  authorities  cited 
in  Bac.  Abr.  tit.  ^^  Execution^  (H)  shew  that  this  judgment 
should  have  been  revived  by  scire  fisicias.  [Parke^  B. — 
Those  cases  are  only  applicable  where  the  plaintiff  neglects 
to  take  a  step,  not  where  he  issues  his  writ,  and  the  sheriff 
is  unable  to  find  the  defendant].  In  Sir  W.  Waller's 
case  {a\  Manwood^  C.  B.,  says,  '^  I  grant  that  if  one  sued 
forth  a  writ  of  execution,  and  that  he  continued  by  vice- 
comes  non  misit  breve  for  two  or  three  years,  yet  the 
plaintiff  may  proceed  thereon,  and  not  be  put  to  a  scire 
facias,  but  if  such  writ  be  sued  forth  and  not  continued,  but 
discontinued  by  a  year  and  a  day,  he  shall  be  put  to  a  scire 
facias ;  for  it  is  negligence  of  the  plaintiff  in  not  continuing 
it,  which,  within  the  year  and  a  day,  he  might,  without 
order  of  the  Court,  but  afler  the  year,  not  by  any  order  of 
the  Court"  [Lord  Abinger^  C.  B. — That  was  so  formerly, 
when  writs  of  execution  were  returnable  on  a  day  certain, 
but  the  reason  will  not  apply  to  the  new  process].  As  to 
the  other  objection,  it  is  an  established  rule  that  the  exe- 
cution must  be  warranted  by  the  judgment.  Here,  the 
venue  having  been  laid  in  Surrey,  the  plaintiff  was  bound 
to  issue  a  writ,  in  the  first  instance,  into  that  county,  and 
there  could  be  no  testatum  writ  into  another  until  the  first 
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it,  the  ground  was,  that  no  irregularity  would  appear  upon 
the  rolL  [Lord  Abinger,  C.  B. — Both  writs  appear  to  be 
returned  on  the  same  day,  non  constat,  but  the  original  writ 
was  returned  before  the  testatum  issued].  Towers  v.  Netotan 
is  an  authority  in  point. 

Lord  Abingeb,  C.  B. — Under  the  old  practice,  if  the 
par^  produced  an  original  ca.  sa.,  with  the  sheriff's  return, 
that  was  sufficient  to  warrant  the  testatum.  In  this  case, 
the  writs  may  be  regularly  entered  on  the  roll,  and  if  there 
are  materials  to  make  the  roll  up,  that  is  enough.  The 
production  of  the  writs  with  the  sheriff^s  return  thereon,  is 
an  authority  for  the  officer  to  make  up  the  roll. 

Parke,  B. — We  ought  to  assimilate  the  new  practice  to 
the  old,  so  &r  as  we  can,  and  not  interpose  difficulties  to 
invalidate  writs  of  this  nature.  Here  we  have  an  original 
writ  of  capias  issued  into  the  proper  county,  bearing  date 
the  same  day  with  the  judgment  and  testatum  writ,  and  re- 
turned generally,  non  est  inventus,  we  may,  therefore,  pre- 
sume that  writ  to  have  been  issued  and  returned  on  the 
same  day.  The  plaintiff  has,  therefore,  materials  for  making 
up  the  roll,  viz.,  by  a  writ  of  ca.  sa.  issued  into  Surrey,  and 
returned  the  same  day,  non  est  inventus,  whereupon,  on  the 
same  day,  the  Court  award  a  testatum  ca.  sa.  In  Towers 
V.  Newton  that  could  not  be  done,  because  there,  the  tes- 
tatum bore  date  on  an  earlier  day  than  the  original  writ, 
upon  which  it  professed  to  be  founded.  With  regard  to 
the  other  point,  I  have  referred  to  my  note  of  the  case  of 
Simpson  v.  Heath,  and  find  that  the  point  was  there  ex- 
pressly decided.  The  reports  of  that  case  are  incorrect  in 
the  date  of  the  arrest;  it  should  be  1839  not  1838.  There, 
the  Court  decided  that  a  writ  of  ca.  sa.,  unlike  those  writs, 
the  duration  of  which  is  limited  by  the  Legislature,  runs 
until  it  is  executed.  If,  indeed,  the  plaintiff  has  neglected 
to  take  any  step  until  more  than  twelve  months  after  the 

T  2 


1842. 


Harrts. 
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judgment,  the  case  is  different,  but  if  he  sues  out  a  writ,  it 
runs  until  it  is  executed. 


RoLFE,  B.,  concurred. 


(a)  See  TTumas  v.  Harris,  ante, 
vol.  1,  p.  793,  N.  S. ;  Mortimer  v. 
Viggott,  ante,  vol.  2,  p.  615,  O.  S. ; 


Rule  discharged  (a). 

Goodtitle  d.  Murrell  v.  Badtitle, 
ante,  vol.  9,  p.  IOO9.  O.  S.; 
Hiscocks  v.  Kemp,  3  A.  &  E.  676. 


ThepUuntiff 
has  the  option, 
Tsubject  to  the 
discretion  of 
the  Court,)  of 
determining 
whether  the 
issues  in  Imw  or 
in  fact  shall  be 
first  decided. 


Crucknell  V.  Trueman  and  Another. 

JbjRLJE  moved  for  a  nile  to  shew  cause  why  a  demurrer 
to  a  plea,  going  to  the  whole  cause  of  action,  and  set  down 
for  argument  by  the  defendants,  should  not  be  struck  out 
of  the  paper,  and  why  the  defendants  should  not  be  re- 
strained from  haying  it  argued  until  after  the  trial  of  the 
issues  in  fact.  He  referred  to  2  fVms.  Sound.  300,  n.  3, 
and  Bird  v.  Higginson  (a),  as  authorities  to  shew  that  the 
plaintiff  had  the  option  of  trying  the  issues  in  fact  first 


W.  H.  Watson  and  Peacock  shewed  cause,  and  argued, 
that  the  authorities  cited  only  established  that  the  plaintiff 
might  try  the  issues  in  fact  first,  if  the  defendant  did  not  set 
down  the  demurrer  for  argument  They  referred  to  14 
Keir.  Gen.,  H.  T.,  4  Wm.  4. 
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laBues  in  ftct,  but  in  this  case^  as  the  venue  is  in  London^        1842. 
the  proceedings  may  well  go  on  together.  cli^^I^I^ 

r. 

Tausicam 

Aldebson,  B. — One  reason  for  arguing  the  demurrer   and  Another, 
first,  isy  that  after  verdict,  an  amendment  cannot  be  made 
on  aiguing  the  demurrer.    The  case  of  Mortimer  v.  AVCaU 
Ian  (a)  went  to  a  Court  of  error,  simply  because  the  demurrer 
was  argued  after  verdict. 

Rule  accordingly  (b). 

It  was  ultimately  arranged  that  the  defendants,  if  judg- 
ment were  given  for  them  on  the  demurrer,  and  the  plain- 
tiff would  undertake  not  to  bring  a  writ  of  error,  would 
withdraw  their  other  pleas,  and  pay  the  costs  of  the  issues 
raised  thereon. 

(a)  7  M.  &  W.  20,  9  id.  636. 

{b)  See  Milttm  v.  Griffiths,  ante,  vol.  1,  p.  769,  N.  S. 


HORLOCK  V.  LeDIARD. 

JL  HIS  was  an  action  of  trespass  quare  clausum  ft'egit.  The  Court 

wfll  not  order 
the  delivcr3r  of 

IL  V.  Richards  moved  for  a  rule,  calling  on  the  plaintiff  perticultn  in 

,  en  action  of 

to  shew  cause  why  he  should  not  deliver  to  the  defendant  trespass,  upon 
particulars  of  the  trespasses  complained  of,  and  the  par-  nienToTthe***' 
ticular  parts  and  places  in  which  they  were  alleged  to  have  J*^^^*^*^ 
been  committed.    The  affidavit  in  support  of  the  application  know  the 
in  substance,  stated,  that  the  defendant  had  read  a  copy  of  &t«a)^  to  he 
the  declaration,  and  that  from  the  general  and  vague  form  JJjJI^gJIJijtl 
thereof,  he  was  unable  to  ascertain  the  grievances  which  grouni  for  the 
the  plaintiff  intended  to  rely  on ;  that  unless  the  plaintiff  most  be  shewn, 
described  the  same  by  metes  and  bounds,  and  the  times, 
when  committed,  it  would  be  impossible  to  plead  to  the 
action. 

Parke,  B. — We  always  require  some  special  groupds  for 
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^^ V ' 

HOELOCK 

V. 

Leoia&d. 


an  application  of  this  kind^  otherwise  in  every  case  of  tres- 
passy  it  would  be  a  step  in  the  cause,  to  apply  for  particulars 
on  the  affidavit  of  the  defendant,  who  would  never  know 
what  the  grievances  complained  of  were.  There  ought  to 
be  some  special  statement  of  the  property,  and  the  Court 
should  see  some  reasons  for  granting  a  rule  requiring  the 
delivery  of  particulars. 

Rule  refused. 


An  application 
for  time  to 
reply,  is  a 
waiver  of  ob» 
jection  to  a 
plea  on  the 
ground  that  is 
not  issuable. 


Tbott  v.  Smith,  Executor. 

I  HIS  was  an  action  against  an  executor,  on  a  covenant 
contained  in  a  mortgage  deed,  by  which  the  testator  cove- 
nanted to  pay  a  certain  sum  of  money  to  the  plaintiff,  as  a 
trustee  for  one  J.  W. ;  the  breach  alleged  was  the  non-pay- 
ment to  the  plaintiff  or  J.  W.  The  defendant,  who  was 
under  terms  of  pleading  issuably,  pleaded  first,  non  est 
factum  ;  and,  secondly,  a  plea  of  the  plaintiff's  bankruptcy 
before  the  commencement  of  the  suit.  The  plaintiff  ob- 
tained time  to  reply,  and  afterwards  signed  judgment  as 
for  want  of  a  plea.  A  rule  nisi  having  been  obtained  to  set 
aside  the  judgment  for  irregularity. 


O^h  shewed  cause.     The  plea  is  not  i^uable,  tnasmuch 
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done  so,  and  can  it  be  said  that  he  has  that  power  at  any 
time  before  trial  ?  If  so,  he  might  sign  judgment,  even  after 
he  has  replied,  and  issue  is  joined. 

Parkb,  B. — If  the  plaintiff  had  replied  to  this  plea,  he 
certainly  could  not  afterwards  have  signed  judgment,  then 
does  he  not,  by  applying  for  time,  admit  that  there  is  some- 
thing to  reply  to.  Can  he  then  say,  that  the  plea  ought 
not  to  be  upon  the  file  at  all,  by  reason  of  the  non-compli- 
ance with  the  Judge's  order. 

Aldebson  and  Rolfe,  B.'s  concurred. 

Rule  absolute. 


Carr  v.  Adams. 

Assumpsit  for  work  and  labour,  and  for  money  due.  In  an  action 

on  an  account  stated.      The  defendant  pleaded  non-as-  i^^^^'^aper- 

sumpsit,  together  with  other  pleas,  which  are  immaterial.  !°"^™P|*^^®^^ 

At  the  trial  before  the  under  sheriff  of  Middlesex,  the  to  assist  him, 

plaintiff,  in  support  of  his  case,  called  one  Cockling,  who  terms  that  the 

upon  the  voire  dire  stated  that  he  was  employed  by  the  j^'^w  a  cer^ 

plaintiff  to  assist  him  in  doimr  the  work  in  question  upon  tun  proportion 
'^  -e>  ^  ^  r        of  the  amount 

the  terms,  that  "when  the  plaintiff  earned  li,  he  was  to  earned, whc- 
havc  8*.  and  the  plaintiff  12^.,  that  he  expected  to  be  paid  tiff  was*pai"or 
whether  the  plaintiff  was  paid  or  not,  and  that  he  only  ^V^^tent 
looked  to  him  for  payment,  and  had  nothing  to  do  with  '^*?«^^'JJ'  *.•>« 
the  defendant."     The  witness  was  thereupon  objected  to  dorsement  of 
on  the  part  of  the  defendant,  when  the  plaintiff  proposed  the  rmlrd." 
that  his  name  should  be  indorsed  on  the  record.     The 
under  sheriff  was  of  opinion  that  such  indorsement  would 
not  render  him  competent,  and  nonsuited  the  plaintiff. 

C.  C.  Janes  had  obtained  a  rule  nisi  to  set  aside  the 
nonsuit,  agiunst  which 


280 


CASES   ON   POINTS   OF    PRACTICE^    EXCU. 


1842. 

— V 

Carr 

9. 

Adams. 


O'MaOey  shewed  cause.  The  3  &  4  Wm.  4,  c.  42, 
ss.  26,  27,  applies  only  to  cases  in  which  the  witness  is 
objected  to  on  the  ground  that  the  verdict  or  judgment 
would  be  evidence  for  or  against  him.  But  in  this  case 
the  witness  has  an  interest  in  the  result  of  the  suit  wholly 
independent  of  the  record.  He  would,  in  fact,  be  a  part- 
ner with  the  plaintiff  in  the  amount  recovered,  which  would 
be  capable  of  proof  without  the  production  of  the  record. 
His  evidence  would  tend  to  increase  the  fund  out  of  which 
he  was  to  be  paid,  and  the  greater  the  amount  which  the 
plaintiff  might  recover,  so  much  the  more  would  be  the 
witnesses'  chance  of  receiving  payment  of  his  claim. 
[Atdersouy  B. — Can  it  be  argued  that  every  creditor  is  to 
be  rejected  on  such  a  ground.  The  law  does  not  presume 
that  a  debtor  has  not  assets  to  discharge  his  debts.  In 
PaullY.  Brown  {a)y  it  was  ruled  that  a  creditor  of  a  plaintiff 
is  a  competent  witness  for  him.]  This  case  resembles  that 
of  a  copyholder,  who  is  incompetent  to  prove  that  a  piece 
of  waste  land  is  parcel  of  a  manor. 


C.  C  JoneSy  in  support  of  the  rule,  was  stopped  by  the 
Court 


Lord  Abinoer,  C.  B. — The  witness  says,  "  I  am  entitled 
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get  rid  of  the  verdict  as  evidence,  which  you  do  by  the        1842, 
donement,  you  get  rid  of  the  objectic 

Gurnet  and  Rolfe,  B/s,  concurred, 


indorsement,  you  get  rid  of  the  objection.  ^'"T^'^      ' 

V. 

Adams. 


Rule  absolute. 


Williams,  Executor  of  H.  R.  Williams,  v.  Griffith. 

J.  HIS  was  an  action  by  an  executor  for  business  done  by  In|^n ^^^q^^ ^ 
his  testator  as  an  attorney.     The  testator  had  brought  an  ^*j^^^^** 
action  against  the  defendant  on  the  same  bill  of  costs  which  cntor,  the 
vras  delivered  pursuant  to  the  statute,   and   referred  for  power  to  refer 
taxation  by  a  Judge's  order.    Pending  the  taxation  he  died,  taxation,*^' 
and  the  suit  having,  in  consequence,  abated,  the  present  t^^pugb  i^^n- 
action  has  commenced.  items. 

Jervis  had  obtained  a  rule,  calling  on  the  plaintiff  to  shew 
cause  why  the  bill  should  not  be  referred  to  the  Master  for 
taxation,  without  the  usual  undertaking,  and  without  pre- 
judice to  the  defence  to  the  action. 

/?.  V,  Richards  and  WeUby  shewed  cause.  The  Court 
has  no  power  to  refer  a  bill  for  taxation,  except  in  cases  in 
which  it  can  compel  its  delivery.  The  two  branches  of  the 
2  Geo.  2,  c.  23,  s.  23,  are  in  this  respect  correlative.  But 
the  executor  of  an  attorney  need  not  deliver  a  bill  because 
he  cannot  sign  it  as  required  by  the  statute.  It  was  indeed 
held,  in  Penson  v.  Johnson  (a),  that  where  an  executor  did 
deliver  a  bill,  or  where  it  had  been  delivered  by  the  tes- 
tator in  his  lifetime,  it  might  be  referred  for  taxation,  but 
that  case  must  be  considered  as  overruled  by  Doe  d.  Sabin 
V.  Sabin  {p\  which  expressly  decided  that  an  attorney's 

(a)  4  Taunt.  724.  (6)  Ante,  vol.  %,  p.  468,  O.  S. 
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1842.        bill,  delivered  by  his  executor  before  action  brought,  is  not 
^jJ^JJ]^^^^     taxable.     In  WiUiams  v.  Griffith  (a),  this  Court  decided, 

^    •'•  that  after  action  brought  on  an  attorney's  bill,  containing 

GEnrrn-u.  ,,    .  ,^  .„      ^     .\.  .  ., 

any  taxable  item,  the  Court  will  refer  it  for  taxation,  with- 
out the  usual  undertaking ;  but  that  is  merely  in  the  exer- 
cise of  their  jurisdiction  over  their  officer. 

Jervis,  in  support  of  the  rule.  The  case  of  WilUams  v. 
Griffith  goes  to  this  extent,  that  if  the  bill  contains  any 
taxable  item,  the  Court  has  a  power,  after  action  brought, 
to  refer  it  for  taxation.  The  Court  having  cognizance  of 
the  cause,  will,  in  the  exercise  of  its  equitable  jurisdiction, 
refer  the  subject-matter  to  the  proper  tribunal.  In  Doe  d. 
Sabin  v.  Sabiriy  no  action  was  brought  on  the  bill. 

Lord  Abingeb,  C.  B. — The  rule  must  be  discharged. 
We  are  called  upon  to  carry  the  principle  a  step  ftirther,  by 
subjecting  a  party  who  is  not  an  attorney  to  the  summary 
jurisdiction  of  the  Court  It  would  be  advisable  that  par- 
ties should  consent  to  refer  the  bill  to  taxation,  and  I 
cannot  think  that  they  would  have  a  better  chance  with  a 
jury  than  with  the  Master. 

Aldebson,  B. — To  give   the   Court  jurisdiction,   two 
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1842. 

ToRK,  Assignee  of  Moody,  an  Insolvent  Debtor  v.  Brown. 

Trover.     The  declaration  alleged  that  the  plamtiff,  The  recital  in 
as  assignee  of  W.  Moody,  an  insolvent  debtor,  after  he  jadicatioo, 
became  such  assignee,  was  possessed  of  certain  hay,  which  ^*^/no^ 
the  defendant  converted  to  his  o¥ni  use.     Pleas ;  first,  not  of  the  vesting 

order  u  e¥i- 

goilty;  secondly,  that  the  plaintiff  was  not  possessed  as  denceofiti 
such  assignee  modo  et  fonn&.  ilie  ^^^  ^f  ^ 

At  the  trial  at  the  last  assizes  for  the  county  of  Somerset,  ^JJS*^^ 
it  appeared  the  hay  in  question  had  been  the  property  of  that  period. 
Moody,  who  alleged  that  he  had  sold  it  to  his  son,  under  the  recital  of 
whom  the  defendant  claimed,  and  carried  it  away  on  the  ord^^^ 
7th  of  September,  1841.     In  order  to  prove  the  plaintiff's  JgP°^^°*  ®^ 
title  as  assignee  at  the  time  of  the  conversion,  the  following  assignee,  b  not 
documents,  under  the  seal  of  the  Insolvent  Court,  were  date^ofsuch 
put  in :—  *^«'^- 

**  Pursuant  to  the  act  for  the  relief  of  Insolvent  Debtors 
in  England,  at  a  Court  held  by  H.  R.  Reynolds,  Esq.,  her 
Majesty's  chief  commissioner  for  the  relief  of  insolvent 
debtors  at  Wells,  in  the  county  of  Somerset,  on  the  24th 
day  of  November,  1841,  in  the  matter  of  W.  Moody,  a 
prisoner  in  the  gaol  of  Ilchester,  in  the  said  county.  Upon 
hearing  the  matters  of  the  schedule  of  the  said  prisoner, 
and  upon  examination  made  into  the  same,  and  upon  the 
said  prisoner's  swearing  to  the  truth  of  the  same,  and  exe- 
cuting a  warrant  of  attorney  pursuant  to  the  said  act; 
forasmuch  as  it  appears  to  the  said  commissioner  that  the 
said  prisoner  has  fi*audulently,  with  intent  of  diminishing 
the  sum  to  be  divided  among  his  creditors,  concealed  part 
of  his  property,  it  is  adjudged  and  ordered  that  the  said 
prisoner  shall  be  discharged  from  custody,  and  entitled  to 
the  benefit  of  the  said  act,  as  to  the  several  debts  and  sums 
of  money  due  on  the  24th  of  August,  1841,  being  the  time 
of  making  the  order  vesting  the  estate  and  effects  of  the 
said  prisoner,  pursuant  to  the  statute  in  that  behalf  fix>m 
the  said  prisoner  to  the  several  persons  named  in  the  said 
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*— V — 
York 

9. 

Bbown. 


schedule  as  creditors,  or  claiming  to  be  creditors  for  the 
same  respectively,  or  for  which  such  persons  gave  credit  to 
the  said  prisoner  before  the  said  time  of  making  such 
vesting  order,  and  which  were  not  then  payable,  and  as  to 
the  claims  of  all  other  persons  not  now  known  to  the  said 
prisoner,  who  may  be  indorsees  or  holders  of  any  negotiable 
security  set  forth  in  the  said  schedule  so  sworn  to  as  afore- 
said, so  soon  as  the  said  prisoner  shall  have  been  in  custody 
at  the  suit  of  one  or  more  of  the  persons  above  mentioned, 
for  the  period  of  twelve  calendar  months,  to  be  computed 
from  the  said  time  of  making  such  vesting  order  as 
aforesaid. 

(Signed)  "H.  R.  Reynolds, 

"  Chief  Commissioner." 


The  following  certificate  was  indorsed  on   the  above 
document : 

«26th  March,  1842. 
"  I  do  hereby  certify  that  this  is  a  true  copy  of  the  order 
of  adjudication  made  in  the  matter  of  William  Moody. 

"  Edward  Ingpen." 
"  Deputy  to  John  Massey,  chief  clerk  of  the  Court 
for  relief  of  Insolvent  Debtors,  in  whose  custody 
the  same  now  is." 
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the  said  William  Moody,  for  the  purpose  of  the  statute. 
By  the  Court. 

'*  Entered  of  record,  acceptance  being  signified. 
(Signed)  "  S.  Sturois, 

"  Provisional  Assignee." 

This  latter  document  was  on  parchment,  but  had  no 
certificate  indorsed  on  it  The  defendant  objected  that 
the  second  document  was  not  evidence  of  the  appointment 
of  the  plaintifi^  as  assignee ;  and  further,  if  it  were,  there 
was  no  evidence  upon  the  second  issue  to  shew  the  property 
to  have  belonged  to  him  at  the  time  of  the  conversion,  as 
the  recitals  in  these  documents  were  not  evidence  of  the 
date  of  the  vesting  order,  and  the  conversion,  at  all  events, 
took  place  before  his  appointment  as  assignee.  The  learned 
Judge  overruled  the  objections,  but  reserved  leave  to  the 
defendant  to  move  to  enter  a  nonsuit  A  rule  nisi  having 
been  obtained  for  that  purpose. 

Erie  and  BiM  shewed  cause.  The  documents  in  ques- 
tion are  evidence,  not  only  of  the  plaintiff's  appointment 
as  assignee,  but  also  of  the  time  of  such  appointment 
Although  the  46th  section  of  the  1  &  2  Vict  c.  110,  makes 
copies  of  these  appointments,  certified  in  a  particular 
manner,  evidence,  it  does  not  preclude  the  production  of 
the  original  instrument  The  only  objection  is,  that  it  does 
not  come  within  the  105th  section,  which  directs  that  the 
oflBcer  of  the  Court  shall,  on  the  request  of  the  prisoner  or 
creditor,  provide  him  with  copies  of  the  petition,  vesting 
cmler,  schedule,  order  of  adjudication,  or  any  other  order 
or  proceedings,  and  enacts,  that  a  copy  thereof,  purporting 
to  be  signed  by  the  officer  or  his  deputy,  certifying  the 
same  to  be  a  true  copy,  and  purporting  to  be  sealed  with 
the  seal  of  the  Court,  shall  be  admitted  as  sufficient  evi- 
dence of  the  same,  vrithout  any  other  proof.  The  45th 
section  enables  the  Court  at  any  time  after  the  making  of 
the  vesting  order,  to  appoint  a  proper  person  as  assignee. 
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and  provides,  that  when  such  assignee  shall  have  signified 
to  the  Court  his  acceptance  of  the  appointment,  the  estate, 
effects,  rights,  and  powers  of  the  prisoner  vested  in  the 
provisional  assignee,  shall  immediately  vest  in  the  said 
assignee.  Under  that  section,  therefore,  the  creditor's 
assignee  acquires  all  the  rights  of  the  provisional  assignee 
from  the  time  at  which  the  latter  acquired  them,  namely, 
from  the  date  of  the  vesting  order.  The  appointment  has 
a  retrospective  effect  similar  to  the  assignment  under  the 
old  law.  Hepper  v.  Marshal  {a),  JVilles  v.  Elliott  (b).  That 
being  so,  the  appointment  is  evidence  of  the  date  of  the 
vesting  order.  [^Alderson^  B. — It  is  not  an  essential  part  of 
the  appointment  of  the  creditor's  assignee  that  he  should 
take  from  the  date  of  the  vesting  order.]  If  that  were  so, 
the  same  observation  cannot  apply  to  the  recital  in  the 
adjudication,  for  the  75th  section  expressly  directs  that  the 
Court  is  to  adjudge  the  insolvent  to  be  discharged  from 
custody  as  to  the  several  debts  due  or  claimed  to  be  due 
at  the  time  of  making  the  vesting  order;  and  by  the  76th 
and  77th  sections,  if  imprisonment  be  awarded,  it  must  be 
computed  from  the  same  time.  The  schedule  has  always 
been  read  as  evidence  of  the  dates  contained  in  it 
[Aldersofiy  B. — The  time  of  filing  the  petition  is  an 
essential  part  of  the  adjudication,  that  document,  therefore. 
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evidence  of  the  title  of  the  assignee,  for  by  the  45th  section  1842. 
it  should  have  been  entered  of  record.  Beside,  there  was  yoric 
not  upon  it  an  acceptance  by  the  plaintiff,  as  also  required  ^' 

by  that  section.     The  recital  in  it  virould  not  be  evidence 
of  the  date  of  the  vesting  order. 

Lord  Abinosb,  C.  B. — There  was  evidence  of  a  con- 
vcmon  after  the  24th  of  August,  from  which  period  all  the 
right  and  interest  of  the  insolvent  vested  in  the  plaintiff. 
The  Court  is  empowered  to  adjudge  that  the  prisoner  shall 
be  dischaiged  from  all  debts  due  at  the  time  of  making  the 
vesting  order,  therefore  the  date  of  the  vesting  order  must 
necessarily  form  an  essential  part  of  the  adjudication.  The 
adjudication  is  then  good  proof  of  it.  I  agree  that  the 
copy  of  the  appointment  is  not  evidence  of  the  vesting 
order. 

Aldebson,  B. — The  moment  you  shew  by  the  ad- 
judication, the  date  of  the  vesting  order,  and  the  time 
of  filing  the  petition,  the  admission  on  the  record  that  the 
plaintiff  is  assignee,  decides  the  matter,  because  the  as- 
signee takes  all  the  personal  property  of  the  insolvent  fcom 
the  time  of  filing  the  petition,  or  at  all  events  from  the 
date  of  the  vesting  order. 

GuKNEY  and  Rolfe,  B.'s,  concurred. 

Rule  discharged. 


Rawdon  and  Another,  Assignees  of  Woodhouse, 
a  Bankrupt,  v.  Went  worth,  Esq.  and  Sykes. 
JL  rover  by  the  assignees  of  a  bankrupt     The  de-  To  trover  by 
fendaots  pleaded,  fourthly,  a  plea  setting  forth  a  judgment  abSuSptT*^^ 

affamst  toe 
shertil^  the  Utter  pleaded  a  jadgment  recovered,  and  execation  levied  by  seizare  prior  to  the  fiat, 
and  withoat  notice  of  any  act  of  bankruptcy.  The  plaintift  replied,  that  the  jadpnent  and 
execution  were  founded  on  a  warrant  of  attorney  given  br  the  bankrupt  by  way  of  fraudulent 
preference  The  rejoinder  travened  the  fraudulent  preference,  and  issue  was  found  for  the 
defrrndaats :  Hddf  that  the  plaintift  were  entitled  to  iudgment,  noo  obstante  veredicto,  the 
record  shewing  the  case  to  come  within  sect.  108  of  6  Geo.  4,  c.  16. 
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^ y ' 

Rawdon 
and  Another 

Wbntworth 

and 

Sykeb. 


recovered  on  the  10th  March,  1841,  in  this  Court,  against 
the  bankrupt,  by  the  defendant  Sykes,  in  an  action  of  debt, 
a  fieri  facias  thereon,  directed  to  the  sheriff  of  Yorkshire, 
indorsed  to  levy  ISIL  for  debt,  &c,  and  the  delivery  thereof 
to  the  defendant  Wentworth,  as  sheriff  of  Yorkshire,  by 
virtue  of  which  said  writ  the  defendant  Wentworth,  so 
being  such  sheriff,  and  the  other  defendant  Sykes,  as  his 
servant,  and  by  his  command,  afterwards  and  before 
the  date  and  issuing  of  the  fiat  in  bankruptcy,  against 
the  said  Woodhouse,  bona  fide,  to  wit,  on  the  29th 
March,  1841,  seized  the  said  goods  and  chattels  in  the 
declaration  mentioned,  they  then  being  the  goods  and 
chattels  of  the  said  bankrupt;  and,  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  the  said  defendant^ 
the  sheriff,  as  such,  and  the  said  other  defendant,  as  his 
servant,  and  by  his  command,  duly  sold  the  said  goods  and 
chattels,  towards  satisfaction  of  the  said  debt  and  damages : 
that  the  defendant  Sykes,  being  the  person  at  whose  suit, 
and  on  whose  account  the  said  execution  issued,  had  not, 
at  the  time  of  the  executing  and  levying  such  execution 
as  aforesaid,  notice  of  any  prior  act  of  bankruptcy  by  the 
said  bankrupt  committed  :  that  the  said  Woodhouse,  before 
the  said  seizure  and  sale,  had  deUvered  the  said  goods  and 
chattels  to  the  plaintifis,  and  although  they  were  possessed 
thereof,  at  the  time  of  the  said  seizure,  no  property  therein 
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iiKHiey  borrowed)  at  the  suit  of  the  said  Sykes,  and  th^re-       1843. 
apoQ  to  confess  the  same  action,  or  else  to  suffer  a  judgment      r^wdom 
by  nil  dicit,  or  otherwise,  to  pass  against  the  said  Wood-    •nd  Another 
house  in  the  same  action,   to   be   forthwith   entered  up   Wentwortb 
against  him  of  record  in  the  said  Court,  before  the  Barons       8yke8% 
of  her  Mi^esty's  said  Exchequer;  that  the  said  judgment 
in  the  said  plea  mentioned,  and  therein  alleged  to  hav^ 
been  recovered  by  the  said  Sykes  against  the  sidd  Wood-" 
house,  was  had  and  obtained  on  the  said  warrant  of  at- 
torney, and  that  the  said  warrant  of  attoihaey,  just  before 
the  recovering  of  the  said  judgment,  to  wit,  on,  &c.,  was 
given  by  the  said  Woodhouse  to  the  said  Sykes,  by  way  of 
a  firandulent  preference  of  the  said  Sykes.     Verification. 

Rejoinder,  that  the  said  warrant  of  attorney  in  the  repli-^ 
cation  mentioned  was  not  given  by  Woodhouse  to  Sykes^ 
by  way  of  a  fraudulent  preference  of  the  said  Sykes,  modo 
et  formfi. 

At  the  trial,  before  Wightman^  J.,  at  the  Summer  As- 
sizes, for  Yorkshire,  1841,  a  verdict  was  found  for  the  de** 
fendants  on  this  issue. 

Cresswelly  on  behalf  of  the  plaintifis,  had  obtwied  a  role 
nisi  for  judgment  non  obstante  veredicto,  on  the  ground 
that  it  appeared  by  the  replication,  and  was  admitted  by 
the  rejoinder,  that  the  execution  mentioned  in  the  plea 
was  founded  on  a  warrant  of  attorney,  and  as  it  was  not 
alleged  that  the  sale  was  antecedent  to  the  issuing  of  the  fiat^ 
the  execution  was  not  protected  by  the  2  &  3  Vict  c.  29| 
WkUmare  v.  Robinson  (a). 

Dundas  and  Addison  shewed  cause,  and  argued  that  the 
pleadings  did  not  necessarily  shew  a  judgment  by  de£EUilt^ 
confession,  or  nil  dicit,  inasmuch  as  a  party  might  suffer  a 
judgment  to  pass  against  him  on  demurrer. 

Cresswelly  W.  H.  Watson,  and  Huffk  Hill,  contrik,  relied 

(a)  Ante,  vol.  1,  p.  135,  N.  S. ;  8  M.  &  W.  463. 
VOL.  n.— N.  8.  V  D.   p.   C. 
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1842.  on  Whitmare  v.  Robinson,  and  argued  that  a  party  could 

Rai^n  "^^  suffer  judgment  on  receipt  of  a  declaration^  except  by 

and  Aiwthor  default. 
Wemtworth 


Syus. 


Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  pronounced  by 
Aldbrson,  B. — The  only  question  on  which  we  reserved 
oar  judgment  in  this  case,  which  was  argued  before  my 
brothers  Gumey  and  Rolfe,  and  myself  was,  whether  we 
ought  to  direct  judgment  to  be  entered  for  the  plaintiffs, 
notwithstanding  the  verdict  found  for  the  defendants  in  the 
issue,  arising  out  of  the  fourth  plea  ?  By  the  fourth  plea, 
the  deftindants  justified  under  a  judgment  recovered  on  the 
lOth  of  Marchy  1841,  in  the  Court  of  Exchequer,  a  writ  of 
fieri  facias  issued  thereon,  and  a  seizure  before  the  fiat  in 
bankruptcy^  on  which  the  plaintifis'  title  depends.  The 
plea  also  stated  a  sale  of  the  goods  seized,  without  adding 
an  averment  that  the  sale  was  anterior  to  the  fiat,  but 
averred  that  at  the  time  of  the  seizure,  under  the  writ  of 
fieri  facias,  Sykes,  the  execution  creditor,  had  no  notice  of 
any  prior  act  of  bankruptcy.  The  replication  to  this  plea 
stated,  that  before  the  said  judgment  was  recovered,  the 
execution  debtor  made  his  warrant  of  attorney,  authorizing 
certain  attorneys  to  appear  for  him,  and  to  receive  a  de- 
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cided  (and  we  see  no  ground  to  doubt  the  eoitectness  of       1B42. 
that  decision^)  that  an  execution  levied  by  seizure  before      r]^^^^^ 
fiat,  where  the  sale  is  not  prior  to  the  fiat,  is  not*  if  it  be  a    *^^  Another 
judgment  under  a  warrant  of  attorney,  any  answer  to  the    Wentwoeth 
claim  of  the  assignees.     Now  here,  the  plea  states  a  judg-        sykbb. 
ment  recovered,  and  an  execution  levied  by  seizure  prior 
to  the  fiat,  and  without  notice  of  any  prior  act  of  bank«> 
ruptcy,  but  it  does  not  aver  the  sale  to  have  taken  place 
befi^re  the  issuing  of  the  fiat     The  replication  then  adds 
the  &ct8  of  the  execution  of  the  warrant  of  attorney,  and 
that  the  judgment  was  obtained  on  it ;  all  these  facts  are 
now  admitted  on  the  pleadings.     It  was  contended  on  the 
aii^ument,  that  in  order  to  bring  the  case  within  the  au- 
thority of  fVhitmore  v.  Robinson^  the  replication  ought,  as 
in  the  pleading  in  that  case,  to  shew  distinctly  that  the  judg- 
ment was  within  the   I08th  section  of  the  6  Geo.  4,  c  16. 
The  proviso  in  the  statute  extends  only  to  judgments  by 
de&ult,  confession,  or  nil  dicit     But  here,  it  is  averred  in 
the  replication,  that  the  judgment  was  had  and  obtained  on 
the  warrant  of  attorney  previously  stated,  and  the  authority 
given  by  that  warrant  of  attorney  is  confined  to  confessing 
such  action,  and  to  suffering  judgment  to  pass  against  the 
defendants  by  nil  dicit,  or  otherwise,  which,  in  our  opinion, 
would  only  authorize  a  judgment  by  confession,  or  by  nil 
dicit,  or  by  some  other  default.     The  averment,  therefore, 
that  the  judgment  was  recovered  on  such  warrant  of  at- 
torney, is,  we  think,  equivalent  to  an  averment  that  it  was 
signed  in  some  of  the  ways  authorized  by  that  warrant,  and 
this  must  be  either  by  confession,  nil  dicit,  or  de&ult    The 
replication,  therefore,  does  bring  the  case  within  the  proviso 
contained  in  the  6  Geo.  4,  c.  16,  s.  108 :  and  the  case  must 
follow  the  decision  in  Whitmore  v.  Robinson.      For  these 
reasons,  we  think  there  must  be  judgment  for  the  plaintifii^ 
non  obstante  veredicto,  on   the  issue  arising  out  of  the 
fourth  plea.     The  other  issues  have  already  found  for  the 
plaintifis. 

Judgment  for  the  PlaintifR^ 
u  2 
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1^2. 


Upon  atirritof 
fieri  fadaa,  the 
ilieriirs  retnni, 
that  he  had 
•eiied  certain 
goodf  which 


hj  a  third 
lyrty.and, 
tbetvupoiif  he 
applied  to  the 
Cmnrt,  Older 


(he  Inter, 
pleader  Aet» 
and  an  order 
traemidelbr 
the  trial  of  an 
Inoe,  whether 
the  goodf  were 
the  property  of 
the  claimant ; 
that,  after, 
watds^the 
plaintif  direct- 
ed himtode. 
Htct  op  poe- 
*   lofthe 


rthe 
goods  to  the 


HM. 


Cleaver  and  Another  v.  Fisher. 

MM  URLSTONE  had  obtained  a  rule  to  shew  cause  why 
the  sheriflTs  return  to  the  mandate  of  the  Chancellor  of  the 
county  palatine  of  Lancaster  should  not  be  set  aside.  It 
i^ipeared  from  the  affidavits  that  the  plaintiff  having  ob- 
tained judgment  against  the  defendant,  who  resided  within 
the  county  palatine  of  Lancaster,  had  sued  out  a  writ  directed 
to  the  Chancellor  of  that  county,  who  had  issued  his  man- 
date thereon  to  the  sheriff  of  Lancashire.  The  Chancellor 
had  been  ruled  to  return  the  writ,  and  the  sheriff,  to  return 
die  mandate.  The  sheriff's  return  was  as  follows : — ''  By 
virtue  of  a  writ  to  me  directed  and  delivered,  I  did,  on  the 
seventeenth  day  of  March  last,  seise  certain  goods  and  chat- 
tels, which  said  goods  and  chattels  were  claimed  by  li^lliam 
M unfty,  in  consequence  of  which  I  made  an  application  to 
the  Court  under  the  Interpleader  Act,  and  the  following 
order  was  made  on  the  sixth  day  of  April  instant : 

^*  Cleaver  and  Another  t;.  Usher. 
''Upon  hearing  the    attorneys  for    the  plaintifls,  for 
William  Murray,  and  for  the  sheriff  of  Lancashire,  I  do 
order  that  the  sheriff  do  sell  the  goods  seized,  and  pay  the 
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It  was  ooDtended  that  the  return  was  insuflScient,  as  184a* 

the  defendant  might,  oondstently  with  die  fects  therein  OLBAvnT^ 

stated,  have  been  possessed,  at  the  time  of  the  levy,  •>hI  Another 

of  other  goods  than  those  claimed  by  Murray,  sufficient  to  Fiinst. 
ntisfy  the  execution,  and  if  not,  that  feet  should  have  been 
negatived. 

Hitgh  JEBU  shewed  cause,  md  urged,  that  as  the  plaintiff 
had  appeared  upon  the  interpleader  summons,  and  had 
afterwards  authorized  the  sheriff  to  deliver  up  the  goods  to 
the  daimant,  he  was  not  in  a  situation  to  object  to  the 
retorHi 

Pbr  Cubiam. — ^If  we  were  to  hold  this  return  sufficient,  it 
would  afford  great  fecility  for  fraud.  A  defendant  would 
have  nothing  to  do  but  to  get  a  third  par^  to  set  up  a 
claim  to  the  goods  seiased,  and  if  the  plaintiff  was  unwilling 
to  incur  the  expense  of  the  trial  of  an  issue,  the  defendant 
might  evade  the  execution,  though  he  had  abundant  goods 
to  satisfy  the  debt  The  sheriff  may  be  allowed  to  amend 
his  return  upon  payment  of  costs. 

Rule  accordingly. 


The  QuBBN  V.  The  Eastbbn  Countibs  Railway 

CoBfPANT. 

A  CORONER'S  jury  summoned  to  inquire  into  the  cause  fkmr  oacaiier% 
of  the  death  of  one  W.  Austin,  found  bv  their  verdict,  that  foJSTSi^tbe 
on  the  18th  of  August,  1840,   a  certain  railway  steam  ^^•••^•o'ftwi' 
ei^ne,  with  a  tnun  of  carriages  contidning  passengers,  &c.,  lespectiTclj 
ran  off  the  line  of  ndlway,  whereby  the  engineer  of  ^e  said  certain  ^y,  by 
engine  was  hurt,  and  the  boiler  exploded,  In  consecjuence  JiS^h^."®* 

aumtion  tm- 
posedontheengineacleodaiiflof  1^  The  d^odfrnds^Ting  been  estreated  mto  this  Coiurt,  under 
tbe  3  &  4  Wm.  4,  c.  99,  s.  29»  the  Court  refosed  to  stay  proDeedings  on  three  of  the  inquisitions, 
OB  payment  of  12^,  on  the  grouqd  that  the  mstrunient  moving  to  the  death  of  the  party  could 
not  be  twice  forfeited  for  the  same  accident,  but  left  the  parties  to  their  remedy,  by  traTcrsing  of 
setting  aside  the  inquisition. 
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1842.        whereof  the  said  W,  Austin  was  scalded  and  burnt,  and 


The  Eastern 

COUNTUS 

Eailway  Co, 


Tlra  Queen  ""^ceived  injury,  of  which  he  afterwards  died;  and  that  so 
the  said  W.  Austin,  in  the  manner  aforesaid,  accidentally, 
casually,  and  by  misfortune,  came  by  his  death,  and  that 
the  said  steam  engine  was  moving  to  the  death  of  the  said 
W.  Austin,  and  was  then,  (that  is,  at  the  time  of  the  in- 
quest,) of  the  value  of  125/.,  and  was  then  the  property  and 
in  the  possession  of  the  Eastern  Coimties  Railway.  There 
were  three  other  inquisitions  by  the  same  jury,  on  three 
other  persons,  which  were  in  precisely  the  same  form,  and 
each  imposed  a  deodand  of  the  same  amount.  These  four 
deodands  having  been  estreated  into  this  Court,  in  pur- 
suance of  the  provisions  of  the  3  &  4  Wm.  4,  c.  99,  s.  29. 


Cretswelly  on  the  part  of  the  Railway  Company,  had 
obtained  a  rule,  calling  on  the  Attorney  General  to  shew 
cause  why,  on  payment  of  one  sum  of  125/1,  in  satisfaction 
of  one  of  the  above  inquisitions,  all  further  proceedings  to 
levy  the  rest  should  not  be  staid.  The  affidavits  in  support  of 
the  nile  stated,  that  the  several  persons  in  the  several  in- 
quisitions named,  had  met  their  deaths  by  one  and  the 
same  accident,  and  that  the  engine,  &c.,  in  all  the  inquests 
mentioned,  was  the  same,  and  that  the  engine  having  been 
once  forfeited  in  respect  of  that  accident,  and  a  deodand 

i^xtficd,  could  not  be  forieited  a  second  time  in  respect  of 
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Cawtimg^  in  support  of  the  rule.     The  rule  of  law  is,  that        1B42. 

when  an  instrument  at  one  time,  or  on  one  day,  causes  the    xbe  Qubkm 

death  of  several  persons,  one  deodand  only  is  payable  in  ,^^  eaoteiik 

respect  of  all.      On  the  same  principle  it  was  held  in     CouNrnt 
yT_  T>j/\i  .1  Railway  Co. 

Vr^l^pM  V.  Durden  {a\  that  a  person  can  commit  but  one 

ofiiBDce  on  the  same  day,  by  exercising  his  ordinary  calling 
on  a  Sunday,  contrary  to  the  29  Car.  2,  c.  27,  and  that  if  a 
justice  of  the  peace  proceed  to  convict  him  in  more  than  one 
penalty  in  respect  of  the  same  day,  it  is  an  excess  of  juris- 
diction, for  which  an  action  of  trespass  will  lie,  even  before 
the  convictions  are  quashed.  Had  the  Crown  proceeded  in 
the  old  common  law  mode,  by  process  on  the  inquisitions,  the 
defendants  might  have  traversed  them,  but  where,  as  in  the 
present  case,  the  deodands  are  estreated  into  this  Court,  a 
defendant  has  no  other  mode  of  relief  but  by  applying  to 
its  equitable  jurisdiction. 

Lord  Abinoer,  C.  B. — The  rule  must  be  discharged. 
We  have  no  right  to  travel  out  of  the  inquisitions  according 
to  the  terms  of  which  the  Crown  is  entitled,  either  to  four 
engines^  or  four  sums  of  1252.  each.  The  moment  you  go 
beyond  that,  you  are  endeavouring  to  explain  the  record 
by  extrinsic  evidence. 

Alderson,  B. — The  day  is  no  essential  part  of  the 
finding,  therefore  the  inquisitions  are  consistent  with  the 
supposition,  that  the  deaths  occurred  on  different  days,  and 
by  different  engines.  It  is,  however,  said,  that  this  is  an 
application  to  our  equitable  jurisdiction,  but  if  we  travel 
out  of  the  record,  we  must  go  out  of  it  on  one  side  as  well 
as  the  other.  It  is  in  the  power  of  the  company  to  redeem 
the  whole  sum  of  500/1  by  giving  up  the  engine,  and  if 
they  ask  us  for  equity,  they  must  begin  by  doing  equity 
themselves. 


(a)  Cowp.  640. 
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1842.  GuBNEY,  B. — The  proper  course  for  the  defendants  to 

Tlra^DBEN    P^^^'"^^)  ^  either  to  traverse  the  inquisition,  or  else  move 


TIm  £^  ^  Court  of  Queen's  Bench  to  quash  it 

C0VMTIE8 
Railway  Co. 


Rule  discharged. 


A  challenge  to 
the  vrajor 
the  polls  should 
be  entered  at 
the  time  on  die 
Nisi  Prins 
recofd;  tflffe- 
ther  with  the 
grounds  of  it. 


The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of 
Carmarthen  v.  Evans  and  Others. 

imSSUMPSIT  for  rent  payable  in  respect  of  the  use  and 
occupation  of  market  stalls  and  premises,  together  with  the 
tolls.  The  corporation  of  Carmarthen  were  the  plaintifis, 
and  the  venue  was  laid  in  the  county  of  the  borough  of 
Carmarthen.  The  defendant,  Evans,  pleaded  non  assump- 
sit, and  the  other  defendants  suffered  judgment  by  default. 
The  cause  came  on  for  trial  before  Aldersouy  B.,  at  the  last 
Spring  Assizes,  when  the  defendant  Evans  challenged  tlie 
array,  on  the  ground  that  the  sheriff  who  returned  the 
jury-panel  was  a  member  of  the  corporation,  and  also 
challenged  the  polls,  on  the  ground  that  each  juryman 
caUed  was  also  a  member.  The  learned  Judge  overruled 
the  challenges,  whereupon  the  counsel  for  the  defendant 
Evans  declined  to  appear  and  conduct  the  defence.  The 
chatlepge.  however,  was  not  entered  on  the  record >     The 
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that  "every  challenge,  either  to  the  array  or  to  the  polls,        1842. 
ought  to  be  propounded  in  such  a  way  that  it  may  be  put    ThTMAYwi, 
at  the  time  upon  the  nisi  prius  record,  and  so  particular  ^  *«••  <^ 

v/ARMAKTHBIf 

were  they  in  early  times,  when  challenges  were  more  in  «. 

use,  that  it  was  made  a  question  in  27  Hen.  8,  13  (B.),  ^id  o£m. 
pi.  38,  whether  it  was  not  a  &tal  defect  to  omit  the  con- 
duding  it  with  an  '  et  hoc  paratus  est  verificare/  and  it 
was  because  many  precedents  were  shewn  without  such  a 
conclusion,  and  the  justices  did  not  choose  to  depart  from 
the  precedents,  that  it  was  held  unnecessary."  The  reason 
assigned  is,  that  the  other  party  may  have  an  opportunity 
to  demur  or  counterplead.  After  quoting  several  instances 
in  which  the  objections  had  been  put  upon  the  record, 
Ix)id  Tenierden  proceeds  to  observe:  ''the  challenges 
therefore,  ought,  in  this  case,  to  have  been  put  upon  the 
reond,  and  the  defendants  are  not  in  a  condition,  in  strict- 
oess,  to  ask  of  the  Court  an  opinion  upon  their  sufficiency.'' 
If  the  defendant,  in  this  case,  imaged  that  he  could  not 
have  a  fiiir  trial  by  a  jury  from  the  borough,  he  might  have 
moved  to  change  the  venue. 

J.  Evans,  in  support  of  the  rule.  This  case  is  distin- 
guidiable  from  that  cited,  because  here,  the  objection 
appears  by  the  panel  annexed  to  the  record.  It  resembles 
Goodriffht  v.  Williams  (a),  in  which  the  Court  arrested  the 
ju^ment,  on  the  ground  that  an  action  of  ejectment  for 
lands  in  Cardiganshire  appeared  upon  the  record  to  have 
been  tried  in  Shropshire  instead  of  Herefordshire,  as  the 
nearest  English  county.  But  if  it  was  otherwise,  the 
reason  which  formerly  prevailed  for  putting  a  challenge 
upon  the  record  has  been  superseded  by  the  modem 
practice  of  granting  a  new  triaL  Lord  Tenierden,  in 
The  King  v.  Edmonds,  after  the  observations  which  have 
been  quoted,  goes  on  to  say :  **  but  notwithstanding  this 
defect  of  form  (namely,  the  omitting  to  put  the  challenge 

(a)  2  M.  &  Sel.  270. 
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Btams 
•adOlhcn. 


1842.  on  the  record),  on  the  part  of  the  defendant,  the  Court  has 
.jjj^'^jj]]^     taken  into  consideration  the  validity  of  these  challenges, 

&c.t  of  and  it  is  upon  the  ground  of  their  invalidity,  not  on  the 
defect  of  form,  that  we  think  this  rule  ought  to  be  refused." 
From  that,  it  clearly  appears  that  the  Court  will  entertain 
an  objection  of  this  kind  upon  motion.  It  is  argued,  that 
if  the  defendant  thought  he  could  not  have  a  fair  trial,  he 
should  have  moved  to  change  the  venue,  but  it  is  sufficient 
to  say  that  it  was  the  plaintiff's  duty  to  do  that.  They 
might  have  suggested  the  feet  of  the  sheriff  being  a  cor- 
porator, and  have  procured  the  venue  to  be  awarded  to  the 
coroner  or  elisors.  Lord  Coke  thus  lays  it  down  (a)i  "  If 
the  defendant  may  have  a  principal  cause  of  challenge  to 
the  array,  if  the  sheriff  return  the  jury,  the  plaintiff,  in 
that  case,  for  his  own  expedition,  may  allege  the  same,  and 
pray  process  to  the  coroners,  which  he  cannot  have  unless 
the  defendant  will  confess  it.  But  if  the  defendant  will 
not  confess  it,  then  the  plaintiff  shall  have  a  venire  fecias 
to  the  sheriff,  and  that  defendant  shall  never  take  any 
challenge  for  that  cause,  and  so  in  like  cases.  But  on  the 
pwrt  of  the  defendant,  any  such  matter  shall  not  be  alleged, 
and  process  prayed  to  the  coroners,  because  he  may  chal- 
lenge the  jury,  and  can  be  at  no  prejudice."  [Pcarkej  B. — 
How  can  it  be  said  that  the  corporators  are  the  real  parties 
to  the  action ;  the  money  would  not  go  into  their  pockets  ?] 


TKINITY   TEaM,   5   VICT.  299 

sarily  be  members  of  the  corporation.     As  to  the  interest       1842. 
of  the  jm^  in  the  result  of  the  suit,  that  is  also  uncertain.   The  Mayoe, 
for  it  is  possible  that  they  might  not  possess  any  property  ^  f[^*J^N 
upon  which  a  rate  could  be  made.     At  all  events  the  «• 

Etams 

matters  of  objection  urged,  are  only  ground  of  challenge,  and  Otlian. 
and  whether  or  no  they  would  have  been  considered  valid, 
had  they  been  put  upon  the  record  in  due  form,  it  is  un- 
necessary now  to  determine,  for  the  probability  is,  that  in 
such  case  the  Judge  would  have  ordered  a  new  panel,  or 
the  cause  might  not  have  been  tried  at  aU.  The  defend- 
ant must  have  been  aware  of  the  objections  from  the  veiy 
first,  and  should  have  applied  to  change  the  venue,  vrfaich 
is  the  simplest  and  cheapest  operation.  The  defendant's 
object  has  evidently  been  to  put  the  parties  to  expense^ 
and  be  deserves  no  indulgence,  and  although  if  the  omis- 
sion to  make  the  entry  on  the  record  had  arisen  from  the 
inadvertence  of  counsel,  or  the  defendant  had  been  mis- 
led by  the  dictum  of  the  Judge  at  msi  prius,  we  might 
have  granted  a  new  trial,  and  changed  the  venue,  yet  that 
could  only  have  been  done  on  an  a£Sdavit  of  merits,  which 
are  not  suggested,  and  on  payment  of  costs. 

Pabxe,  B. — The  sheriff  was  not  necessarily  incompetent 
to  summon  the  jury,  nor  the  jury  to  try  the  cause,  for  it 
is  possible  that  not  one  of  them  might  have  been  a  member 
of  the  corporation,  or  even  an  inhabitant  within  the 
borough. 

GuBNST  and  Rolfe,  B.'b,  concurred. 

Rule  dischaiged. 


300 


CASKS  ON  POINTS  OF   PRACTICE,   EXCH. 


1842. 


for  goods' sold 
■nd  delhered, 
ft  plea  of  29 
Gnr.  2,  c  3, 
t.  17,  bid. 
fttaaftign- 
mentftthre  do* 
nialofthe 
fiwto  alleged 
in  thededa- 


Lraf  and  Another  v.  Tuton. 

Assumpsit  for  goods  sold  and  delivered,  and  for 
money  due  on  an  account  stated.  Plea,  as  to  the  sum  of 
SSL  Ss.  6d.,  parcel  of  the  monies  in  the  first  count  men- 
tioned; the  defendant  says,  that  at  the  time  when  he 
became  indebted  to  the  plaintiflb  in  the  manner  in  the 
said  first  count  mentioned,  he  became  indebted  to  them 
so  fiur  as  relates  to  the  said  sum  of  35L  Ss.  M.  upon  one 
entire  contract  then  made  between  the  plaintiffi  and  the 
defendant,  for  the  sale  of  parcel  of  the  said  goods  in  the 
said  first  count  mentioned,  for  a  price  and  value  exceeding 
'lOL,  to  wit,  for  the  price  and  value  of  the  said  sum  of 
S6L  8s.  6d.,  and  that  the  defendant  being  the  buyer  thereof 
did  not  accept  and  actually  receive  the  said  goods  in  this 
plea  mentioned,  parcel,  &c*,  or  any  pwrt  tiiereof ;  nor  did 
he  give  or  pay  anything  in  earnest  to  bind  the  baigain  so 
constituted  by  the  said  contract,  or  in  part  of  payment  of 
or  for  the  same  goods,  or  any  part  thereof,  nor  was  any 
note  or  memorandum  in  writing  of  the  said  bargain  made 
and  signed  by  the  defendant,  being  the  party  to  be 
charged  by  such  conduct,  or  by  his  agent  thereunto 
lawfolly  iq[^inted.    Verification : 
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Stance  sets  up  the  defence  that  the  Statute  of  Frauds  1842. 
(29  Car.  2,  c.  3),  has  not  been  complied  with.  Several  cases  j^^^ 
have  decided  that  such  defence  may  be  given  in  evidence  foad  AnotlMr 
under  the  general  issue.  Buttermer  v.  Hayes  {a),  Joknmm  Tuton. 
▼.  I)odff9an{b\  EUuM  v.  ThamaB{c).  \Parke,  B.— In 
Maggs  v.  Amei(d,)  the  Court  held  that  a  plea  that  the 
defendant's  undertaking  was  fmr  the  de&ult  of  another 
without  writings  and  without  consideration,  might  be 
pleaded,  althoi^h  such  fects  could  have  been  given  in 
evidence  under  the  general  issue].  In  that  case  it  was 
doubtful  whether  or  no  the  plea  amounted  to  the  general 
iasoe,  and  the  judgment  of  the  Court  proceeded  on  the 
ground  that  it  was  one  of  many  instances  in  which  a 
defendant  had  the  option  of  giving  his  defence  in  evidence, 
oar  of  putting  it  on  the  record.  In  LUky  v.  Hewitt,  a  con- 
trary doctrine  was  laid  down,  and  the  Court  held  such  plea 
bad,  notwithstanding  the  case  of  Saunders  v^  Wakefi€ld{e\ 
and  Wood,  B.,  in  deHvering  judgment  says,  '*  amongst  the 
ancient  lawyers  such  a  style  of  pleading  would  never  have 
been  thought  o^  and  I  am  sure  that  no  such  plea  was  ever 
put  in  practice  on  any  occasion  from  the  29th  of  Charles  2, 
when  the  Statute  of  Frauds  and  Perjuries  was  made,  down 
to  the  second  year  of  his  present  Majesty,  which  is  a  strong 
proof  that  former  lawyers  never  thought  that  such  a  plea 
could  be  supported."  [Alderson,  B.— Does  not  the  de- 
fendant by  this  plea  in  plain  language  say,  **  I  was  indebted 
to  you,  the  plaintiff,  upon  a  contract  for  50021,  but  the 
requisites  of  the  statute  have  not  been  complied  with,  and, 
therefore,  you  cannot  enforce  the  contract  against  me?" 
My  difficult  in  saying  that  the  plea  amounts  to  the  general 
issue  arises  from  the  circumstance  that  it  admits  the  debt. 
Pdrhe,  B.-^The  plea  is  a  denial  that  the  defendant  was 
ever  liable]. 

(a)  Ante,  vol.  7»  p.  489,  O.  S.  ;  (c)  3  M.  &  W.  170. 

5  M.  &  W.  456.  (d)  4  Bing.  470. 

(()  2  M.  &  W.  653.  (e)  4  B.  &  Aid.  595. 
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Hoffffinsy  control.  The  plea  admits  the  contract  and  the 
promise  as  alleged,  but  avoids  the  liability  by  extrinsic 
matter.  The  defendant  in  fact  says,  ^'I  admit  that  the 
goods  were  sold  and  delivered  to  me,  but  the  provisions  of 
the  statute  have  not  been  complied  with."  It  is  no  objection 
tail  special  plea  that  it  amounts  to  the  general  issue,  pro- 
vided it  confesses  and  avoids  the  phdntifb'  cause  of  action, 
or  contains  matter  of  law.  In  Carr  v.  HinchUff{a)y 
Biylofy  J.,  says,  *^  There  are  instances  in  which  a  defendant 
has  the  option  of  giving  his  defence  in  evidence  under  the 
geiMval  issue,  or  of  putting  it  on  the  record.  One  of  those 
is,  where  the  plaintiff's  right  of  action  is  confessed  and 
avoided  by  matter  ex  post  &cto,  ex  gr.  by  a  plea  of  pay- 
ment, as  in  Brown  v.  Camiih  (ft),  and  Vanhattan  v.  Morse  (c), 
or  accord  and  satisfaction,  as  in  Paramore  v.  Johnson  {d\ 
where  the  reason  is  assigned,  viz.  that  it  gives  colour  to  the 
plaintiff.  The  other  instance  is,  where  the  plea  does  not 
deny  the  declaration,  but  answers  it  by  matter  of  law." 
\Parkey  B. — ^The  plea  in  that  case  was  not  a  denial  of  the 
contract,  but  was  founded  on  matter  which  the  defendant 
might  or  might  not  choose  to  insist  upon  as  a  defence]. 
This  is  clearly  a  case  of  a  party  availing  himself  of  a  matter 
of  law,  which  the  authorities  referred  to  shew  that  he  may 
plead.     He  also  cited  Lysaght  v.  Walker  («),  Bamett  v. 
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exist  between  this  case  and  those  in  which  a  priin&  facie       1842. 
liability  is  admitted,  as  in  pleas  of  in&ncy,  coverture  and         leaf 
the  Hke,  is  this:  that  in  these  latter,  the  contract  is  priin&    "^  Another 
fiune  good,  and  the  defence  is,  that  the  defendant  is  ex-       Toton. 
empted  on  the  ground  of  some  pergonal  disability,  but  on  the 
contrary  in  the  case  of  the  Statute  of  Frauds,  the  defendant 
relies  on  the  statute  rendering  the  contract  null  in  its  in- 
ception, and  afiecting  all  persons  generally. 

Cur  adv.  vuU. 

The  judgment  of  the  Court  was  delivered  by 
Pabkb,  B. — The  question  in  this  case  was,  whether  a 
fdea  under  the  17th  section  of  the  29  Car.  2,  c.  3,  was 
good  on  special  demurrer.  Under  the  new  rules  the  plea 
of  the  general  issue  in  actions  of  assumpsit  operates  as  a 
denial,  in  fact,  of  the  express  contract  or  promise  alleged, 
or  of  the  matters  of  fact  from  which  the  contract  or  promise 
alleged  may  be  implied  by  law;  and  the  case  of  ButfermerY. 
Hayes,  in  this  Court,  decided  that  it  amounts  to  a  denial 
that  the  requisites  under  the  Statute  of  Frauds  to  the  va- 
lidity of  a  contract  have  been  complied  with  in  cases 
where  that  statute  is  applicable,  and  that  it  is  for  the 
plaintiff  to  shew  affirmatively  that  the  provisions  of  that 
act  have  been  complied  with.  This  being  so,  the  pleading 
those  provisions  is  nothing  more  than  an  argumentative 
denial  of  the  contract,  or  of  the  facts  from  which  it  is 
implied  by  law,  and  is,  therefore,  demurrable,  as  amounting 
to  the  general  issue  within  the  very  words  of  the  new 
rules.  There  is  a  material  distinction  between  this  case 
and  those  where  the  contract  is  rendered  void  either  by 
common  or  statute  law,  in  consequence  of  some  matter 
which,  admitting  a  colourable  right  of  action  in  the  plain- 
tiff, becomes  the  subject  of  proof  by  the  defendant,  as  for 
instance,  usury,  fraud,  gaming,  infancy,  coverture,  &c. 
Such  do  not  amount  to  a  denial  of  the  contract,  but  are 
a  defence  by  way  of  confession  and  avoidance,  and,  con- 
sequently, according  to  the  express  provisions  of  the  New 
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Rulesy  require  to  be  specially  pleaded.  Under  the  old 
system,  all  these  latter  defences  were  admissible  in  evidence 
under  the  general  issue,  because  that  form  of  plea,  as  then 
understood,  had  not  the  limited  effect  it  has  now  of  deny- 
ing the  allegation  in  the  declaration,  and  was  equivalent 
to  saying  that  the  plaintiff  had  no  cause  of  action,  or  if 
he  had,  that  it  had  ceased  previous  to  the  commencement 
of  the  suit ;  but  they  did  not  amount  to  the  general  issue, 
t.  e.,  to  an  argumentative  denial  of  the  facts  alleged  in  the 
declaration  as  the  foundation  of  the  plaintiff's  right  to 
recover.  The  case  of  Maggs  v.  Ames^  which  was  referred 
to  in  the  aigument,  was,  we  think,  decided  without  suffi- 
ciently adverting  to  this  distinction,  at  all  events,  it  cannot 
be  upheld  since  the  decision  in  this  Court  of  Buttermer  v. 
Hayes,  which  has  received  the  confirmation  of  the  Court 
of  Queen's  Bench  in  the  subsequent  case  of  Eastwood  v. 
Kenyan.    Our  judgment,  therefore,  must  be  for  the  plaintiff. 


Judgment  for  the  Plaintiff. 
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At  the  trial  before  Lord  Abinyer^  C.  B.,  it  appeared  that        1842. 
the  business  in  question  had  been  done  by  the  firm  of    ^qJJ^J""'^ 
Owen  and  Dixon.     In  the  year  1840,  Owen  went  to  re-     "d  Dixon 
side  in  Australia,  and  Dixon  became  a  member  of  another       Scalis. 
firm,  but  there  was  no  evidence  of  a  formal  dissolution  of 
the  partnership.     Some  time  after  Owen  left  England,  a 
bill  was  delivered  to  the  defendant,  which  was  headed  "  To 
Owen  and  Dixon,"  and  was  signed  at  the  foot  thus : 
"This  is  our  bill, 

«  For  Self  and  Robert  Owen, 

"James  H.  Dixon.'* 
The  signature  was  in  the  handwriting  of  Dixon.  It  was 
objected  that  the  signature  was  not  a  sufficient  compliance 
with  the  statute ;  first,  on  the  ground  that  there  was  no 
evidence  of  any  authority  to  Dixon  to  sign  for  Owen,  a 
bill  which  would  bind  him  as  to  the  items,  and  might  make 
him  liable  to  the  costs  of  taxation,  if  more  than  one-sixth 
were  taken  off.  Secondly,  that  if  Dixon  had  such  au- 
thority, the  form  of  signature  was  insufficient,  as  he  should 
have  signed  Owen's  name  as  well  as  his  own.  Leave 
having  been  reserved  to  move  to  enter  a  nonsuit, 

Crvwder  obtained  a  rule  nisi  accordingly,  against  which 

Erk  and  Creasy  shewed  cause.  As  there  was  no  evi* 
dence  of  a  dissolution  of  partnership  between  Owen  and 
Dixon,  the  simple  question  is,  whether  this  signature  by 
one  member  of  a  firm  is  a  sufficient  compliance  with  the 
requisites  of  the  2  Geo.  2,  c.  23,  s.  23.  That  statute 
enacts,  "that  no  attorney  of  the  Courts  of  Queen's 
Bench,  &c.,  nor  any  solicitor  in  Chancery,  &c.,  shall  com- 
mence or  maintain  any  action  or  suit  for  the  recovery  of 
any  fees,  charges,  or  disbursements  at  law  or  in  equity, 
until  the  expiration  of  one  month  or  more  after  such  at- 
torney or  solicitor  respectively  shall  have  delivered  unto 
the  pwrty  to  be  charged  therewith,  or  left  for  him  at  his 
dwelling-house,  &c.,  a  bill  of  such  fees,  &c.,  which  bill 
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shall  be  subscribed  with  the  proper  hand  of  such  attorney 
or  solicitor,"  &c.  There  are  several  authorities  to  shew 
that  a  literal  compliance  with  these  words  is  unnecessary. 
InConinff  v.  TVeweek  (a),  the  Court  held  that  an  attorney's 
bill  was  in  the  nature  of  a  notice ;  the  object  of  the  statute 
was  to  give  the  party  notice  that  unless  the  bill  was  paid 
an  iaction  would  be  brought,  and  also  to  give  him  an 
opportunity  of  taxing  the  bill,  if  he  should  object  to  the 
items.  If  the  notice  be  so  explicit  as  not  to  mislead, 
it  is  a  compliance  with  the  statute.  In  Smith  v.  Brown  {b\ 
a  bin  signed  by  one  of  two  attorneys  in  the  name  of  the 
firm  '"^  Smith  and  Jago,"  was  held  sufficient  It  is  clear 
that  one  partner  has  authority  to  sign  for  all,  H^ilks  v. 
Back  (c).  Now,  if  the  surnames  alone  of  the  members  of 
a  filtn  be  sufficient,  k  fortiori,  their  fuU  names  must  be.  In 
the  case  of  James  v.  Swifi  (c/),  a  notice  previous  to  action 
bro^ught  against  a  justice  of  the  peace,  and  which  was 
signed  only  with  the  surname  and  initials  of  the  Christian 
names  of  the  plaintiff  s  attorneys,  was  held  sufficient. 


Crawder  and  Hurlstane,  in  support  of  the  rule.  The 
onus  lay  on  the  plaintiff  of  proving  the  second  issue, 
namely,  that  a  bill  under  the  proper  hand  of  the  attorney 
had  been  delivered  before  action  brought.  The  word 
'*  which  is  80  u&ed  in  the  statu te»  hag^  in  law^  a  tech- 
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attorney  cr  agent  shall  sign  it,  and  does  not  require  that  it        1842. 
shall  be  signed  by  the  party's  proper  hand.     It  is  true  that     ^owbk 
SmxQi  V.  Broumy  is  an  authority  to  shew  that  the  signing     •»<*  Dixon 
of  the  partnership  name  is  a  sufficient  compliance  with  the       Scales. 
statute,  but  that  decision  proceeds  on  the  ground  that  a 
man  may  have  a  partnership  name  as  well  as  a  Christian 
and  surname,  and,  therefore,  a  signature  in  such  name  is 
the  proper  signature  of  the  attorneys. 

Lord  Abinger,  C.  B. — This  rule  must  be  discharged. 
Undoubtedly,  if  we  were  to  follow  the  precise  words  of  the 
act  of  Parliament,  we  should  be  compelled  to  decide  other- 
wise ;  but  in  so  doing  we  should  extend  its  construction  to 
a  length  which  it  would  be  impossible  to  carry  out  in  prac- 
tice. The  act  in  terms  requires  his  bill  to  be  signed  with 
the  proper  hand  of  the  attorney.  If  that  is  to  be  taken 
literally,  then  in  every  case  where  an  attorney  might 
happen  to  die  before  delivering  his  bill,  the  amount  could 
never  be  recovered  by  his  personal  representative  {ay 
Agun,  supposing  a  firm  consisting  of  several  partners,  if 
one  of  them  should  chance  to  be  abroad  when  the  work 
was  done  and  should  not  return  to  this  country  until  the 
expiration  of  six  years  from  that  time ;  if  the  strict  con- 
struction of  the  statute  is  to  prevail,  the  right  of  the  whole 
firm  to  recover  compensation  for  their  labour,  would  be 
barred  by  the  Statute  of  Limitations.  That  surely  never 
could  have  been  the  intention  of  the  frtimers  of  this  act ; 
and,  accordingly,  the  case  of  Smith  v.  Brown  is  an  express 
authority  to  shew  that  it  is  not  necessary,  in  the  case  of  a 
partnership  between  attorneys,  that  a  bill  delivered  for 
work  done  by  them  as  such,  should  be  signed  with  the 
hands  of  each  of  them,  but  that  a  signature  by  one  in  the 
partnership  name  is  a  sufficient  compliance  with  the  statute. 
The  simple  question  before  us,  therefore  is,  whether  if  one 

(a)  The  executor  of  a  deceased  Barret  v.  Moss,  1  C.  &  P.  3,  and 

attorney  need  not  deliver  a  bill,  see  Penson  v.  Johnson,  4  Taunt. 

IVilliams  v.  Griffith,  ante,  p.  281 ;  724. 

x  2 
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partner  signs  his  own  Christian  and  snmaniey  and  the  same 
for  his  partner,  that  is  not  equally  so?  We  have  arrived 
at  this,  that  the  hand  of  one  of  several  partners  is  the 
proper  hand  to  sign  the  bill ;  and  the  question  is,  whether 
he  is  bound  to  sign  it  with  the  name  of  the  firm  to  the 
exclusion  of  the  Christian  and  surnames  of  the  several 
partners  of  it  ?  I  do  not  see  why  if  he  can  do  the  one, 
he  is  not  equally  authorized  to  do  the  other,  or  why  his 
adding  the  Christian  names  should  have  the  effect  of  in- 
validating the  document  I  think,  therefore,  that  under 
all  the  circumstances  of  the  case,  this  signature  was  suffi- 
cient If  the  bill  had  been  signed  by  the  plaintifis  **  Owen 
and  Dixon,"  it  clearly  would  have  been,  and  the  insertion 
of  the  Christian  name  does  not  render  it  otherwise. 


Pabke,  B. — I  am  of  the  same  opinion.  The  suggestion 
that  the  partnership  was  dissolved  being  unsupported  by 
the  evidence,  the  simple  question  is,  whether  this  signature 
by  one  of  these  partners  for  himself  and  the  other,  is  a 
sufficient  signing  of  the  names  of  these  attorneys  to  their 
bill  within  the  meaning  of  2  Geo.  2,  C.  23,  s.  23?  Now, 
in  the  case  which  has  been  referred  to  of  Smith  v.  Braum, 
the  question  raised  was,  whether  the  using  the  name  of  the 
partnership  firm  was  a  sufficient  naming  of  the  attorneys 
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the  two  parties  composing  such  a  firm  subscribes  his  proper       1842. 
hand  to  the  bill,  in  such  a  manner  as  to  shew  that  the  bill    ^^JJJJJ/ 
is  not  delivered  as  his  own,  merely  but  of  himself  and  his     and  Dixon 
partner,  such  a  signing  is  within  the  act,  and  that  is  the       Scales. 
present  case.     The  object  of  the  statute  was  to  ensure  the 
delivery  of  a  bill  signed  by  the  principal,  or  by  one  partner 
where  'there  are  several  principals,  in  contradistinction  to 
its  being  signed  by  a  clerk  or  servant     In  this  point  of 
view  we  have  here  the  bill  under  the  hand  of  one  of  two 
partners,  shewing  it  is  to  be  a  partnership  bill,  delivered  in 
respect  of  a  partnership  account,  and  as  such  a  suflBcienf 
signing  within  the  intention  of  the  statute, 

Gurnet,  B.,  concurred. 

RoLFE,  B. — I  am  of  the  same  opinion.  The  issue  joined 
on  the  record  is,  was  this  bill  signed  by  the  proper  hand  of 
the  plaintiff?  And  the  question  is,  what  is  a  good  signature 
of  the  names  of  a  firm  ?  Now,  the  case  which  has  been 
cited  of  Smith  v.  Braw%  is  sufiicient  to  shew  that  the  sigp- 
nature  by  one  partner  of  the  common  name  is  the  signature 
of  all  the  members  within  the  meaning  of  the  statute. 
Here,  the  plaintiff  signs  for  himself  and  his  partner,  stating 
the  Christian  and  surnames  of  both ;  and  it  is  sufficient  to 
decide  this  case,  to  say  that  the  only  matter  in  issue  was, 
whether  this  bill  was  signed  by  the  proper  hand  of  the 
plaintifis,  when  it  was  only  signed  by  one  partner?  That, 
on  the  authority  of  Smith  v.  Brmon^  is  the  signature  of 
both. 

Rule  discharged. 
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the  city  of 


insufficient, 
and  in  such 
case,  the  ap- 
plication may 
be  to  set  aside 
the  service  and 
copy  of  the 
wnt. 


Cotton  v.  Sawyer. 

JlEOGGINS  had  obtained  a  rule  nisi  to  set  aside  the 
service  and  copy  of  a  writ  of  summons  for  irregularity,  on 
the  ground  that  the  defendant  was  described  in  it  as 
Richard  Sawyer,  of  the  city  of  London. 

Martin  shewed  cause  upon  affidavits,  which  stated  that 
defendant  had  formerly  resided  within  the  city  of  London, 
but  bad  given  up  his  house  some  time  before  the  issuing  of 
the  writ,  and  had  no  permanent  place  of  abode  there, 
though  he  occasionally  came  to  the  Bull  Inn,  Aldgate, 
where  he  was  served  with  the  copy  of  the  writ.  He  con- 
tended that  the  act  of  Parliament  ought  to  receive  a 
reasonable  construction,  and  that  under  these  circumstances 
the  description  was  sufficient.  Besides,  the  form  of  the 
rule  was  wrong ;  the  defect,  if  any,  was  in  the  writ  itself, 
and  not  in  the  copy  or  service.  In  Hall  v.  Redington  (a), 
an  application  to  set  aside  the  copy  of  a  writ  was  considered 
migatcny. 


Hogginsy  in  support  of  the  rule,  was  stopped  by  the 
Court 
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fore  irregular,  and  there  is  no  use  in  keeping  up  the  service        1842. 
when  the  copy  is  gone.  "T^!^ 


Aldbbson,  B. — It  is  an  irregular  writ 

Rule  absolute,  without  costs. 


9< 

Sawybs. 


Yardley  v.  Arnold. 

JLN  this  case  the  defendant  was  sued  as  executor  de  son  A  penon  en- 
tort,  for  a  debt  due  from  his  deceased  &ther,  whose  goods  tribative  share 
the  defendant  had  taken  possession  of  under  a  bill  of  sale,  ^f  ^^i^J^^^e 
which,  it  was  contended  by  the  plaintiff,  was  fraudulent  and  »  Qot  a  com- 
yoid.    The  defendant  pleaded  plend  administrayit,  except  on  behalf  of  a 
as  to  2/:  I9s.  6A,  which  he  paid  into  Court,  and  also  a  EfsTp^nta- 
plea  of  payment  of  1  li  by  the  deceased,  upon  which  pleas  ^^^  . 

issues  were  joined.  to  the  compe- 

At  the  trial  before  Parker  B.,  the  defendant  called  the  newf taken''* 
widow  of  the  deceased  as  a  witness,  to  prove  the  execution  'J^oJj*®|,Jft  ^^ 
of  the  bill  of  sale.     Upon  her  examination  on  the  voire  ^p^  any  ques- 
dire,  she  stated  that  her  husband  had  left  no  will.     She  is  not  too  late' 
was  then  sworn  in  chief,  but  before  any  question  was  put 
to  her,  the  plaintiff's  counsel  objected  that  her  testimony 
was  inadmissible,   as,  being   the   widow  of  the  intestate 
she  was  entitled  to  a  distributive  share  of  his  effects  after 
the  payment  of  debts,  and,  consequently,  had  a  direct 
interest  in  the  event  of  the  suit     The  defendant's  counsel 
submitted  that  the  objection  was  m^de  too  late,  and  that 
it  was  not  well  founded ;  he  also  proposed  to  indorse  the 
witness's  name  on  the  record  under  the  3  &  4  Wm.  4,  c.  42. 
The  learned  Judge  held,  that  such  indorsement  would  not 
render  the  witness  competent,  and  reftised  to  admit  her 
evidence.     A  verdict  having  been  found  for  the  plaintiff, 

jR.  F.  Richards  moved  for  a  new  trial,  and  urged,  first, 
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that  after  the  witness  was  sworn,  it  was  too  late  to  object 
to  her  competency :  secondly,  that  the  witness  was  com- 
petent The  object  of  her  testimony  was  to  set  up  a  deed 
which  would  deprive  her  of  any  share  in  the  effects  of  the 
deceased.  She,  therefore,  came  to  diminish,  not  to 
augment  the  fund.  Objections  on  the  score  of  interest 
depend  upon  the  influence  which  the  evidence  the  party  is 
called  upon  to  give  may  be  reasonably  supposed  to  exercise 
over  his  mind.  In  this  case,  the  witness  knew  that  it 
would  be  to  her  prejudice  to  establish  the  deed.  Besides, 
the  question  was  not  simply  whether  the  assets  of  the  in- 
testate were  to  be  made  avidlable,  but  whether  the  de- 
fendant was  liable  as  executor  de  son  tort  Nawell  v. 
Dames  {a)  decided  that  in  an  action  against  executors  for  a 
debt  of  the  testator,  a  person  entitled  to  an  annuity  under 
the  will,  is  not  disqualified  by  interest  fix)m  giving  evi- 
dence for  the  defendants.  Bloor  v.  Davies{b\  which  would 
seem  an  authority  to  the  contrary,  is  distinguishable,  because 
there,  the  real  estate  upon  which  the  witness's  legacy  was 
chained,  would  be  necessarily  affected,  because  the  action 
I  not  against  the  executor,  but  the  devisee. 


Lord  Abinoer,  C.  B. — In  my  opinion,  the  witness  was 
incompetent,  because,  in  the  event  of  a  verdict  against 
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upholding  it  is,   that  the  estate  of  the  testator  must  be        1842. 
presumed  to  be  solvent  until  the  contrary  be  shewn;  besides,      yIjidley 
that  was  the  case  of  an  annuitant,  which  is  distinguishable  ^• 

fcom  that  of  a  residuary  legatee,  for  the  interest  of  the  latter 
must  necessarily  be  reduced  by  any  claim  which  it  is  the 
object  of  the  action  to  enforce.  The  case  of  Bloar  v.  Davies 
was  decided  upon  that  ground,  and  we  had  recently  oc- 
casion to  consider  the  subject  of  the  competency  of  a 
legatee  in  Burghart  v.  Hall  {a).  I  then  attempted  to  sup- 
port the  case  of  Nawell  v.  Davies  against  the  opinion  of  my 
Brothers,  on  the  ground  which  I  have  mentioned,  but  we 
all  agreed  that  a  residuary  legatee,  or  a  person  entitled  to 
a  distributive  share,  could  not  be  a  competent  witness. 

Parke,  B. — ^I  am  of  the  same  opinion.  The  question 
of  the  competency  of  this  witness  turns  upon  her  state- 
ment on  the  voire  dire,  that  she  was  the  widow  of  the  de- 
ceased, and  that  he  had  left  no  wilL  Under  those  circum- 
stances, I  think  that  on  the  ground  of  interest  she  was  not 
a  competent  witness  on  behalf  of  this  defendant,  who  was 
sued  as  the  representative  of  the  deceased.  There  may  be 
two  objections  against  a  witness  on  the  score  of  interest, 
the  one  is,  where  the  verdict  in  the  cause  would  be  evidence 
for  or  against  him ;  the  other  is,  where  the  witness  has  an 
interest  in  the  event  of  the  suit,  independently  of  any  use 
which  might  be  made  of  the  verdict  I^  in  the  present 
instance,  the  objection  to  the  witness  rested  solely  on  the 
first  ground,  it  might  have  been  cured  by  an  indorsement 
on  the  record,  in  the  mode  pointed  out  by  the  statute. 
That,  however,  is  not  the  case  here,  for  the  witness  had  a 
direct  interest  in  the  event  of  the  suit,  which  expression  I 
understand  to  import  that  some  immediate  and  necessary 
consequence,  either  beneficial  or  prejudicial  to  the  witness, 
will  arise  firom  the  verdict  That  would  be  so  here,  for 
the  verdict  and  judgment  would  form  a  chaige  upon  the 

(a)  4  M.  &  W.  727. 
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assets  of  the  intestate,  and  diminish  the  fund,  which  the 
witness  would  be  entitled  to  share.  She  had,  therefore,  a 
direct  interest  in  the  result  It  was  argued  that  she  was 
competent,  because  the  object  for  which  she  was  called, 
1  to  shew  that  these  goods  formed  no  porticm  of  the 
ets  to  which  she  was  entitled  to  share.  That  argument 
is  founded  on  the  fallacy  of  mixing  up  the  subject  of  in- 
terest in  the  event  of  a  suit,  with  the  particular  question 
w)uch  may  happen  to  be  litigated.  When  a  witness  is  first 
called,  it  is  impossible  for  the  Judge  to  tell  what  questions 
may  be  put  to  him,  or  what  evidence  he  may  be  brought  to 
give ;  all  that  the  Judge  can  do  in  deciding  upon  his  com- 
petency, is  to  look  at  the  event  of  the  cause,  and  consider 
whether  or  no  the  witness  may  be  affected  by  it.  The  case 
oi  Newell  v.  Davies  is  no  authority  to  shew  that  the  witness 
has  not  an  interest  in  the  event  of  the  suit  That  case  was 
lately  considered  by  us,  in  Burghart  v.  Hall^  and  there  was 
a  difference  of  opinion  between  the  Lord  Chief  Baron  and 
ouiselves  respecting  it.  We  thought  it  was  not  law,  and 
the  only  ground  on  which  it  was  supported  was,  that  the 
insolvency  of  the  estate  of  a  deceased  person  ought  not  to 
be  presumed.  Even  that  ground  &ils  here,  for  it  cannot 
apply  to  a  person  entitled  to  a  distributive  share  of  an  in- 
testate's property,  for  such  person  stands  in  the  situation  of 
a  residuary  legatee.      With  respect  to  the  time  at  which  the 
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the  existence   of  an   instrument   which   prevented   these        1842. 
goods  from  becoming  assets  of  the  intestate,  and  so  extin-      y^J^^J]^ 

guished  her  interest  in  them.    The  true  question,  however.       ,    «. 
.        i_    ,  ,  .       .  1  .        ,.  ,  Arnold. 

IS,  wnetnery  on  her  examination  on  the  voire  dire,  she  ap- 
peared to  be  incompetent  in  the  cause,  not  what  would  be 
her  testimony  or  its  result,  for  you  cannot  render  a  witness 
competent  by  saying  that  he  shall  not  be  asked  any  question 
which  may  afiect  his  interest  Even  supposing  that  might 
have  been  done  in  this  case,  still  the  di£Bculty  would  not 
have  been  removed,  for,  the  witness  would  nevertheless  be 
interested  in  the  questions  proposed  to  be  put  to  her,  since 
proof  of  the  deed  would  only  go  to  shew,  that  when  the 
assets  came  to  be  distributed,  something  in  the  nature  of 
an  estoppel,  operating  against  her  as  to  part,  might  possibly 
be  set  up. 

Rule  refused. 


Coombs,  Administratrix,  r.  Noad. 
Detinue  by  the  plaintiff,  as  administratrix  of  John  Toadeclira- 

.  tion  in  detinue 

Coombs,  for  certain  goods  and  chattels,  to  wit,  1,000  yards  for  1,000  wds 

of  broad-cloth,  and  two  pieces  of  other  cloth,  the  property  ^^  ^^^  nieces 

of  the  intestate.  2f  "*??  a^ 

the  defendant 
pleaded  that 

The  defendant  pleaded,  secondly;  that  the  intestate  de-  were  delivered 

livered  to  the  defendant  the  said  goods  and  chattels  in  the  ^jikSl  wid^ 

declaration  mentioned,  to  wit,  the  said  cloths,  to  be  by  him,  ^*  ^*  <^*"°- 

in  the  way  of  his  trade,  milled  and  prepared,  for  certain  lien  for  the 

reward,  and  on  the  terms,  that  the  price  and  value  of  the  p^^^  that^~ 

work  to  be  done  by  the  defendant  in  milling  and  preparing  ^^  ^JS'beeo 

the  said  cloths,  should  be  paid  upon  the  completion  of  the  cmginally  de- 

milling  and  preparing  of  the  said  cloths,  and  that  the  de*  defendant,  fix 

fendant  should  have  a  lien  on  the  said  cloths  for  the  price  ro-deliw»«d^ 

and  value  aforesaid,  and  be  entitled  to  detain  the  same  as  a  ^^  *J»**  *^« 

plea  011I7  ap- 

security  for  the  payment  of  such  price  and  value  to  the  de-  plied  to  the 
fendant :  that  the  defendant  received  the  said  cloths  upon  tain^'.^*^ 
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those  terms,  and  milled  and  prepared  them ;  and  that  the 
reasonable  price  and  value  of  the  said  work,  therefore,  pay- 
A^ljninirtrttrix,  able  to  the  defendant,  amounted  to  a  large  sum  of  money, 
NoAo.  to  wit,  to  the  sum  of  15/.,  which  money  remaining  due,  the 
defendant  detained,  and  still  did  detain,  the  said  cloths,  as 
such  lien  and  security  for  its  payment 

Replication:  that  after  the  milling  and  preparing  the 
said  cloths,  the  plaintiiF  tendered  and  offered  to  pay  to  the 
defendant  the  sum  of  10«.,  parcel  of  the  said  sum  of  15/., 
being  the  price  and  value  of  the  work  done  by  the  de- 
fendant, in  milling  and  preparing  the  said  cloths,  which 
the  defendant  refused  to  accept,  and  as  to  the  residue  of 
the  said  sum  of  15/.,  that  the  said  sum  of  10«.,  and  no  more, 
was  the  reasonable  price  and  value  of  the  work  in  the  plea 
mentioned,  and  the  only  sum  due  and  owing  to  the  de- 
fendant in  respect  thereof,  at  the  time  of  the  detention. 

Rejoinder:  that  the  price  and  value  of  the  milling  and 
preparing  the  said  cloths,  was  a  sum  of  money  greater  than 
the  said  sum  of  10«.,  to  wit,  the  sum  of  15/.,  without  this, 
that  the  said  sum  of  10«.,  and  no  more,  was  the  price  and 
value  of  the  milling  and  preparing  of  the  said  cloths,  modo 
et  forma.     Upon  which  issue  was  joined. 

At  the  trial  before  Ershine,  J.,  it  appeared  that  the  in- 
testate had  delivered  to  the  defendant  at  the  one  time 


TRINITY   TERM,   5   VICT.  317 

the  defendant,  reserving  leave  to  the  defendant  to  prove        1842. 


J 


to  enter  a  nonsuit  Coomm, 

AdministratriZt 

EtU  having  obtained  a  rule  nisi  for  that  purpose,  Noad. 

Barstaw  shewed  cause.  The  contract  being  entire,  the 
defendant  was  justified  in  detaining  any  portion  of  the 
goods  for  the  whole  sum  due,  Ford  v.  Baynton  (a),  Blake  r. 
Nichohon  {b).  Under  the  form  of  declaration,  the  plaintiff 
might  have  recovered  in  respect  of  the  whole  eight  pieces ; 
the  plea  confesses  the  claim  set  up,  and  in  answer,  shews  a 
lien.  The  plea  is  not  confined  to  the  two  pieces  detained, 
but  is  equally  general  with  the  declaration.  The  defendant 
had  no  means  of  ascertaining  precisely  the  subject-matter 
of  the  plaintiff's  complaint  Suppose,  at  any  time,  the  de- 
fendant had  refiised  to  deliver  up  the  whole  eight  jHeces, 
and  had  afterwards  given  up  the  six,  he  could  only  meet 
that  case  by  this  general  form  of  plea. 

Erie  and  Bere^  in  support  of  the  rule,  were  stopped  by 
the  Court. 

Lord  Abinger,  C.  B. — ^The  plea  only  applies  to  the 
goods  actually  detained  by  the  defendant  Now,  befiire 
action  brought,  he  had  delivered  up  to  the  plaintiff  six  out 
of  the  eight  pieces,  therefore,  he  rests  his  justification  on 
the  detention  of  the  two,  only,  and  as  the  amount  of  his 
lien  on  them  was  tendered,  the  plaintiff  is  entitled  to  re* 
cover  on  the  issue.  If  the  defendant  intended  to  insist 
upon  a  lien  for  fulling  other  cloths,  he  should  have  men- 
tioned them  in  his  plea. 

Alderson,  Gurnet,  and  Rolfe,  B.'s,  concurred. 

Rule  absolute. 

(a)  Ante,  vol.  1,  p.  357,  O.  S.  (6)  3  M.  &  Sel.  167. 
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Debt  will  not 
lie  againit  one 
of  geveral  co- 
venantors on  a 
covenant  bj 
them,  or  some 
or  one  of  them, 
to  pay  a  sum 
of  money. 


Harrison  v.  Matthews. 

UEBT.  The  declaration  stated  that  by  a  certain  inden- 
ture, made  between  J.  Hartley  of  the  first  part,  the  de- 
fendant of  the  second  part,  W.  Ashcroft  the  elder,  of  the 
third  part,  W.  Ashcroft,  the  younger,  of  the  fourth  part, 
and  the  plaintiff,  of  the  fifth  part,  the  defendant  cove* 
nanted  with  the  plaintiff,  that  they,  the  defendant,  the  said 
J.  H.,  W,  A.,  the  elder,  and  W.  A.,  the  younger,  their 
heirs,  &c.,  or  some,  or  one  of  them,  should  or  would  pay, 
or  cause  to  be  paid  to  the  plaintiff,  his  executors,  &c,  300^, 
and  interest :  Breach,  that  defendant  did  not,  nor  did  the 
said  J.  H.,  W.  A.,  the  elder,  and  W.  A.,  the  younger,  or 
any  or  either  of  them,  or  any  other  person,  pay  the  said 
sum  of  300^,  and  interest  on,  &c. 

Special  demurrer,  assigning  for  cause,  that  the  covenant 
being  collateral,  an  action  of  debt  would  not  lie  upon  it. 


JErk,  in  support  of  the  demurrer.  The  covenant  is  a  col- 
lateral undertaking  to  pay,  if  the  other  persons  do  not,  and 
it  does  not  appear  that  those  persons  executed  the  inden- 
ture :  the  form  of  action,  therefore,  should  have  been  co- 
venant, and  not  debt     Randall  v.  Riffby  (a)  will  govern 
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Other  persons  are  also  bound.  In  Randall  v.  Rigby,  the  1842. 
money  was,  in  the  first  instance,  to  be  taken  out  of  the  H^^JJugoii 
land ;  and  the  covenant  was  founded  on  a  privity  collateral 
to  the  land ;  but,  in  this  case,  though  several  persons  are 
bound,  each  is  under  an  absolute  undertaking  to  pay  the 
joint  debt.  [Aldersan,  B. — If  that  were  so,  it  would  be  a 
sufficient  breach  to  allege,  in  the  declaration,  that  defendant 
alone  did  not  pay.  In  Evans  v.  Jones,  such  an  averment 
would  have  been  enougL  But  here,  if  you  strike  out  of 
the  declaration  that  the  others  did  not  pay,  it  would  be  con- 
sistent with  the  fact  that  the  plaintiff  had  received  payment 
from  them.]  The  duty  is  not  the  less  direct,  because  it  is 
in  the  alternative. 

JSrle,  in  reply.  The  covenant  is,  in  effect,  that  if  the 
other  parties  named  do  not  pay,  the  plaintiff  wilL  It  is, 
therefore,  conditional.  In  Vin.  Jbr.  tit  "Z)«6V'(^0  pl- 3> 
it  is  said,  that  debt  will  not  lie  if  the  covenant  is  conditional, 
as  thus ;  viz.  that  if  C.  do  not  pay  to  B.  10/.  then  A.  will 
pay  it 

Cur,  adv.  vulL 

The  judgment  of  the  Court  was  delivered  by 
Parke,  B. — In  this  case,  the  Court  intimated  a  desire 
that  the  parties  should  amend,  and  we  understand  that 
they  refuse  to  do  so.  It  was  an  action  of  debt,  and  the  de- 
claration stated,  that  by  a  certain  indenture  made  between 
James  Hartley,  of  the  first  part,  W.  Ashcroft,  the  elder,  of 
the  second  part,  W.  Ashcroft,  the  younger,  of  the  third 
part,  the  defendant  of  the  fourth  part,  and  the  plaintiff  of 
the  fifth  part,  by  which  said  indenture  the  defendant  cove- 
nanted with  the  plaintiff,  his  executors,  &c.,  that  they,  the 
defendant,  the  said  James  Hartley,  W.  Ashcroft,  the  elder, 
W.  Ashcroft,  the  younger,  their  heirs,  executors,  and  adminis- 
trators, or  some,  or  one  of  them,  should  or  would  pay,  or  cause 
to  be  paid,  to  the  plaintiff,  his  executors,  &c.,  the  sum  of 
SOOLf  with  interest,  on  the  24th  of  December  then  next. 
To  this  count,  there  was  a  demurrer,  and  then  a  common 
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Haeemon 

V. 

Matthews. 


count,  on  which  issue  was  joined.  The  causes  of  demurrer 
assigned,  are,  that  in  the  declaration  the  plaintiflfs  have 
complained  against  the  defendant  in  an  action  of  debt,  for 
the  breach  of  the  covenant  by  the  defendant  mentioned  in 
the  declaration,  whereas  it  appears,  by  the  declaration,  that 
the  defendant  covenants  that  he  and  other  persons,  their 
heirs,  executors,  &&,  or  some  or  one  of  them,  shall  pay,  or 
cause  to  be  paid,  the  monies  in  the  declaration  mentioned, 
which  said  covenant  entered  into,  as  &r  as  regards  the 
other  persons,  is  a  collateral  covenant,  and,  therefore,  the 
action  ought  to  have  been  in  covenant,  and  not  in  debt. 
The  Court,  feeling  very  great  doubt  whether  the  action  of 
debt  was  maintainable  on  the  facts  stated  in  the  first  count, 
desired  the  plaintiff  to  amend,  thinking  it  probable,  indeed, 
there  appears  to  be  no  doubt,  firom  the  knowledge  we  have 
of  the  other  paper  book,  in  an  action  against  the  other 
parties  to  the  indenture,  that  the  indenture  was  really 
executed  by  Hartley  and  the  two  Ashcrofts,  as  well  as  by 
the  defendant,  and  that  all  four  covenanted  to  pay  the  sum 
of  dOOL,  in  which  case  an  action  of  debt  would  undoubtedly 
have  lain  against  the  four,  and  against  one,  if  the  one  sued 
should  not  plead  in  abatement  The  plaintiff  having  de- 
clined to  amend,  we  are  now  to  pronounce  the  judgment  of 
the  Court  on  the  record  as  it  stands.    It  is  well  settled. 


Matthews. 
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the  act  be  not  done,  debt  lies  not,  but  covenant  only."  If  1842. 
the  law,  as  expressly  laid  down,  is  correctly  laid  down  in  h^i^jbom 
the  authorities,  and  we  think  it  is,  it  appears  to  us  to  war- 
rant a  judgment  for  the  defendant  In  this  case,  we  cannot 
assume  that  Hartly  and  the  two  Ashcrofts  executed  the 
indenture,  (that  is,  upon  the  facts  stated  in  the  record,)  or 
that,  if  they  did,  they  covenanted  jointly  with  the  de- 
fendant to  pay  the  sum  of  300JL,  or  that  there  was  any 
recital  in  the  indenture,  which  recital  would  have  bound 
the  defendant  thus  to  pay ;  as,  for  instance,  if  the  300/1 
were  advanced  to,  or  was  a  joint  debt  of  the  defendant, 
Hartley,  and  the  two  Ashcrofts.  We  must  deal  with  the 
case  as  if  the  legal  effect  of  the  covenant  were  properly  set 
out  in  the  declaration,  and  we  may  treat  the  question  as  if 
it  had  arisen  nakedly  on  a  covenant  by  the  defendant,  that 
he,  and  J.  S.,  a  stranger,  or  a  number  of  persons,  for  the 
number  is  immaterial,  their  heirs,  executors,  administrators, 
or  assigns,  would  pay  the  sum  of  300/.  on  a  certain  day. 
This  seems  to  us  to  be  the  same  as  if  the  defendant  had 
covenanted  that  he  or  J.  S.,  or  that  J.  S.  or  he,  would  pay 
that  sum  on  that  day,  and  is  to  be  governed  by  the  principle 
of  the  authorities  above  referred  to.  It  is,  in  substance  and 
effect,  the  same  as  a  covenant  to  pay,  if  J.  S.  does  nob 
and  then  an  action  of  debt  will  not  lie.  Our  judgment 
must,  therefore,  be  for  the  defendant,  which  we  are  sorry  to 
give,  because,  on  the  facts  appearing  on  the  other  paper 
book,  there  seems  no  doubt  that  the  plaintiff  might  have 
framed  his  declaration  so  as  to  recover  judgment  from  the 
defendant  in  all  the  three  actions. 

Judgment  for  Defendant 
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A  pauper  is 
exempt  from 
the  payment  of 
interlocutory 
as  well  as  final 
costs,  except 
in  cases  wiudn 
1  R^.  Gen., 
H.  T„  2  Wm. 
4,s.  110,  for 
not  proceeding 
to  trial  pur- 
suant to  notice. 


Pratt  v.  Delarue. 
J.N  this  case  the  action  was  commenced  on  the  6th  of 
October^  and  on  the  15th  of  the  same  month  the  plaintiff 
was  admitted  to  sue  in  forma  pauperis.  An  order  was 
subsequently  made  by  Lord  Ahingery  C.  B.,  allowing  the 
defendant  a  month's  time  to  plead.  The  plaintiff  took  out 
a  summons  to  rescind  that  order^  and^  upon  hearing  the 
parties,  Rolfcy  B.,  ordered  that  the  summons  '^  be  refused, 
with  costs  to  be  taxed  by  the  Master,  and  paid  by  the 
plaintiff." 


Horn  had  obtained  a  rule  to  shew  cause  why  the  order 
of  Rolfcy  B.)  should  not  be  amended,  by  striking  out  the 
words  ^^  with  costs  to  be  taxed  by  the  Master,  and  paid  by 
the  plaintiff,"  and  why  all  subsequent  proceedings  should 
not  be  set  aside  with  costs. 


Qtter  shewed  cause*  The  question  is,  whether  a  pauper 
can  in  any  case  be  compelled  to  pay  costs  ?  The  Statute 
of  Gloucester  gave  costs  to  plaintiffs  in  all  cases  in  which 
they  recovered  damages,  and  that  act  embraced  as  well  the 
Court  fees  as  fees  to  counsel  and  attorney,  and  other  costs 
in  the  cause.     The  11  Hen.  7>  c.  12^  was  passed 
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writing  of  the  same  writs  to  vrrite  the  same  ready  to  be  1842 
sealed,  and  also  learned  counsel  and  attorneys  for  the  same 
without  any  reward  taking  therefore ;  and  after  the  said 
writ  or  writs  be  returned,  if  it  be  afore  the  King  in  his 
Bench,  the  justices  there  shall  assign  to  the  same  poor 
person  or  persons  counsel  learned  by  their  discretions 
which  shall  give  their  counsels  nothing  taking  for  the 
same ;  and  likewise  the  justices  shall  appoint  attorney  and 
attorneys  for  the  same  poor  person  or  persons,  and  all 
other  officers  requisite  and  necessary  to  be  had  for  the 
speed  of  the  said  suits  to  be  had  and  made  which  shall 
do  their  duties  without  any  reward  for  their  counsel's  help 
and  business  in  the  same.*'  At  the  time  that  statute  passed 
a  defendant  was  not  entitled  to  costs  though  he  succeeded^ 
but  the  subsequent  act  of  the  23  Hen.  8,  c.  15,  s.  I,  gave 
defendant  costs  upon  a  verdict  or  nonsuit  in  all  actions  in 
which  a  plaintiff  would  be  entitled  to  them  if  he  recovered. 
The  second  section  exempts  paupers  admitted  at  the  com- 
mencement of  the  suit  from  the  payment  of  any  costs  by 
virtue  and  force  of  that  statute.  [Farke,  B. — ^The  quech 
tion  is,  whether  a  pauper  can  be  made  to  pay  interlocutory 
costs.  The  rule  has  certainly  been  not  to  make  a  pauper 
pay  any  costs  whether  interlocutory  or  final,  but  to  dis** 
pauper  him.  The  rule  of  Hilary  Term,  2  Wm.  4,  pi.  110, 
enabled  the  Courts  to  inflict  costs  upon  a  pauper  in  certain 
cases  instead  of  dispaupering  him.]  It  is  undoubtedly  laid 
down  in  the  books,  that  a  pauper  is  not  bound  to  pay  costs 
in  any  case,  but  no  satisfactory  reason  is  given.  In  1  Equiiy 
Casesy  Abr.  125,  and  3  Bloc.  Cam.  400,  it  is  said  ''that  a 
pauper  may  recover  costs  though  he  pays  none,  for  the 
counsel  and  clerks  are  bound  to  give  their  labour  to  him 
but  not  to  his  antagonist,"  a  reason  which  sedms  to  apply 
to  final  rather  than  interlocutory  costs.  In  BrtaU  v.  fFar^ 
deU{a\  Matdey  J.,  observes,  ''  that  the  statute  does  not  say 
generally  that  every  poor  person  who  shall  be  admitted  to 

(a)  Ante,  vol.  1.  p.  229,  N.  S.;  S.  C.  4  Scott,  N.  R.  188. 
Y   2 
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have  his  process  and  counsel  of  charity  shall  be  delivered 
from  costSy  but  every  poor  person  admitted  at  the  com- 
mencement of  the  suit."  He  also  referred  to  Bice  v. 
Brown  (a).  Blood  v.  Lee  {b\  and  Casey  v.  TomUn  (c). 

Hom^  in  support  of  the  rule.  The  uniform  practice  has 
been  to  exempt  paupers  from  the  payment  of  costs  without 
distinction  between  interlocutory  and  final.  This  practice 
has  existed  for  centuries,  and  the  Court  will  not  disturb  it 
merely  because  the  language  of  ancient  statutes,  if  strictly 
driticised,  will  not  support  the  practice  to  the  letter.  Be- 
fore the  rule  of  2  Wm.  4,  the  mode  of  punishing  a  pauper 
was  by  dispaupering  him,  and  the  power  given  to  the 
Court  by  that  rule  of  inflicting  costs  in  certain  cases  shews, 
in  the  opinion  of  the  framere  of  the  rule,  that  such  power  did 
not  exist  before.  Casey  v.  Tomlin  shews  that  the  admission 
of  a  pauper  to  sue  after  the  commencement  of  the  suit, 
makes  no  difference  as  to  his  exemption  from  the  payment 
of  costs.  But,  admitting  that  a  pauper  may  be  compelled 
to  pay  interlocutory  costs,  he  ought  at  least  by  analogy  to 
the  rule  of  Hilary  Term,  2  Wm.  4,  to  be  called  upon  by 
rule)  to  shew  cause  why  he  should  not  pay  them. 

Lord  Abinqer,  C«  B. — I  think  it  clear,  upon  the  words 
of  the  statute  of  23  Hen,  S,  that  a  peraon  admitted  to  \ 
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mon  Pleas.  It  is  not  for  us  to  overrule  so  solemn  a  deci-  iS42. 
sion.  The  question,  therefore,  now  is,  not  whether  or  no  f^tt 
a  pauper  can  be  made  to  pay  interlocutory  costs,  but  what 
the  practice  has  been.  The  rule  will  be  absolute  without 
costs,  for  setting  aside  so  much  of  my  brother  Rdfe^s  order 
as  directs  the  plaintiff  to  pay  costs. 

Parke,  B. — It  seems  to  me  that  the  question  has  no- 
thing to  do  with  the  construction  of  the  statute,  which 
applies  solely  to  costs  as  between  party  and  party.  This 
is  a  case  of  interlocutory  costs,  and  stands  upon  an  entirely 
diflerent  footing.  The  practice  has  been  long  settled, 
that  a  pauper  pays  no  costs  whatever,  and  the  principle 
doubtless  was,  that  it  would  be  a  great  wrong  to  oblige  a 
person  to  pay  costs  who  was  totally  destitute  of  money. 
This  practice  I  think  we  cannot  overturn.  Then  the  rule 
of  Court  has  been  made,  which  directs,  ''that  where  a 
pauper  omits  to  proceed  to  trial,  pursuant  to  a  notice  or 
undertaking,  he  may  be  called  upon,  by  a  rule,  to  shew 
cause  why  he  should  not  pay  costs,  though  he  has  not  been 
dispaupered,"  and  a  question  arises,  whether  that  rule  has 
so  far  altered  the  practice,  as  to  subject  a  pauper  to  pay  in- 
terlocutory costs,  or  whether  it  is  to  be  restricted  to  the 
solitary  instance  mentioned.  I  think  we  ought  to  confine 
it  to  that  instance,  and  that  until  some  rule  be  made  by 
which  a  pauper  can  be  compelled  to  pay  interlocutory  costs, 
we  ought  not  to  sanction  that  part  of  this  order. 

Gurnet,  B.  concurred. 

RoLFE,  B. — When  I  made  the  order,  I  certainly  was 
not  apprised  that  the  plaintiff  was  a  pauper,  or  I  should 
not  have  made  it  At  the  same  time,  I  regret  that  there 
is  no  jurisdiction  to  inflict  on  a  pauper  interlocutory  costs, 
for  although  the  non-payment  of  costs  by  a  pauper  has  a 
popular  sound,  and,  in  many  cases  is  extremely  proper,  yet 
it  is  very  often  made  the  means  of  gross  oppression.     In 
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the  present  case,  for  instance,  the  plaintiff  has  chosen  to 
soininon  the  defendant  three  times  to  Chambers.  But  as 
the  practice  has  been  not  to  inflict  costs,  it  is  not  fit  that 
an  alteration  in  the  practice  should  be  made  by  a  Judge  at 
Chambers. 

Rule  absolute,  without  costs. 


JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. 

Directions  to  the  Officers  of  the  Court  respecting  the 
time  for  moving  for  judgment  as  in  case  of  a  non- 
suit 
Aldebson,  B.,  handed  to  the  officers  of  the  Court  the 
following  directions,  and  stated  that  they  were  settled  by 
the  Court,  afler  conference  with  the  Judges  of  the  Court 
of  Common  Pleas,  respecting  the  case  of  Higgins  v.  Stan- 
Jey{a)f  which  had  been  erroneously  reported. 

IN  TOWN  CASES. 

Issue  joined  in,  or  in  Vacation,  before  any  Term,  a 
motion  for  judgment  as  in  case  of  a  nonsuit,  may  be  made 
in  the  second  Term  next  after.  Thus,  issue  joined  in,  or 
in  Vacation  before  Hilary  Tenii^  motion  may  be  made  in 
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Doe  dem.  Moody  v.  Squire.  1842. 

A* V ' 
RULE  had  been  obtained  on  behalf  of  the  lessor  of  upon  a  rule 

the  plaintiff  in  this  action,  calling  upon  the  defendant  to  Se^Ji^no  * 

shew  cause  why  he  should  not  pay  to  the  lessor  of  the  »^'»  c«"^   . 

,  .  why  he  should 

plaintiff,  or  his  attorney,  the  sum  of  439/.  14«.  8^.,  ¥dth  not  pay  a  sam 
interest,  at  the  rate  of  5i  per  cent,  on  200/.,  parcel  thereof,  awwSe? 
from  the  1st  September,  1841.     It  appeared  that  there  had  ■«;'»»*  ^m 

^  *  '  .  .  under  a  refer- 

been  two  acttions  between  the  parties,  in  one  of  which,  cncoofasuit 
Moody  was  the   lessor  of  the   plaintiff,  and   Squire  the  the  Court  made 
defendant;   and  in   the  other.  Squire  was  plaintiff,   and  (Ste'thon^the 
Moody  defendant     Both  causes  were  referred  to  arbitra-  fomwofscr- 

•^  vice  required 

tion,  and  on  the  1st  September,  1841,  an  award  was  made,  under  the  old 
directing,  amongst  other  things,  the  payment  to  Moody,  Sons  for  at  ™^ 
by  Squire,  on  the  25th  January,   1842,  of  the   sum  of  ^^^^**J^ 
200/.,  with  interest,  and  also  certain  costs,  amounting  to  «»ed. 
239/.  14^.  8^.     The  object  of  the  present  rule  was  to  give  tratormade 
the   finding  of  the  arbitrator  the  effect  of  a  judgment,  t^Tstof  &p. 
under  the  1  &  2  Vict.  c.  110,  s.  18.  ^^F^  '841. 

directing  pay- 
ment on  the 

Wordsworth  shewed  cause.     Before  the  recent   act,   a  ary,  i842t"of"a 
party  had  the  option  of  proceeding  to  procure  the  enforce-  .^^^°j^"jj^ 

rest:"  IMd, 
that  under  that  award,  upon  a  rule  under  1  &  2  Vict.  c.  1 10,  8.  18,  the  plaintiff  could  recover 
no  intcrtnit  accnung  subsequently  to  the  25th  of  January. 
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1842. 


Doe  dem. 
Moody 

V. 

Squire. 


ment  of  an  award,  either  by  action,  or  by  attachment ;  but 
if  he  selected  the  latter  summary  mode  of  recovering  the 
amount  due,  he  could  only  proceed  after  the  formal  de- 
mand of  performance  of  the  award,  and  after  personal 
service  on  the  party  on  whom  such  performance  rested,  of 
a  copy  of  the  award,  and  rule  of  Court  by  which  the  refer- 
ence was  directed,  {a)  These  formalities,  in  the  present 
instance,  had  not  been  pursued,  and  it  was  submitted,  that 
as  this  was  a  proceeding  similar  in  its  character  to  a  motion 
for  an  attachment,  the  Court  would  not  without  those  for- 
malities summarily  call  upon  Mr.  Squire  to  pay  the  money 
now  demanded.  It  might  be  doubtftil  whether,  since  the  1  & 
2  Vict.  c.  110,  the  Court  would  grant  an  attachment  at  all, 
for  non-performance  of  an  award ;  and  if  that  were  so,  the  ar- 
gument that  a  party  sought  to  be  charged  with  the  payment 
of  a  certain  sum  of  money  should  have  proper  notice  of 
the  demand,  received  confirmation  and  support.  [  Wight- 
man,  J. — An  attachment  is  in  the  nature  of  a  penalty 
against  a  man  for  not  obeying  that  which  is,  in  effect,  the 
order  of  the  Court ;  this  rule,  however,  is  not  of  the  same 
character.  By  this  rule,  it  is  only  sought  to  give  the  award 
the  value  and  effect  of  a  judgment  It  may  be,  that  an 
attachment  will,  in  ftiture,  be  unnecessary  for  practical 
purposes.     I  think  enough  is  done  in  obtaining  this  rule. 
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Therefore,  all  that  could  be  recovered,  under  this  rule,  was        1842. 
that  which  was  given  by  the  award.  0oe  dem. 

MOOOY 

V. 

Whitehurstj  in  support  of  the  rule.  From  Jones  v.  WU-  8qu»b. 
Hams  (a),  it  appeared  that  the  right  mode  of  proceeding 
had  been  adopted  here.  There,  under  an  agreement  of 
reference,  a  sum  was  awarded  to  be  paid  by  plaintiff  to 
defendant,  and  the  agreement  was  afterwards  made  a  rule 
of  Court ;  it  was  held,  that  the  defendant  could  not,  by 
virtue  of  the  rule  of  Court,  issue  execution  for  the  sum 
awarded  under  the  1  &  2  Vict  c.  110,  s.  18;  that  clause 
being  applicable,  for  that  purpose  only,  where  the  money 
payable  by  the  rule,  is  expressed  in  the  rule  itsel£  Lord 
Denman^  C.  J.,  there  said,  **  there  is  no  difficulty  in  giving 
effect  to  the  act  of  Parliament  as  to  awards,  if  a  proper 
case  is  made  out,  and  that  is,  by  calling  on  the  delinquent 
party  to  shew  cause  why  he  should  not  pay  a  certain  sum 
of  money,  pursuant  to  the  award.  If  that  rule  be  made 
absolute,  an  execution  may  issue  for  the  sum  distinctly 
specified  in  the  rule  so  to  be  obtained."  Secondly,  the 
arbitrator  had  expressly  awarded  the  sum  of  200^,  *^  with 
interest,"  and  those  words  must  apply  to  the  principal 
money,  whenever  it  should  be  pud. 

WioHTBiAN,  J. — This  rule  must  be  made  absolute,  but 
without  costs.  With  regard  to  the  second  point,  the  award 
is  only  for  the  payment  of  the  money  due  on  a  certain  day, 
with  interest  to  that  day.  Beyond  that  day  you  cannot 
recover  any  interest  under  the  award;  though  a  jury  might 
give  it 

Rule  absolute,  ¥dthout  costs. 

(a)  11  Ad.  &E1.  175. 
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AnalBdKvitin 
anacdonof 
ejectaent,  in- 
titiil6d,''Johii 
Doe  on  the  de- 
mifeordemiaes 
ofR.  D.N., 
and  W.  L.  o. 
B.  L.,  it  bed, 
and  a  rule  to 
tetaaidea 
indffment 
haTingbeen 


Mich  anafB^ 
davit,  the  lenor 
of  the  plaintiff 
was  held  to  be 
entitled  to  dis- 
charge  it,  bat 
without  ootts. 


Doe  dem.  Neville  and  Another  v.  Lloyd. 

M  ASHLEY  shewed  cause  against  a  rule  obtained  on  be- 
half of  the  defendant  in  this  suit,  for  setting  aside  the  judg- 
m^it,  and  all  subsequent  proceedings.  He  objected  to  the 
title  of  the  affidavit  on  which  the  rule  had  been  moved. 
It  purported  to  be  sworn  in  a  cause  of  ''  John  Doe,  on  the 
demise  or  demises  of  Richard  Daniel  Neville,  Esq.,  and 
Walter  Lloyd,  v.  Evan  Lloyd."  The  cause  was,  *'John 
Doe,  on  the  several  demises,  &c."  He  urged  that  upon 
diia  ground  the  rule  must  be  discharged,  with  costs. 

Sir  John  Bayky,  in  support  of  the  rule.  It  was  a  tech- 
nical objection,  and  the  Court  would  not,  at  all  events, 
discharge  the  rule  with  costs. 


JPashky  referred  to  Shaw  v.  Perkin  (a),  where,  upon  an 
objection  to  the  jurat  of  an  affidavit,  the  rule  was  dis- 
charged with  costs ;  and  also  to  a  case  of  Frost  v.  Hey^ 
ufood  (ft),  which  had  occurred  in  the  Court  of  Exchequer 
on  the  previous  day,  whereupon,  on  an  objection  of  the 
same  character,  a  like  course  was  taken.  In  Bhtckwell  v. 
Allen  (c),  the  Court  of  Exchequer  had  distinctly  said,  upon 


MICHAELMAS  TERM,   5   VICT.  331 

1842. 

^ V ' 

JaBOESON  V.  WlLKINS. 

Cy»  C.  JONES  moved  for  a  distringas.     There  had  been  This  Conn  will 
three  calls  and  two  appointments,  and  it  was  sworn,  that  it  dktS^^ 
was  believed  that  the  defendant  was  keeping  out  of  the  jJftMi^Uir 

way  to  avoid  service ;  the  peculiarity  of  the  case  wae^  that  apiwintnMti 

ofl^mff  D00& 
two  of  the  calls  had  been  made  on  the  same  day,  pmmiant  mad0»twoaf 

to  the  appointment  of  the  deponent     [Pattesany  J. — Hiat  oJ^JJidiq^tit 

will  not  do ;  I  have  always  understood  the  distinction  to  JJPTS??** 

be,  that  if  you  called  at  one  part  of  the  day,  and  then  thepstyfeek- 

learned  that  the  defendant  could  be  seen  at  a  subsequent  ^.  'sZu, 

period  of  the  same  day,  and  so,  in  fact,  the  appointment  ^jj^*P" 

came  from  the  defendant,  and  two  calls  were  thus  made  in  onme  from  tiM 

one  day,  that  would  do;  but  that  if  the  appointment  came  teoondcalloii 

from  the  person  serving  the  vmt,  the  case  was  different]  j^  pSJJJJmoJ'of 

In  fVkite  V.  Western  (a)  it  was  held  that  the  attempts  to  «»cL  wo™*-. 
^     ^  '  ^  *  ment  would,  in 

serve  a  summons  in  order  to  obtain  a  distringas,  may  be  such  a  case,  be 
made  in  the  same  day,  if  it  appear  that  the  defendant  is 
purposely  keeping  out  of  the  way. 

Patteson,  J. — It  will  not  do :  in  this  Court  the  practice 
is,  that  two  calls  shall  not  be  allowed  on  the  same  day, 
except  under  the  circumstances  which  I  have  described* 

Rule  refiised  {b). 

(a)  Ante,  vol.  2»  p.  451»  O.  S.  an^e,  vol.   5,  p.  348,  O.  S.;  in 

(6)  The    case    of    White    v.  Wthh    v.  Jeiddns,  ante,  vol.   7, 

Western,  above  referred  to,  was  p.  135,  O.  S. :  and  in  Blitti  v. 

decided  by  Parke,  J.     It  is  snp-  B(mltbee,anie,  vol.  1,  p.  707,  N.  S.; 

ported   by  the  subsequent   de-  Vide  also  Memorandmn,  (in  the 

cisions  of  lAttledale,  J.»  in  Hick-  Exchequer,)  ante,  vol,  9,  p«  728, 

man  v.  DalUmore,  ante,  vol.  4,  O.  S. ;  and  the  case  of  Tapping 

p.  278,  O.  S.,  where  it  was  held,  v.  Greenway,  ante,  vol.  1,  p.  408, 

that  a  distringas  may  be  taken,  N.  S.     The  auUiority  of  these 

although  three  calls  and  two  ap-  decisions    is     controverted     by 

pointments  have  not  been  made,  Cross  v.    Wilkins,  ante,  vol.  4, 

if  it  appear  that  the  defendant  is  p.   279,  O.  S. ;  and  Clayton  v. 

keeping  out  of  the  way  to  avoid  Marsham,  ante,  vol.  5,  p.   542, 

service ;   of  the  Court  of  Com-  O.  S. ;  both  in  this  Court, 
mon   Pleats,  in   Oale  v.    Winks, 
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A  dopoDontf 
wbu  iloicribBi 
Umidfw 
"•gem  of  tin 
•bofe-umwd 
pldntUrintldt 


ciently 
pliMwtdil 

T..  a  Wm.  4, 
t.5,wliioh 
reqoirMdiat 
theadditioB 
m  tiftty  por* 
•on  making 
•ntAdttvi^ 
sImU  be  tntert- 
ed  thereiii. 


LuzFOBD  V.  Groombridoe. 

J^jtSHLEV  shewed  csiuae  against  a  rule  nisi  to  compute, 
obtained  by  G,  T.  White.  He  objected  to  the  affidavit  on 
which  the  rule  nisi  had  been  moved :  it  purported  to  be  the 
affidavit  of  William  Austen  '^  agent  of  the  above  named 
plaintiff  in  this  cause."  This  he  urged  was  not  a  sufficient 
compliance  with  the  rule  of  Hil.  T.,  2  Wm.  4  (a),  which 
requires  ^'  that  the  addition  of  every  person  making  an 
affidavit  shall  be  inserted  therein."  The  description  of  a 
deponent  as  *^  agent  of  the  plaintiff,"  was  an  insufficient 
compliance  vdth  this  rule,  for  it  might  be  that  he  was 
merely  an  agent  in  London,  for  conducting  the  plaintiff's 
mercantile  business.  The  rule  of  Court  was  intended  to 
carry  out  the  objects  of  the  Statute  of  Additions,  1  Hen.  5, 
c.  5,  and  under  that  statute,  such  a  description  of  a  party 
would  have  be^n  clearly  bad.  He  cited,  DardeU  v.  May  (6), 
JottM  v.  DiUcm  {c\  Bro.  Abr.  tit,  ''Addition,''  pL  42, 
2  Hawk.  c.  23,  s.  112. 


G.  T.  White,  in  support  of  the  rule.  The  term  ''agent," 
was  one  which  was  in  didly  use  in  the  profession,  and  was 
constantly  recognised  and  well  understood.     The  meaning 
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Pattbson,  J. — The  words  used,  ^^ agent  to  the  above  1842. 

named  plaintiff  in  this  cause,''  would  fidrlj  mean  agent  in  luxford 
this  cause  to  the  above  named  plaintiff.     I  am  told  by  the  »• 

officers  of  the  Court  that  affidavits  are  constantly  made  in  baidob. 
this  form.     I  am  not  disposed  to  get  rid  of  the  practice, 
and  I  think  the  affidavit  will  do. 


The  rule  was  made  absolute. 


Doe  dem.  DoBler  v.  Roe« 

RaMSHjIY  moved  for  judgment  against  the  casual  Where  ter?ioe 
ejector.      The  affidavit  stated  that  on  the  25th  of  May,  in  {."Jf^J^^ 
the  present  year,  service  of  the  declaration  and  notice  had  f«cted  on  the 
been  effected  on  a  servant  of  the  tenant  in  possession,  on  tenant  on  the 
the  premises  in  question  in  the  cause,  and  that  the  servant  JJJ^^^w^*^ 
had  promised  to  convey  the  papers  which  were  left,  to  his  ««Tey  the  pa- 
master.     On  the  l6th  of  Novetnber,   the   deponent   had  were  left  with 
again  gone  to  the  premises,  but  he  found  them  deserted,  matter,  and 
and  fidling  to  decay.     It  was  submitted,  that  under  these  Sli]f^[35Mr 
circumstances  the  Court  would  grant  a  rule  nisi, and  would  q»MtlTfound 
direct  that  service  by  attaching  the  rule  to  the  premises,  aerted,  the 
should  be  deemed  good  service*  to  gram  eten 

a  rale  niii  Ibr 
Judnneiit 

WioHTMAN,  J. — There  must  be  some  probable  cause  for  yiy  the 
supposing  that  the  declaration  comes  to  the  hands  of  the 
tenant.  Here  all  that  has  been  done,  has  been  to  serve 
the  servant,  and  even  he  makes  no  subsequent  acknow- 
ledgment or  declaration  that  he  has  told  his  master.  The 
desertion  of  the  premises  is  nothing.  You  have  not  done 
sufficient. 

Rule  refused. 
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Where  a  writ 
of  distringai  it 
executed,  and 
the  sherilFie- 
tarnsniiUa 
bona,  the  pUm- 
tiff  it  entitled 
to  an  order  to 


pearance,aU 
though  the  rate 
it  not  diitinctly 
referred  to  Inr 
the  Btttnte,  2 
Wm.  4,  c.  39, 
t.  3. 


James  v.  Laubie. 

Jb  ORTESCUE  inoyed  for  leave  to  enter  an  appearance 
for  the  defendant,  after  the  service  of  a  writ  of  distringas. 
It  appeared  that  the  sheriff  had  served  the  writ,  and  had 
made  a  return  of  nulla  bona.  This  case  did  not  appear  to 
&11  within  the  words  of  the  statute,  2  Wm.  4,  c.  39,  s.  3, 
which  applied  to  cases  of  the  return  of  nulla  bona  and 
non  est  inventus,  but  it  was  submitted  that  it  must  be 
taken  to  be  within  its  meaning. 

Patteson,  J. — It  is  certainly  safer  for  you  to  apply  in 
such  a  case.  You  are,  however,  entitled  to  your  order ; 
for  the  case  &lls  within  the  act. 


Order  granted,  (a) 
(o)  Vide  Jones  v.  Dyer  ante,  vol.  2,  p.  445,  O.  S. 


Doe  dem.  Evans  v.  Roe. 
Where Oe  ton-  R  HOMAS   moved    for   judgment    against  the   casual 

in-Uw  of  the 
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^ V ' 

Aldeblet  v.  Storey. 
Alfred  Austin  moved  for  a  mle  for  the  coBtB  of  Caoje  ctnnot 

be  shewn  m 

the  (lav  for  not  proceedinir  to  trial  pursuant  to  notice.  the  first  in- 

J  ^  °  •"  ttinoetgMMt 

a  rale  for  cotti 

Whiff  ham  appeared  to  shew  cause  in  the  first  instance,  n^^^Jx^Sdi^ 
the  plaintiff  havinir  been  served  with  notice  of  this  motioD.  *<>  ^n*l  P" 

^  ®  ^  .  fuanttoiMX 


[Wiffhtmauy  J. — This  is  a  motion  of  course^  and  cause  tlthongh  notice 
cannot  be  shewn.]      The  plaintiff  was  prepared,  upon  Hm  liengiTeB. 
affidavit,  to  shew  that  the  defendant  ought  not  to  have  any 
costs,  and  it  was  a  saving  of  expense  to  come  at  once  to  the 
Court  to  shew  cause  (n). 

WioHTMAN,  J. — ^The  practice  of  the  Court  is  to  grant 
this  rule  in  the  terms  in  which  it  is  made,  and  the  effect  of 
doing  so  is  simply  to  send  it  before  the  Master,  who  is  to 
say  whether  there  are  any  costs  due  or  not  The  Master 
is  to  determine  what  costs  are  to  be  allowed :  if  his  deter- 
mination is  erroneous,  you  will  come  to  the  Court  In 
this  case  the  rule  must  go. 

Rule  accordingly. 

(a)  Vide  Chit  Arch.  1068. 

Regina  r.  Rowley. 

xmRAY  had  obtained  a  rule,  calling  upon  the  prosecutor  An  information 
of  the  information  in  this  case  to  shew  cause  why,  on  the  ^^"f^*^ 

Summer  As- 
sises, the  defendant  tendered  a  bill  of  exceptioni  to  the  learned  Judge,  and  on  tfae  day  after  the 
trial  supplied  him  with  a  sketch  of  the  exceptions  :  On  the  drd  of  Norember,  the  defendant 
fumidied  the  prosecutor  with  a  draft  of  the  Dill  of  exceptions  for  his  u>profal ;  on  the  5th  of 
November,  the  dxwh  being  still  in  the  hands  of  the  prosecutor,  the  defendant  moired  for  a  rule  to 
restrain  the  prosecutor  from  proceeding  on  his  judgment,  until  one  week  after  the  bill  of  exceptions 
had  been  sealed ;  on  the  7th  of  Norember,  (the  fifth  day  of  Term,)  the  proteontor  signed  jndg- 
ment ;  Hdd^  that  the  defendant  had  been  sufficiently  prompt  in  his  proceedings,  and  that  he  was 
entitled  to  a  reasonable  time  to  seal  hb  bill  of  exceptions  and  to  sue  out  a  wnt  of  error,  and  the 
Court  refused  to  compel  him  to  pay  the  costs  of  the  application,  but  directed  them  to  be  costs 
in  the  cause ;  or  to  impose  a  term  upon  him  to  enter  tne  fact  upon  the  record,  that  the  bill  of 
exceptions  was  sealed  after  judgment  signed. 
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Reoina 

V 

Rowley. 


defendant  undertaking  to  proceed  to  get  the  bill  of  excep- 
tions sealed,  he  (the  prosecutor,)  should  not  be  restrained 
from  proceeding  further  than  signing  judgment  against  the 
defendant,  until  one  week  after  the  bill  of  exceptions  should 
have  been  so  sealed.  The  rule  had  been  moved  upon  an 
affidavit  that  the  defendant  was  a  town  councillor  of  the 
borough  of  Litchfield,  and  that  an  information,  in  the 
nature  of  a  quo  warranto,  having  been  exhibited  against 
him  for  acting  in  the  execution  of  that  office,  it  was  tried 
befixe  Titidal,  C.  J.,  at  the  last  Summer  Assizes  for  the 
coun^  of  Lincoln,  and  a  verdict  was  returned  for  the  Crown. 
A  bill  of  exceptions  was  tendered  to  the  direction  of  the 
learned  Judge  to  the  jury,  and  on  the  day  after  the  trial  a 
sketch  of  the  exceptions  was  handed  to  his  Lordship :  a 
draft  of  the  bill  having  been  prepared  and  settled  by  the 
counsel  of  the  defendant,  a  copy  thereof  was  served  on  the 
agents  of  the  prosecutor,  on  the  3rd  of  November.  This 
apfdication  was  made  on  Saturday,  the  5th  of  November, 
at  which  time,  the  draft  of  the  bill  of  exceptions  had  not 
been  returned. 


R.  V.  Richards  now  shewed  cause.  He  produced  affi- 
davits, which  stated  that  the  present  rule  was  not  served 
until  seven  o'clock  on  the  evening  of  the  5th  of  November, 
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Gray^  contr^  It  was  no  objection  to  this  application  1842. 
that  the  judgment  had  been  already  signed.  The  bill  of 
exceptions  formed  no  part  of  the  judgment ;  it  was  tacked 
to  the  record  after  the  judgment  was  signed,  and  the  record 
was  so  taken  up  to  the  Court  of  Error.  In  Dillon  v.  Doe  dem^ 
Parker  {a\  a  bill  of  exceptions  was  tendered,  but  the  jury 
found  for  the  defendant  in  error,  and  he  entered  up  judg« 
ment  in  the  term  succeeding  the  trial  \  the  plaintiff  in  error 
immediately  removed  the  cause  into  the  Court  of  Exchequer 
Chamber  by  writ  of  error,  but  could  not  agree  with  the  de^ 
fendant  in  error  as  to  the  terms  of  the  bill  of  exceptions,  so 
that  the  Judge's  signature  was  never  obtained.  On  a  rule 
to  shew  cause  why  the  defendant  in  error  should  not  be 
compelled  to  settle  the  bill  of  exceptions,  and  why  it 
should  not  be  appended  to  the  writ  of  error,  it  was  held 
that  the  plaintiff  in  error  had  waived  his  bill  of  exceptions, 
by  bringing  a  writ  of  error  before  the  bill  of  exceptions  was 
signed.  That  case  shewed,  therefore,  that  the  fisu^t  of  the 
judgment  being  signed,  did  not  operate  as  a  waiver  of  the 
bill  of  exceptions.  WiUane  v.  Taylor  (6),  was  also  an  au'^ 
thority  in  favour  of  this  application.  There,  the  defendant 
sent  the  plaintiff  a  copy  of  the  bill  of  exceptions,  in  order  that 
he  might  concur  in  the  statement  of  &cts,  and  at  the  same 
time  sued  out  a  writ  of  error,  and  the  Court  of  Common 
Pleas  held,  that  the  plaintiff  had  no  right  to  retain  the  bill 
of  exceptions,  in  order  to  firustrate  the  writ  of  error,  on  the 
ground  that  the  defendant  had  waived  it  by  suing  out  such 
writ  And  where  the  defendant,  below,  tendered  a  bill  of 
exceptions,  and  afterwards  brought  error,  the  bill  of  ex- 
ceptions not  being  ready  when  the  writ  was  returned,  the 
Court,  on  the  consideration  of  the  circumstances,  allowed 
it  to  be  tacked  to  the  record  afterwards.  Taylor  v.  WU" 
Ions  (c).     Those  cases  were  also  in  point  to  shew  that  the. 

(a)  I  Bing.  17 ;  11  Price,  100,      257,  S.  C. 
S.  C.  (c)  2  B.  &  Ad.  845. 

(jb)  6  Bing.  512;   4  M.  &  P. 
VOL.   n. — N.  8.  Z  D.    P.    C. 
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delay  which  had  here  taken  place  in  settling  the  bill  of  ex- 
ceptions was  immaterial.  In  strictness,  the  defendant 
might  have  procured  his  bill  of  exceptions  to  be  sealed  by 
the  learned  Judge  without  tendering  it  for  the  approval  of 
the  prosecutor ;  and  he  was  ready  to  do  this  on  the  3rd  of 
November;  and  if  he  had  done  so,  the  objection  now 
raised,  that  the  judgment  had  been  signed,  would  not  ap- 
ply. With  regard  to  the  lapse  of  time,  it  was  further  to  be 
observed,  that  during  the  long  Vacation,  the  defendant 
would  have  had  great  difficulty  in  obtaining  the  setdement 
of  the  bill  of  exceptions  by  counsel,  and  he  had  shewn 
himself  prepared  to  proceed  with  his  writ  of  error  on 
the  second  day  of  Term.  This  was,  besides,  not  an  ap- 
plication to  stay  the  entering  of  judgment,  for  there  could 
be  no  doubt  that  the  prosecutor  was  entitled  to  enter  his 
judgment  on  the  fifth  day  of  Term ;  but  only  to  stay  pro- 
ceedings on  the  judgment  after  it  had  been  entered  for  a 
reasonable  time,  within  which  the  defendant  might  sue  out 
his  writ  of  error  in  proper  form.  [Patteson^  J. — What 
strikes  me,  is,  that  this  is  rather  an  application  quia  timet.] 
The  defendant  was  driven  to  apply  to  the  Court,  because, 
if  he  allowed  the  prosecutor  to  proceed  at  once  upon  the 
judgment,  he  would  go  on  to  obtain  a  peremptory  manda- 
mus for  a  new  election  in  the  room  of  the  defendant,  to 
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entitled  to  a  reasonable  time  to  complete  his  bill  of  ex-  1842. 
ceptions  in  order  to  bring  a  writ  of  error,  before  the  prose- 
cutor takes  any  further  steps.  The  present  rule  must, 
therefore,  be  made  absolute,  and  the  prosecutor  must 
return  the  draft  of  the  bill  of  exceptions  as  quickly  as  pos- 
sible. I  do  not  think  that  the  defendant  should  pay  the 
costs,  as  it  is  prayed  by  Mr.  Richards,  because,  if  he  had 
waited  until  the  prosecutor  had  obtained  a  peremptory 
mandamus,  it  would  have  been  too  late  for  him  to  get  his 
bill  of  exceptions  sealed,  and  to  obtain  a  writ  of  error. 

B.  V.  Richards  urged  that  the  defendant  might  have 
tendered  his  draft  of  the  bill  of  exceptions  to  the  prosecutor 
immediately  after  the  trial ;  and  that,  after  the  delay  which 
had  taken  place,  it  was  hard  that  the  prosecutor  should  be 
put  to  any  costs.  He  also  urged  that  the  Court  would  im- 
pose upon  the  defendant  a  term,  directing  an  entry  to  be 
made  upon  the  record,  in  accordance  with  the  fact,  that 
the  bill  of  exceptions  was  entered  after  the  judgment,  ^ 
that  any  objection  upon  this  part  of  the  case  might  be 
raised  hereafter. 

Pattbson,  J. — ^I  shall  make  no  order  upon  that  subject 
Nor  do  I  think  that  I  ought  to  visit  the  defendant  with 
these  costs,  considering  that  the  time  which  has  passed 
over  is  the  long  Vacation,  and  knowing,  as  we  do,  that 
during  that  time  there  is  a  difficulty  in  getting  these  things 
done  by  counsel.  At  another  time,  when  counsel  are  in 
town,  it  might  be  otherwise.  The  costs  must  be  costs  in 
the  cause. 

Rule  absolute. 


z  2 
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Where  tliere 


ciTon  in  ft  wnt 
of  trial,  the  de- 
fendant bj  ■{>- 
peering  at  tte 
trial,  and  de- 
lving the  ae- 
tiflB.  nre^HMwa 
biBBadf  finon 
inbae(|iiHitl7 
oljeetingto 
the  writ 
Tlierefore^ 
wliBre,]na 
writ,  tliedaj 
of  the  date  of 
theteitewaa 
left  in  blank, 
and  the  writ 
waa  ordered  to 
be  returned 
**  immediate- 
ly»**  inatead  of 
on  a  dajT  ear- 
tain,  at  is  r»- 
ouiredbjthe 
3  &  4  Wm.  4» 
c  43,  a.  17. 
bottbede- 


peered  aft  the 
trial,  and  went 
to  the  Jury 
without  niring 


Mastebs  v.  Davy. 

JKELLYBhewed  cause  against  a  rule  obtained  on  behalf 
of  the  defendant,  for  setting  aside  the  writ  of  trial  in  this 
action^  and  all  proceedings  thereon,  with  costs,  or  for 
anesting  the  judgment  The  grounds  on  which  the  rule 
had  been  moved  were,  first,  that  the  day  of  the  date  of  the 
teste  to  the  writ  had  been  left  in  blank,  which  purported  to 
be  tested  «  on  the  day  of  July,  1841 ;"  and  secondly, 

that  the  writ  was  returnable  **  immediately,"  and  not  on  a 
day  certain,  contrary  to  the  provisions  of  the  3  &  4  Wm.  4, 
c  42,  8.  17.  He  contended  that  the  present  rule  must  be 
diachaiged  with  costs;  first,  because  the  defendant  had 
waived  the  objections  by  appearing  at  the  trial,  without 
then  raising  any  question  as  to  the  form  of  the  writ 
Sherman  v.  JHnskif  (a)  was  in  point ;  and  secondly,  because 
if  the  objection  was  of  any  weight,  the  Court  would  order 
the  writ  to  be  amended.  Farwig  v.  Cockerton  (ft).  The 
18th  sect  of  the  3  &  4  Wm.  4,  c.  42,  and  the  tLeg.  Gen., 
H.  T.,  4  Wm.  4,  gave  the  powers  to  amend. 

ffi  H.  fFaisan,  in  support  of  the  rule,    first,  there  had 
been  no  waiver,  because  it  wiis  bwoto  by  the  defendant's 
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nullity.     It  was,  as  regarded  its  return,  in  distinct  contra-        l^^^- 

vention  of  the  statute,  which  provided  that  every  such  writ      maoties 

should  be  returnable  on  a  day  certain,  and  the  effect  of  the        _  •'• 

return  being  commanded  to  be  made  **  immediately,"  was 

to  give  the  sheriff  any  length  of  time  he  might  choose  to 

take  for  executing  the  ^rit     It  was  the  writ  which  was 

the  foundation  of  his  authority,  and  unless  it  was  regular, 

he  possessed  no  authority  whatever.     Thirdly,  there  could 

be  no  amendment,  because  in  this  case,  there  was  nothing 

by  which  an  amendment  could  be  made.     In  Sherman  v. 

J^ley,  the  Court  suggested  that  an  amendment  might  be 

made,  but  there,  the  objection  was,  that  the  cause  had  been 

tried  one  day  after  the  return  of  the  writ  of  trial,  and  the 

Court  might  have  amended,  by  allowing  a  further  time  for 

the  return.     Handford  v.  Handford{a)  shewed,  that  where 

there  was  an  objection  to  a  writ  of  trial,  which  deprived 

the  sheriff  of  his  jurisdiction,  the  Court  would  arrest  the 

judgment 

WiGHTMAK,  J. — If  the  Court  possesses  the  power  to 
amend,  as  it  undoubtedly  does  (6),  there  is  no  doubt  that 
on  a  substantive  motion  it  would  have  exercised  that  power. 
There  is  no  motion,  however,  until  this  is  made,  and  the 
question  is,  whether  now  the  Court  vtrill  put  the  parties  in 
the  same  position  as  they  would  have  been,  if  they  had 
applied  for  an  amendment.  In  the  case  of  Sherman  v. 
Tinslty^  the  Court  of  Common  Pleas  said  that  they  would 
have  amended,  if  it  were  necessary ;  but  there,  an  amend- 
ment was  not  necessary,  because  the  party  then  applying 
to  the  Court  had  appeared  at  the  trial  without  raising  any 
objection.  That  case,  in  short,  comes  to  this;  that  a  party 
by  appearing  at  the  trial,  waives  any  objections  of  form 

(fl)  Ante,  vol.  6,  p.  473,  O.  S. ;  vol.  5.  p.  462,  O.  S. ;  S.  C.  2  M. 

Vide  BUsseti  v.  Tenant,  ante,  vol.  &  W.  272  ;  Cox  v.  Painter,  1  N. 

6,  p.  436,  O.  S. ;  S.  C.  4  Bing.  &  P.  581 ;   Percival  v.  ConneU, 

N.  C.  168.  ante,  vol.  6,  p.  68, 0.  S. ;  3  Bing. 

(6)  Vide  AttwiU  V.  Baker,  ante,  N.  C.  877 ;  (>  Scott,  91,  S.  C. 
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which  could  be  cured  by  amendmeDt  This  case,  therefore, 
seems  to  me  to  fall  within  the  authority  of  that  decision. 
If  at  the  trial  the  objection  could  be  cured  by  an  amend- 
ment, the  defendant  by  appearing,  placed  himself  in  the 
position  in  which  the  applicant  to  the  Court  stood  in 
Sherman  v.  Tinsky.  In  that  case,  it  was  held  to  be  unne- 
oessaiy  to  amend,  because  the  party  had  appeared;  the 
defendant  in  this  case  also  appeared,  and  having  taken  his 
chance  of  any  defence  which  he  might  have,  he  now  comes 
to  the  Court  and  seeks  to  get  rid  of  the  trial  upon  a  tech- 
nical point    This  rule  must  be  discharged. 


Rule  discharged  (a). 

(a)  Vide  Emery  v.  Howard,  9  M.  &  W.  108 ;  S.  C.  Ante,  vol.  1, 
p.  426,  N.  S. 


Senriceof  a 
ralenin  to 
conmiiteon 
theoughter 
of  the  £lencl- 
ant*i  landlady 
at  the  house, 
in  which  the 
defendnnt  vr^ 


Lawes  v.  Scales. 

Sir  JOHN  BAYLEY  moved  to  make  absolute  a  rule 
nisi  to  compute.  A  question  arose,  whether  the  service 
which  had  been  effected  was  sufficient  The  deponent  to 
the  affidavit  on  which  the  motion  was  founded,  stated  that 
he  had  served  a  copy  of  the  rule  nisi  on  the  daughter  of  the 
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Raymond  v.  Smith. 

fr  •  II.  WATSON  moved  for  leave  to  enter  an  appear-  Tbe  Court  will 

ance  for  the  defendant  in  this  action,  after  a  writ  of  dia-  proccM  or 

tringas  had  been  granted.     The  sheriff  had  returned  to  the  JJeriS^c^r, 

writ,  nulla  bona,  and  non  est  inventus,  but  the  difficulty  r^®»  haying 

*'    been  entrusted 
was,  that  the  plaintiff  could  not  obtain  the  affidavit  of  the  to  senre  a  writ 

sheriff's  officer,  stating  what  steps  he  had  taken  to  serve  obtainedfo 

and  execute  the  writ.     The  plaintiff's  attorney  had  written  ^^^'IJ^' 

to  him,  in  the  country,  several  times,  and  had  forwarded  to  the  sheriff  has 
..  -_^  /-",.,        1,1  .1  returned  nulla 

bim  a  draft  of  an  affidavit,  but  he  had  never  received  any  bona,  and  non 

answer  to  his  communication,  and  it  was  sworn  that  it  was  wUUot°make 
believed  that  the  officer  was  in  collusion  with  the  defend-  J^^^^J^*  ^^ 
ant,  or  that  he  was  influenced  by  his  friends  in  the  course  which  he  has 
which  he  had  adopted.     It  was  admitted,  that  without  an  the  writ. 
affidavit  of  the  means  which  had  been  taken  to  serve  the 
writ,  the  Court  would  not  allow  an  appearance  to  be  en- 
tered ;  but  it  was  urged,  that  in  such  a  case  as  the  present, 
the  general  power  of  the  Court  over  its  officers  would  be 
put  in  operation.     [  Wightman^  J. — ^The  difficulty  is,  that 
the  sheriff's  officer  is  not  an  officer  of  the  Court,  but,  for 
this  purpose,  an  agent  of  the  plaintiff.]     In  Chith/s  ArcKy 
p.  132,  it  was  suggested,  <*  If  the  officer  will  not  make  an 
affidavit  of  the  efforts  made  by  him  to  execute  the  writ, 
perhaps  the  Court  would  compel  him  to  make  it"    The 
case  might  be  considered  as  analogous  to  that  of  an  at- 
testing witness  to  a  deed  of  submission  to  arbitration,  and 
in  case  of  a  refusal  by  such  a  person  to  make  an  affidavit, 
the  Court  would  compel  him  to  do  so  (a). 

WioHTMAN,  J. — ^Is  it  necessary  that  you  should  have  an 
affidavit  from  the  sheriff  *s  officer,  in  particular.  You  are 
to  satisfy  the  Court  that  due  and  proper  means  have  been 
taken  to  serve  and  execute  the  writ  of  distringas :  it  hap- 


(a)  Vide  Ex  parte  Pike,  ante,  vol.  1,  p.  275,  N.  S. 
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pens,  that  your  messenger  will  not  make  an  affidavit;  but 
some  person  might  have  gone  with  him,  and  may  just  as 
well  be  able  to  state  what  efforts  have  been  made,  as  the 
officer ;  you  may  shew,  by  other  means  than  by  his  affida- 
vit, that  the  writ  could  not  be  executed,  but  I  do  not  think 
yon  are  entitled  to  any  rule  against  the  officer. 

Rule  refused. 


lacieetnoDt, 
thelntor  of 
theplid^ 
hariiif  pio- 
oeedMMOB 
cu0of  avm- 


•the 
tote,  57  Geo.  3, 
0.53,  but  hit 
remedy  imdor 
that  act  Iwfiiv 
beendeleeted 
by  tlie  tenant 
•enring  noiioe, 
thathedit. 
pnted  the  title 
of  theleaior, 
and  the  tenant 
bafinf  aob- 


Doe  dem.  Crolet  v.  Roe. 

JDO  VILL  moved  for  judgment  against  the  casual  ejector. 
The  affidavit  in  support  of  the  motion  stated  that  the  pre- 
mises in  question  had  been  in  the  occupation  of  the  present 
tenant  during  a  period  of  five  years,  and  that  the  rent  had 
been  unpaid  during  the  whole  of  that  time ;  that  two  un- 
successful attempts  having  been  made  to  serve  the  tenant 
with  a  declaration  in  ejectment,  application  was  made  by 
the  lessor  of  the  plaintiff  to  two  magistrates,  in  the  usual 
manner,  in  order  that  proceedings  might  be  taken  as  on  a 
vacant  possession,  under  the  statute  67  Greo.^  3,  c.  62 ;  that 
the  costomary  notice  having  been  affixed  to  the  premises, 
it  was  taken  down  by  the  tenant,  who  gave  notice  to  the 
attorney  of  the  lessor  of  the  plaintiff,  that  he  disputed  Mr. 
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like  Doe  dem.  ScoU  v.  Roe  (a).     There,  the  tenant  having       \^^* 

absconded,  leaving  the  key  of  the  premises  in  question  in  ixm  den. 

the  care  of  a  broker,  the  Court  granted  a  rule  absolute  for  Crolky 
judgment  against  the  casual  ejector,  service  having  been        Roi. 
effected  upon  the  broker,  and  by  sticking  up  copies  of  the 
declaration  and  notice  on  the  premises. 

Pattbson,  J. — The  tenant  having  defeated  your  first 
remedy,  will  not  now  put  himself  in  the  way  of  disputing 
your  title  in  a  proper  manner.  You  have  made  out  a  case 
for  a  rule  to  shew  cause;  service  on  the  premises  to  be 
deemed  good  service. 

Rule  nisi  granted* 

(c)  jB/e,  Tol.  S»  p.  254,  O.  S. ;  6  BtDf(.  N.  C.  207>  S.  C.  See  JDoe 
dem.  Nottage  y.  Roe,  ante,  vol.  1,  p.  750,  N.  S. 


Bui^L  V.  Parkeb. 

BYLES  had  obtained  a  rule,  calling  on  the  plaintiff  to  When  in  to 
shew  cause  why  the  verdict  which  had  been  entered  for  S^^SodifoU 
the  plaintiff  at  the  trial  of  this  cause  should  not  be  set  Jjf  ^j^JJ^i 
aside,  and  a  nonsuit  entered ;  or  why  the  verdict  should  elarcd  in  the 
not  be  entered  for  the  defendant,  or  why  there  should  not  hut  et  the  trial 
be  a  new  trial     It  was  an  action  of  debt  for  goods  sold  [i,|fJ^JJjJ,c| 
and  delivered ;  pleas,  except  as  to  4/.  never  indebted,  as  to  Jf^^**"?*^* 
4/.  tender,  before  action  brought,  and  payment  into  Court :  parties,  by 
Replication  to  the  first  plea,  damages,  uUrdy  and  as  to  the  fondant  agreed 
second  plea,  a  denial  of  the  tender.     At  the  trial  before  the  J^JJf  JJ^JpSlJii 

partly  in  other 
ffoodi  and  parti?  in  money,  and,  there  being  no  evidence  oflered  to  shew  whether  the  defendant 
had  or  had  not  delivered  to  the  plaintiff  the  gooda  agreed  to  be  taken  in  exchange,  the  Jury  found 
a  verdict  for  the  plaintiff  for  the  amoont  of  the  money  only,  it  was  held,  that  it  was  no  oljectioD 
to  the  verdict,  that  the  plaintiff  had  not  declared  specially  on  the  contract. 

Where  in  support  of  a  plea  of  tender,  it  was  proved  that  an  agent  of  the  defendant  had  gone 
to  the  plaintiff  and  had  offered  him  4t  **  iu  full  discharge  of  his  account ;"  and  the  question  of 
the  meaning  of  these  words  was  not  left  to  the  jury,  but  a  verdict  was  directed  to  be  entered  for 
the  plaintiC  it  was  held,  that  the  tender  was  sufficient,  the  plaintiff  having  offered  no  oljeetion 
at  the  time  it  was  made,  to  its  form,  and  that  he  was  called  upon  to  aooept  the  ram  tendered  in 
fall  discharge,  but  rejecting  it  simply  on  the  ground  that  the  money  was  net  enough. 
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under  sheriff  of  the  county  of  Cambridge,  it  appeared,  that 
the  plaintiff  was  a  saddler,  and  that  the  defendant  being 
desirous  to  procure  a  new  saddle,  went  to  him,  and  it  was 
agreed  between  them  that  the  plaintiff  should  furnish  the 
defendant  with  a  new  saddle  and  bridle,  for  which  the  de- 
fendant was  to  give  an  old  saddle  and  bridle,  and  2L  in 
money.  The  price  of  a  new  saddle  and  bridle  was  admitted 
to  he  AL  The  new  saddle  and  bridle  were  furnished  to 
the  defendant,  besides  other  articles  amounting  to  21.  I3s.  Zd. 
in  value;  making  altogether  4/.  13^.  3d.,  which  the  plain- 
tiff claimed  to  be  entitled  to  receive  in  money.  The  evi- 
dence of  the  tender  was  that  of  a  witness  named  Gold- 
smith, who  proved  that  he  had  gone  to  the  plaintiff  on 
behalf  of  the  defendant ;  and  he  said,  "  I  offered  him  4/., 
and  I  said,  I  went  by  the  direction  of  Mr.  C.  Parker, 
to  pay  him  4/.  in  full  discharge  of  his  account ;  I  laid  down 
the  money  before  Mr.  Bull ;  he  said  he  should  not  take  it, 
I  did  not  ask  him  for  a  receipt ;  I  did  not  say,  I  will  pay 
the  money,  if  you  will  accept  it  in  full  discharge."  It  was 
objected  that  the  plaintiff  could  not  recover  in  this  action, 
for  that  the  contract  proved,  being  for  goods  to  be  paid  for, 
partly  in  money,  and  partly  in  other  goods,  there  should 
have  been  a  special  count  on  the  contract;  the  plaintiff 
also  objected  that  the  defendant  had  not  proved  a  sufficient 
tender^  for  that  it  was  cLoj^ed  with  a  co  ad  it  ion  that  the  4L 
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the  contract  proved  was,  that  the  goods  should  be  paid  for        1842. 
partly  in  money,  and  partly  in  goods,  the  plaintiff  must  be    ^""T^'^      ' 
nonsuited,  for  that  the  declaration  should  have  been  on  the  9, 

special  contract  Those  decbions,  however,  were  not  ap- 
plicable here,  for  if  the  plaintiff  chose  to  forego  his  claim  to 
the  delivery  of  the  goods  which  he  was  to  receive  in  return, 
he  might  still  recover  the  money  which  it  was  agreed 
should  be  pud,  Sheldon  v.  Cox  (a).  Here,  the  effect  of  the 
finding  of  the  jury  was  to  negative  the  plaintiff's  claim  for 
so  much  of  the  value  of  the  new  saddle  and  bridle  as  was 
covered  by  the  proposed  delivery  of  the  old  articles  in 
return,  for  the  total  claim  in  money  was  4/1  V6s.  3d ;  a 
sum  of  4iL  was  covered  by  the  plea  of  payment  into  Court ; 
the  jury  found  for  \'6s.  3(L  only,  and  thus  the  residue,  the 
value  of  which  was  21,  was  left  unrecovered  by  the  plain-  ^ 

tiff.  Secondly,  the  tender  which  was  proved  was  a  con- 
ditional tender.  In  Henwood  v.  Oliver  (b),  the  defendant,  who 
disputed  the  amount  of  the  plaintiff^s  bill,  sent  a  person  to 
tender  a  less  amount,  who  said  to  the  plaintiff,  when  he 
made  the  tender,  *<  I  am  come  with  the  amount  of  your 
bill;"  the  plaintiff  refused  the  money,  saying,  **I  shall  not 
take  that,  it  is  not  my  bill ;"  and  there  it  was  held,  that 
this  tender  was  not  accompanied  by  any  such  qualifying 
expressions,  as  would  preclude  the  plaintiff  from  recovering 
a  further  sum,  if  really  due  upon  his  bill  In  the  present 
case,  however,  the  expressions  were  of  a  different  character, 
and  if  the  plaintiff  had  taken  the  money  upon  the  terms  on 
which  they  were  offered,  he  could  not  now  have  recovered. 
[Wiffhtman,  J. — There  is  a  difference  between  saying,  <'I 
pay  you  in  full  discharge,"  and  calling  upon  the  plaintiff  to 
admit  that  no  more  is  due.  Leave  out  the  word  **  full," 
can  it  then  be  said  to  be  a  conditional  tender ;  and  does 
that  word  make  any  difference?]  The  omission  of  that 
word  was  immaterial;   if  the  plaintiff  had  received  the 

(a)  3  B.  &  C.  420 ;  5  D.  &  Ry.  277,  S.  C. 
(6)  1  Q.  B.  409;  1  G.  &  D.  25,  S.  C. 
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money,  he  must  have  admitted  that  it  was  in  discharge  of 
his  debt  Strong  v.  Harvey {a\  and  Cheminant  v.  Thamton(b)y 
were  cited. 

Byks,  in  support  of  the  rule.  First,  as  to  the  tender,  all 
that  the  supposed  condition  amounted  to  was  this,  that  the 
witness,  when  he  tendered  his  money,  stated  that  it  was 
the  full  demand.  In  Richardson  v.  Jackson  (c),  a  witness 
proved  that  he  went  to  the  shop  of  the  defendant,  and  saw 
the  sister  of  the  latter ;  that  he  told  her,  *<  that  he  had 
come  to  settle  the  defendant's  account;''  she  then  produced 
a  book,  and  looking  at  it,  said,  ''she  could  say  nothing 
about  it,  unless  her  brother  were  present ;"  the  witness  then 
offered  her  3/.  lis. :  but  she  said,  ''her  brother  had  looked 
over  the  book,  and  that  there  were  one  or  two  pounds 
more  owing;"  on  his  cross-examination,  the  witness  ad- 
mitted that  he  had  said  he  would  not  pay  the  money 
without  a  receipt  for  the  3/.  1  Is,,  and  there,  the  under- 
sheriff  left  it  to  the  jury  to  say  whether  the  tender  was 
proved,  and  they  found  for  the  defendant.  Upon  a  motion 
to  set  aside  the  verdict,  the  Court  of  Exchequer  held  that 
the  tender  was  sufficient  In  this  case,  it  was  the  duty  of 
the  under-sheriff  to  take  the  opinion  of  the  jury  upon  the 
sulgect,  and  as  he  had  not  done  so,  the  Court  would  either 
l^ant  a  new  trials  or  would  enter  the  verdict  for  the  de- 
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inmned  to  be  demanded,  and  the  plmntiff  could  not,  by        1842. 
reducing  his  demand,  get  rid  of  the  difficulty  which  pre-    ^buuT" 
sented  itself  on  his  case. 

Cur.  adv.  vulL 

WiGHTMAN,  J. — ^It  seems  to  me,  that  the  ▼erdict  on  the 
first  issue  in  this  case  should  stand ;  but  that  the  verdict 
should  be  entered  for  the  defendant  on  the  plea  of  tender. 
Upon  the  question  which  has  been  argued  on  the  first  issue, 
I  am  of  opinion  that  the  case  fidls  within  the  decision  of 
the  Court  in  Sheldon  v.  Cor,  which  was  referred  to  by  Mr. 
Gumiinff,  and  that  as  in  this  case,  it  does  not  appear  but 
that  the  saddle  and  bridle,  which  were  to  be  given  by  the 
defendant,  had  been  given,  it  is  to  be  taken  as  if  the  only 
matter  in  difference  was  the  money  to  be  paid.  On  the 
authority  of  the  case  which  was  cited,  therefore,  I  think 
that  this  action  may  be  maintained;  the  proceeding  not 
being  to  recover  any  damages,  in  respect  of  the  non-de- 
livery of  the  saddle  to  the  plaintiff.  With  regard  to  the 
question  of  tender,  I  think  that  on  that  plea  the  defendant 
is  entitled  to  recoven  It  was  said  that  the  tender  was  bad, 
because  it  was  made  in  fiill  discharge  of  the  plaintifi^s  ac- 
count Henwoad  v.  Oliver  was  referred  to.  There,  the  tender 
was  made  as  the  amount  of  the  plaintiff's  bill,  but  the 
plaintiff  expressly  refused  to  receive  it,  because  he  said,  that 
the  account  was  more ;  and  yet  the  Court  held  that  the 
tender  was  good.  Here,  though  it  is  true,  the  words  were 
not  the  same,  and  might  be  capable  of  a  different  con- 
strucdon,  yet,  as  the  case  was  not  left  to  the  jury,  nor  any 
objection  made  on  the  part  of  the  plaintiff  to  the  tender 
when  it  was  proposed,  I  should  take  it,  that  there  was  no 
such  condition  annexed  to  it  when  it  was  made,  as  would 
make  it  amount  to  this,  *^  unless  you  accept  this  money  in 
full  discharge,  I  will  not  pay  it  at  all''  The  plaintiff  re- 
fused to  take  it,  because  it  was  too  little ;  he  did  not  object 
to  the  form  of  the  tender,  nor  to  the  &ct  of  his  being  called 
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on  to  accept  tbe  money  in  full  discharge.  I  thinks  there- 
fore, that  the  defendant  is  entitled  to  a  verdict  on  this 
issue ;  but  that  the  verdict  on  the  first  issue  must  stand  for 
the  plaintiff. 

Rule  accordingly. 


A  certificate  in 
order  to  entitle 
the  plaintiff  to 
costs,  under  the 
statute,  3  &  4 
Vict  c.  24, 
that  au  action 
was  **  really 
brouffht  to  try 
aright,  be- 
sides the  mere 
right  to  reco- 
ver damaffes,** 
is  valid,  al- 
though it  be 
not  applied  for 
until  one  of  the 
jurors  in  ano- 
ther cause  has 


and  although  it 
be  not  actually 
given  until  the 
whole  of  ' 


Nelmes  V.  Hedges  and  Others. 

jL  his  was  an  action  of  trespass  for  breaking  and  entering 
the  dwelling  house  of  the  plaintiff^  and  expelling  him 
therefrom;  plea,  not  guilty,  ''by  statute."  The  cause  was 
tried  before  WilUams,  J.,  at  the  Summer  Assizes  for  the 
county  of  Buckingham,  and  upon  the  evidence,  the  title  to 
the  premises  came  in  question.  The  trial  occupied  the 
whole  day,  and  at  seven  o'clock  in  the  evening  the  jury 
retired  to  consider  their  verdict  After  some  delay,  the 
learned  Judge,  and  the  counsel  on  both  sides,  quitted  the 
Court,  an  agreement  having  been  made  between  the  latter 
that  the  verdict  should  be  taken  by  the  associate.  At  a 
quarter  past  eleven  o'clock  at  night  the  jury  returned  into 
Court,  and  gave  a  verdict  for  the  plaintiff,  with  one  fiurthing 
damages.  The  verdict  having  been  indorsed  on  the  record, 
the  jury  were  diseharKcd*     Oa  the  following  morning  at 
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Gunning^  (on  the  5th  of  November)  moved  for  a  rule, 
calling  upon  the  plamtifF  to  shew  cause  why  this  certificate 
should  not  be  rescinded,  upon  the  same  ground  urged  at 
the  trial,  namely,  that  it  was  too  late.  The  statute  required 
such  a  certificate  to  be  granted  "  immediately"  after  the 
trial  of  the  cause,  and  although  it  might  perhaps  be  con- 
ceded that  thb  provision  would  be  met  by  a  certificate 
being  granted  at  the  sitting  of  the  Court  on  the  day  after 
this  action  had  been  tried,  yet  this  certificate  not  having 
been  granted  until  the  jury  in  a  new  cause  had  been  sworn, 
there  had  not  been  a  sufficient  compliance  with  the  pro- 
visions of  the  stfiftute.  In  Shuttleworth  v.  Cocker  (a),  a 
construction  had  been  put  upon  the  statute,  and  from  that 
case  it  appeared  that  the  act  must  be  taken  to  require  the 
certificate  to  be  granted  before  any  new  matter  took  pos- 
session of  the  mind  of  the  Judge  (&).  Thompson  v.  Gibson  (c), 
and  Page  v.  Pearce  {d)y  were  cases  in  which  the  Court  of 
Exchequer  had  given  opinions  upon  the  same  act,  and 
although  in  the  latter  case  the  Court  had  intimated  that 
the  Judge  was  at  liberty  to  grant  a  certificate  even  after 
the  trial  of  a  new  cause,  that  opinion  was  extra-judicial, 
and  contrary  to  the  earlier  authorities,  and  to  the  obvious 
intention  of  the  Legislature.  Waggett  v.  Shaw  {e)  was  also 
referred  to. 

Cur,  adv.  vuU. 


1842. 

^ V ' 

Nblmeb 

r. 
Hedges 

and  Others. 


Pattbson,  J.,  (on  the  17th  of  November)  gave  judgment 
I  have  looked  into  the  cases  upon  this  question,  and  I  think 
that  the  decisions  in  Thompson  v.  Gibson^  and  Page  v. 
Pearce,  are  authorities  so  directly  in  point,  that  I  cannot 
allow  this  rule  to  go.  The  effect  of  the  decisions  in  those 
cases  is,  that  the  word  ^*  immediately,"  in  the  sense  in 


(fl)  Ante,  vol.  9,  p.  7^,  O.  S. ; 
2  Scott,  N.  R.  47,  S.  C. 

(6)  Vide  per  Parke,  B.,  in  GiU 
lett  V.  Green,  ante,  vol.  9,  p.  219, 
O.S. 

(c)  Ante,\o\.  9,  p.  717,  O.  S. ; 


8  M.  &  W.  281,  S.  C. 

{d)  Ante,  vol.  9,  p.  815,  O.  S. ; 
S.  C.  8  M.  &  W.  677.  See  Pryme 
v.  Brown,  ante,  vol.  1,  p.  680, 
N.  S. 

(e)  3  Camp.  316. 
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184S. 

^-v • 

Nblmks 

9. 

Hedom 
and  Othen. 


which  it  is  employed  in  the  act  of  ParUament,  does  not 
mean  so  soon  as  the  verdict  is  given^  without  any  time 
whatever  being  taken  for  consideration,  but  that  a  reason- 
able time  for  consideration  may  be  taken,  and  that  a  Judge, 
if  called  upon  to  certify  under  the  act,  must  have  some  time 
allowed  him  for  consideration.  If,  however,  the  word  was 
construed  to  mean  the  moment  the  verdict  is  delivered,  the 
Judge  would  have  no  time  whatever  to  view  the  bearings 
of  the  case.  In  this  case  it  seems  to  be  admitted,  that  the 
jury  having  retired,  the  parties  consented  that  the  verdict 
riiould  be  taken  by  the  associate,  and  the  learned  Judge 
and  the  counsel  on  both  sides  having  gone  away,  it  was 
not  to  be  expected  that  any  certificate  would  be  applied 
for  on  that  night  It  was  not  applied  for  either  on  the 
next  morning  the  moment  the  Court  sat,  but  the  appli- 
cation was  made  before  the  business  of  any  other  cause 
was  entered  upon ;  and,  after  the  jury  in  a  new  cause  were 
sworn,  the  certificate  was  granted.  On  the  authority  of 
the  two  cases  to  which  I  have  referred,  I  think  this  rule 
must  be  refused;  those  cases  went  a  great  deal  further 
than  this,  but  I  agree  with  the  decisions  which  were  there 
arrived  at  How  far  the  provisions  of  the  act  will  go,  I 
cannot  say ;  but  there  is  a  case  where  a  Judge  having  gone 
from  the  assize  town  to  another  county,  an  application  for 
a  certificate  there  was  held  too  la 
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Rbgina  V.  The  Justices  of  Staffordshire. 

J.  HIS  was  a  rule,  calling  upon  the  justices  of  the  county  Y**he«ri^**"'  f 
of  Stafford,  to  shew  cause  why  a  writ  of  mandamus  should  an  appeal  at 
not  issue,  commanding  them  to  enter  continuances,  and  an oMer' ©/re- 
hear an  appeal  of  the  churchwardens  and  overseers  of  the  "^[^t*,Jl|^ 
poor  of  the  township  of  Ramshom,  in  the  parish  of  Ella-  admitted  the 

,       /.       ,  1     /.       i        1  insuffidencyof 

Stone,  i^ainst  an  order  for  the  removal  of  a  female  pauper,  the  grounds  of 
and  her  family,  from  the  parish  of  Kingsley,  in  the  same  fn  ^JSce. 
countv.    The  order  of  removal  was  dated  the  29th  of  July,  ^"*  W^'**  ^^^ 

"  "^     an  adiourament 

1842,  and  was  served  on  that  day.    On  the  18th  of  August,  to  deliver  freih 
the  appellant  parish  gave  notice  of  appeal,  and,  on  the  Ist  6feed  to  pa? 
of  October,  they  served  the  respondents  with  a  statement  ^t*^^ 
of  their  grounds  of  appeal ;  the  Sessions  commenced  on  magirtratoa  re- 

o  ft'       '  ^       fused  to  direct 

the  18th  of  October,  and  the  appeal  was  called  on  for  trial  such  adjoum- 
on  the  following  day ;  after  it  had  been  called  on,  an  appli-  SJ^^d  the  ^^" 


cation  was  made  to  the  Court,  on  behalf  of  the  appellants,  h^rjiiitTJu 
for  an  adjournment  imtil  the  foUowimr  Session,  to  afford  Court  would 

_  "  •  /.  .  ^  .  1  not  interpose  to 

them   an  opportumty  of  preparing  and  serving  a  better  order  oontinu- 
notice  of  the  grounds  of  appeal,  those  which  they  had  JJJS^  ^^  ^l' 
served  being  considered  by  them  to  be  defective.     This  jpp^jltobe 

®  '^  heard  on  its 

application  was  supported  by  an  offer  to  pay  the  costs  of  merits. 
the  day ;  but,  upon  its  being  opposed  by  the  counsel  for 
the  respondents,  the  Court  refused  to  accede  to  it,  and  the 
order  of  removal  was  confirmed.  The  present  rule  had 
been  obtained  upon  the  grounds  that  the  question  of  ad- 
journment was  one  upon  which  it  was  competent  for  the 
Court  of  Quarter  Sessions  to  exercise  their  own  discretion 
and  that  the  Court  would  authorize  them  to  rehear  their 
appeal  upon  the  merits,  even  without  the  consent  of  the 
respondent  party. 

F.    V.  Lee  now  shewed  cause.     Rex  v.  Kimbolton  (o), 

(a)  6  Ad.  &  El.  603. 
VOL.    n. — N.   S.  A   A  D.    P.    C 
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1842.        was  a  distinct  authority  against  this  application,  for  there,  it 
Reotna       ^®®  held,  that  if  a  sufficient  notice  of  appeal  was  served, 
»•.  but  the  grounds  of  appeal  stated  were  defective,  the  (^ourt 

Stafford-  of  Quarter  Sessions  was  not  bound  to  adjourn  the  appeal, 
although  they  possessed  the  power  to  adjourn.  That  was 
no  reason  here,  why  the  Court  of  Quarter  Sessions  should 
have  exercised  the  authority  which  they  possessed;  the 
appellant  parish  was  bound  to  go  to  the  next  practicable 
Sessions;  they  had  elected  those  of  the  18th  of  October, 
and  if  they  had  been  guilty  of  negligence,  they  must  bear 
the  consequences.  The  simple  question  was,  whether  the 
justices  were  bound  to  adjourn  ?  There  was  nothing  to  com- 
pel them  to  do  so,  or  to  shew  that  they  had  desired  to  do 
so ;  and^  if  they  had  exercised  the  discretion  which  they 
undoubtedly  possessed^  the  appellants  could  not  complain. 
Rex  V.  The  Justices  of  Monmouthshire  {a\  and  Rex  v.  The 
Justices  of  Leicestershire  (^),  were  referred  to. 

Whateley^  contrL  Although  the  Court  of  Quarter  Ses- 
sions might  be  bound  to  adjourn  an  appeal  under  the  cir- 
cumstances which  had  here  arisen,  this  Court  would  exer- 
cise the  general  power  of  supervision  which  it  possessed, 
and  would  see  that  the  discretion  to  which  the  justices 
were  entitled  was  exercised  in  a  reasonable  manner.     In 
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WiGHTMAN,  J.— The  difficulty  is   this;    the  Court  of       1842. 

Quarter  Sessions  have  determined  that  they  would  not       jr^^ina 

adjourn   the  case.      They   have   not  reserved   the   point  ^^   /• . 

^     ,  -^  ,  .  ^  The  Justices  of 

whether  they  were  right  or  wrong  in  doing  so,  and  unless     Stafford- 

they  were  bound  to  adjourn,  and  it  is  admitted  they  were 

not,  I  do  not  see  how  the  Court  can  interfere. 

Rule  didcharged. 


SHIRK. 


WiNGFiELD  V.  Barton,  Secretary,  &c. 

t^OfVLTNG  moved  for  leave  to  issue  execution  against  The8Ututc4 

certain  parties,  shareholders  in  the  "  Patent  Rolling  and  Uxxix!*l!  6^ 

Compressing  Iron  Company,"  under  the  11th  section  of  f"patent^Roll- 

the  4  &  5  Vict  c.  Ixxxix,  under  which  the  company  is  ">g  and  Com- 

established.     It  appeared  that  an  action  had  been  brought  CompanT/*  to 

against  the  defendant,  as  secretary  of  the  company,  and  a  'n^the  n^e^of 

verdict  recovered  by  the  plaintiff;  execution  had  issued  their  secretary; 

'^  ^  ,  ■.  n.  enact* 

against  the  goods  of  the  company,  to  which  there  was  a  thatercryjudg. 

retium   of  nulla  bona,   and   the   present  application  was  any  proceed- 

therefore   made.     The   statute  was  passed  to  enable  the  iuS^Snal 

company  "  to  piut^hase  certain  letters  patent,  and  to  sue  P*^/  ^*^ 

and  be  sued."     Section  5,  gave  the  power  of  suing,  &c.,  efibct,  (under 

and  it  provided,  "  That  in  all  actions,  suits,  and  other  legal  ^ce^)*upon" 

proceedings,  other  than  proceedings  of  a  criminal  nature,  ^®  ^"T!!!^  ^^ 

and  all  proceedings  in  lunacy  or  bankruptcy,  whether  by  holder,  "ai  if 

^..  n  .cii  .  ©▼c'7  individ- 

way  ot  petition,   hat,   or,  m   ocotland,  sequestration,  or  ual  shareholder 
otherwise,  to  be  hereafter  instituted  or  prosecuted  by  or  name,  a'paity 

on  behalf  of  the  said  company,  either  alone  or  jointly  with  to  such  pro- 

ceeQing  j 
any  other  necessary  parties,  it  shall  be  sufficient  to  state  >•  12,  provides, 

-  .       :  ^    -  ^    J       that  the  plain- 

and  to  proceed  in  the  name  of  the  secretary  or  one  ot  the  tiff  may  cause 
directors  for  the  time  being  of  the  company,  as  the  nomi-  ^!jud^ 

to  be  issued 
against  all  or  any  of  the  shareholders,  ftc,  provided  that  no  such  execution  shall  be  issued, 
vnthout  leave  first  granted  b^  the  Court  upon  motion  m  open  Court :  Hdd,  that  the  shareholders 
could  only  be  charged  by  sci.  fa. :   Sefnble,  that  it  is  necenary  that  motion  in  open  Court  shall  be 
made  for  such  writ  of  sci.  fa. 

A   A  2 
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nal  plaintiff  representing  the  company  in  such  proceed- 
ings; and  that  in  all  actions,  suits,  and  other  legal  pro- 
ceedings to  be  hereafter  instituted  or  prosecuted  against 
the  company,  either  alone  or  jointly  with  any  other 
necessary  parties,  it  shall  be  sufficient  to  state  the  name 
of  the  secretary,  or  some  one  of  the  directors ;  or,  where 
there  shall  be  no  secretary  or  director,  then  the  name  of 
some  one  of  the  shareholders  for  the  time  being  of  the 
company,  as  the  nominal  defendant,  representing  the  com- 
pany in  such  proceedings :  Provided  always,  that  any  party 
suing  the  company  may,  if  he  think  fit,  join  any  share- 
holders of  the  company,  or  persons  who  shall  have  been 
shareholders  of  the  company,  together  with  such  nominal 
party  as  defendants  in  equity,  for  the  purpose  of  discovery, 
or  in  case  of  firaud."  Section  11,  under  which  this  appli- 
cation was  made,  enacted,  "  That  every  judgment,  decree, 
or  order  of  any  Court  of  justice,  in  any  proceeding  against 
any  such  nominal  party  as  aforesaid,  may  be  la^'fuUy 
executed  against,  and  shall  have  the  like  effect  on  the 
estate,  funds,  and  property  of  the  company,  and,  subject 
to  the  restrictions  herein-after  enacted,  upon  the  person, 
estate,  funds,  and  property  of  every  shareholder  thereof, 
as  if  every  individual  shareholder  had  been  by  name  a 
party  to  such  proceedings.*'    The  parties  now  sought  to 
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Bosanquet  v.  Ranrford  arose,  were  not  so  strong  as  those  1842. 
employed  in  this  statute;  for  in  the  former,  it  was  only 
enacted  that  ''eveiy  judgment  obtained,  &c.,  shall  have 
the  like  effect  upon  the  property  of  such  co-partnership, 
and  of  every  member,  as  if  obtained  against  the  co*part- 
nership :"  but  here,  the  circumstance  was  contemplated  of 
the  shareholder  being  actually  *^  party  to  the  proceedings." 
The  12th  section  of  the  statute  on  which  this  motion  was 
founded,  besides,  seemed  to  contemplate  such  a  motion  as 
the  present;  it  provided,  '^That  it  shall  be  lawful  for  the 
plaintiff  to  cause  execution  upon  any  judgment,  decree,  or 
order  obtained  by  him  in  any  such  action  or  suit  against 
any  such  nominal  par^  as  aforesaid,  to  be  issued  against 
all  or  any  of  the  shareholders  for  the  time  being  of  the 
company,  and  if  such  execution  shall  be  ineffectual  to 
obtain  satisfaction  of  the  sums  sought  to  be  recovered 
thereby,  then  it  shall  be  lawful  for  him  to  cause  execution 
to  be  issued  against  any  person  who  was  a  shareholder  of 
the  company  at  the  time  the  contract  was  entered  into 
upon  which  such  action  or  suit  shall  have  been  instituted : 
Provided  always,  that  no  such  execution  against  any  person 
being  or  having  ceased  to  be  A  shareholder,  shall  be  issued 
without  leave  first  granted  by  the  Court  in  which  such 
judgment,  decree,  or  order  shall  have  been  obtained,  upon 
motion  in  open  Court,  and  after  notice  of  such  motion 
given  to  the  person  sought  to  be  charged,"  &c.  Unless  a 
motion  for  judgment  was  here  referred  to,  it  was  doubtful 
what  was  meant  [Patteson^  J. — The  Bank  Act  contains 
the  same  words  in  section  13,  because  it  provides  that  no 
such  execution  shall  issue  *^  without  leave  first  granted  on 
motion  in  open  Court."  The  Court  of  Queen's  Bench, 
and  the  Coiut  of  Error  have  nullified  those  words,  because 
they  have  held  that  the  proceeding  must  be  by  sci.  fa.  I 
do  not  see  how  the  words  of  this  act  can  be  said  to  differ 
firom  those  of  the  7  Geo.  4,  c.  46.]  The  statute  now  in 
question  was  of  more  recent  date  than  that  of  the  7  Geo,  4, 
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and  it  was  probable  that  the  Legislature  would  not  have 
adopted  a  new  form  of  words  without  some  intention  dif- 
ferent from  that  which  had  governed  it  in  framing  the 
former  act  [Patteson^  J. — ^I  confess  I  cannot  see  any 
distinction  in  &ct  between  the  two  statutes ;  and  I  think 
at  present  that  your  motion  should  be  for  a  writ  of  scire 
fiicias  against  the  shareholders.  I  will,  however,  consider 
the  matter,  and  compare  the  provisions  of  the  two  statutes.] 


Cur.  adv,  vult. 

Patteson,  J.,  on  a  subsequent  day,  said,  I  have  looked 
at  the  two  acts,  and  have  carefully  compared  their  pro- 
vittons,  but  I  cannot  draw  any  distinction  in  my  own  mind 
between  their  provisions.  The  plaintiff  had  better,  there- 
fore, take  a  writ  of  scire  facias  by  leave  of  the  Court. 

Writ  granted. 


PooK  V.  Burrows. 

^iTs^^S^*  •^-^RTIN  shewed  cause  against  a  rule  obtained  on  be- 
with  a  writ  of    half  of  the  defendant,  for  a  review  of  the  taxation  of  costs 


imnmoiifOQ 
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sent  to  a  Judge's  order  being  obtained  for  judgment  for  1842. 
2SL  2s.  Sd.  debt  and  costs,  to  be  taxed  as  between  attorney 
and  client,  the  amount  to  be  paid  on  the  7th  of  November. 
An  order  of  Coleridge^  J.,  to  this  effect,  was  drawn  up»  and 
was  served  on  the  defendant,  and  on  the  27th  of  October 
the  defendant  was  served  with  an  appointment  to  tax :  he 
did  not  attend  the  taxation,  and,  in  his  absence,  the  costs 
were  taxed  at  6^  6«.,  a  portion  of  the  charge  allowed  by 
the  Master  being  for  the  preparation  of  the  declaration  and 
particulars  in  the  cause.  This  was  the  item  to  which  ob- 
jection was  raised  by  this  rule.  An  affidavit  in  answer 
was  now  produced,  in  which  it  was  alleged,  that  the  taxation 
took  place  in  the  ordinary  course,  and  that  the  plaintiff's 
attorney  had,  in  &ct,  prepared  the  declaration  and  par- 
ticulars before  the  defendant  applied  to  him  to  settle  the 
action.  It  was  urged,  first,  that  this  motion  was  too  late, 
for  that  it  was  not  made  until  after  the  8th  of  November, 
when  the  money  had  already  become  payable  under  the 
order  of  the  learned  Judge,  and  when  execution  had  been 
sued  out,  and  that  it  was  a  mere  attempt  to  obtain  further 
time ;  and,  secondly,  that  the  plaintiff's  attorney  was  en- 
titled to  the  costs  of  preparing  the  declaration  and  par- 
ticulars, for  that  the  practice  of  the  Court  authorized  their 
preparation  at  any  time  after  the  fourth  day  from  the  ser- 
vice of  the  writ  of  summons.  Further,  the  costs  were  to 
be  taxed  as  between  attorney  and  client,  and  not  as  between 
party  and  party,  and  the  attorney  was,  therefore,  entitled 
to  all  that  had  been  allowed,  having  proceeded  only  with 
due  promptitude  for  the  interests  of  his  client. 

Dawlinff,  Serjt,  in  support  of  the  rule.  First,  the  motion 
was  not  too  late  ;  the  defendant,  under  the  Judge's  order, 
was  not  required  to  pay  until  the  7  th  of  November;  it  was 
not  until  the  8th  that  the  demand  of  the  money  was  made 
by  the  plaintiff,  and  it  was  then  only  that  he  discovered  the 
charge  of  which  he  now  complained :  that  the  defendant 
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did  not  appear  before  the  Master  on  the  appointment  to 
tax,  was  immaterial,  and  any  application  to  the  Court 
before  he  ascertained  by  the  plaintiff's  demand  what  amount 
of  costs  was  allowed  by  the  Master,  would  have  been  quia 
timet  Secondly,  the  plaintiff's  attorney  had  prepared  his 
declaration  too  soon.  The  defendant  had  not  appeared 
when  he  applied  to  the  plaintiff's  attorney  to  settle  the 
action,  and  the  phdntiff  could  not,  at  all  events,  have  de- 
clared until  the  24th  of  October,  under  the  1 1th  section  of 
the  2  Wm.  4,  c.  39.  It  was  quite  imnecessary,  therefore, 
to  prepare  a  declaration  so  early  as  the  7th  of  October. 


Patteson,  J. — The  Master  could  not  have  been  aware 
of  the  dates  in  this  case ;  if  so,  he  would  have  seen  that 
the  declaration  could  not  have  been  delivered  before  the 
24th  of  October ;  it  is  not  stated  in  the  plaintiff's  affidavit 
that  the  dates  were  brought  before  his  notice,  and  although 
part  of  the  defendant's  difficulty  arises  from  his  not  attend- 
ing the  taxation,  still  I  think  that  it  was  the  duty  of  the 
plaintiff's  attorney  to  have  told  the  Master  what  the  real 
&cts  were.  The  case  must  go  back  to  the  Master,  because 
I  think  that  he  has  had  no  opportunity  of  exercising  his 
judgment  whether  these  were  proper  charges  to  be  allowed 
or  not      The  plaintiff's    attorney  having    suffered    the 
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Regina  V,  Ellis  and  Greenwood. 

J.N  Hilary  Term,  1842,  Baines  had  obtidned  a  rule,  which  It  isno  objec- 

called  upon  Mr.  William  Ellis,  and  Mr.  Joseph  Greenwood,  f^^  mand«t* 

magistrates  of  the  West  Riding  of  Yorkshire,  to  shew  cause  ""^^J^^^**' 

why  a  mandamus  should  not  issue  to  them,  commanding  wammtofdis. 

them  to  grant  a  warrant  of  distress  under  their  hands  and  lery  of  poor 

seals,  for  levying  upon  the  goods  and  chattels  of  Thomas  auSs^wo  U-' 

Wall,   an   inhabitant  and   occupier  of  rateable   property  i«r»te  »nd  dis- 

*  ,      tinct  rates, 

within  the  township  of  Keighley,  the  sum  of  18«.  9i,  in      Although 

respect  of  a  rate  made  for  the  relief  of  the  poor  of  that  than  two  ma- 

township  on  the  8th  of  May,  and  also  a  like  warrant  of  Sj^^^on. 

all  of  whom 
take  part  in  a  decifioii,  by  which  the  intungof  a  distress  warrant  to  levjpoorrales  is  refused,  it  is 
not  necessary  that  upon  an  application  for  a  mandamus,  all  who  were  present  and  took  part  in 
the  decision,  should  be  included  in  the  rule ;  but  if  the  Court  saw  that  any  two  had  been  selected, 
or  that  any  of  the  justices  so  acting  had  been  omitted  for  any  improper  purpose,  all  would  be 
reouved  to  be  joiued. 

Where  upon  an  application  for  a  mandamus  to  justices,  to  issue  their  warrant  of  distress  to 
levy  a  poor  rate,  it  appeared  that  the  property,  in  respect  of  which  the  rate  was  sought  to  be 
obtained,  was  trust  property,  left  by  a  testator  for  the  purposes  of  a  free  school,  and  that  one  of 
the  justices  refusing  to  grant  his  warrant  was  a  trustee  of  the  estate ;  it  was  held,  that  notwith- 
standing his  character  as  such  trustee,  he  was  liable  to  the  mandamus. 

A  poor  rate  was  made  on  the  8th  of  May,  1841,  for  the  township  of  K. ;  W.,  an  occupier  of 
land  m  the  township,  having  refused  to  pay  the  rate  made  upon  him,  was  summoned  and  appeared 
before  the  justices  of  K.,  on  the  26th  of  August ;  the  application  of  the  parish  officers  for  a 
warrant  of  distress  was  then  refused  by  the  justices ;  on  the  21st  of  September,  the  parish  officers 
obtained  counsers  opinion  on  the  question  of  the  liability  of  W. ;  on  the  18th  of  September,  a 
second  rate  was  made ;  on  the  1 6th  of  October,  W.  was  summoned  before  the  justices  of  S.  in 
respect  of  both  rates,  but  the  justices  being  equally  divided  in  opinion  gave  no  decision ;  a  new 
demand  was  then  made  by  the  parish  officers  of  the  second  rate,  and  on  the  29th  of  December 
W.  again  appeared  on  a  summons  before  the  justices  of  K.,  in  respect  of  that  rate,  but  they 
again  refused  to  issue  their  distress  warrant :  Held,  that  the  parish  officers  were  not  too  late  in 
applying  for  a  mandamus  in  respect  of  both  rates  in  H.  T.,  1842 :  HeldtUMO,  that  the  magbtrates 
orS.,  being  equally  divided  in  opinion  upon  the  question  of  the  liability  of  W.  to  the  second 
rate,  the  parish  officers  were  entitled  to  take  the  case  before  the  magistrates  of  K.,  and  Uiat 
the  latter  had  jurisdiction  to  act. 

A  testator  by  his  will  devised  to  the  township  of  K.,  certain  premises,  for  the  maintenance 
of  a  sufficient  schoolmaster  for  teaching  children,  residing  within  the  town  and  parish  of  R., 
free  and  without  an^  other  stipend,  and  then  said,  **  and  it  is  further  my  deshre  that  the  town 
and  parish  of  K.,  will  exempt,  free,  and  discharge  my  said  messuages,  &c.»  in  K.,  as  aforesaid, 
of  and  from  the  pa3rment  of  all  lays,  taxes,  impositions,  and  assessments  :"  Held,  that  although 
from  the  year  1713  to  the  year  1841,  no  assessment  of  poor  rate  had  been  imposed  in  respect  of 
the  premises  in  question,  that  although  in  1841,  a  resolution  of  vestry  was  come  to,  by  which  it 
was  determined  that  they  should  be  exempted,  and  that  although  the  objects  of  the  testator  had 
been  carried  out  by  the  establishment  of  a  free  school,  and  the  payment  of  a  schoolmaster  out 
of  the  rents  and  proBts  of  the  devised  premises,  the  assent  to  the  condition  of  the  will,  by  the 
parishioners,  did  not  exempt  the  beneficial  occupier  from  being  assessed  to  the  relief  of  the  poor, 
by  the  township  of  K.,  (which  is  an  independent  township,  raainlaintng  its  own  poor,)  in  respect 
1^  the  same  premises. 
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distress  for  a  further  sum  of  18«.  dd.^  in  respect  of  a  like 
rate  made  on  the  18th  of  September^  1841. 

A  Hall  now  shewed  cause.  The  rule  was  obtained 
upon  the  affidavits  of  various  persons,  the  overseers  and 
the  collector  of  poor-rates  for  the  township  of  Keighley, 
and  from  them  it  appeared,  that  in  May,  1841,  a  rate  of 
Is,  in  the  pound  for  the  relief  of  the  poor  of  that  township, 
was  duly  made  and  allowed ;  and  that  Thomas  Wall,  an 
inhabitant  of  the  township,  was  included  in  the  rate,  and 
was  therein  charged  as  occupier  in  respect  of  a  house  occu- 
pied by  him  under  the  trustees  of  the  Keighley  Free 
School,  the  rateable  value  of  which  was  stated  to  be 
1821  I5s.;  that  ISs.  9d.  became  due  under  the  rate  in 
respect  of  his  occupation  of  those  premises;  that  Wall 
had  resided  in  the  said  house  with  his  family,  and  had  had 
a  beneficial  occupation  of  the  same,  in  respect  of  which  he 
was  rated  from  the  year  1830  continuously  to  the  present 
time,  and  that  he  still  continued  to  reside  in  and  occupy 
the  same ;  that  neither  Wall  nor  any  person  had  been  rated 
for  many  years  in  respect  of  the  premises  in  question,  in 
consequence  of  a  desire  expressed  in  the  will  of  Mr.  J. 
Drake,  that  the  land  upon  which  the  said  house  had  been 
erected,  and  which  he  had  given  to  the  trustees  for  the 
of  a  Free  Scboul  at  Keighley.  should  he  exempted 
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peace,  &c.,  against  the  said  Thomas  Wall,  and  the  said  1842. 
Wall  was  thereupon  summoned  to  appear  and  did  ap- 
pear before  Mr.  William  Ellis,  Mr.  Joseph  Greenwood, 
and  Mr.  Edwin  Greenwood,  three  justices,  on  the  25th  of 
August,  1841,  when,  upon  hearing  the  facts  above  stated, 
the  said  Magistrates,  though  thereunto  requested,  &c.,  and 
though  proof  was  given  of  Wall's  refusal  to  pay  the  rate, 
declined  to  grant  a  distress  warrant  against  the  said  WaU 
for  non-payment  thereof,  and  the  said  magistrates  then 
indorsed  a  memorandum  of  their  decision  upon  the  infor* 
mation,  as  follows :  ^*  We,  entertaining  a  doubt  as  to  the  legal 
liability  of  Mr.  Wall  to  pay  the  rate,  and  inclining  in  &vor 
of  his  exemption,  refuse  to  grant  a  distress  warrant  for  the 
recovery  thereof,  and  dismiss  the  complaint  accordingly ;" 
that  the  overseers,  in  consequence  of  this  decision,  took  the 
opinion  of  counsel  upon  the  question  of  the  liability  of  Wall, 
and  that  the  opinion,  dated  20th  of  September,  was  &vorable 
to  this  application.  The  affidavit  then  stated  a  further 
rate  of  Is.  in  the  pound  to  have  been  made  on  the  18th  of 
September,  in  the  same  year,  in  respect  of  which.  Wall 
was  charged  with  a  further  sum  of  I8s.  9(L  in  respect  of 
his  said  house,  and  that  certain  of  the  Keighley  magis- 
trates, being  trustees  of  the  Free  School,  it  was  deemed 
advisable  to  apply  to  the  magistrates  in  petty  sessions  at 
Skipton,  in  the  West  Riding,  in  respect  of  the  non-pay- 
ment of  that  rate  by  the  said  Wall ;  that  Wall  was,  in  con- 
sequence, duly  summoned  to  appear,  and  appeared  before 
four  justices  assembled  in  petty  session  at  Skipton,  but  that 
the  Skipton  magistrates,  having  ascertained  that  the  case 
had  been  already  before  the  justices  at  Keighley,  refused 
to  interfere ;  that  a  demand  was  then  made  upon  Wall  for 
the  second  rate,  and  that  a  refusal  being  given,  he  was 
summoned  and  appeared  before  Mr.  William  Ellis,  Mr. 
Frederick  Greenwood,  and  Mr.  Joseph  Greenwood,  magis- 
trates in  petty  sessions  assembled  at  Keighley,  on  the  29th 
of  December,  and  that  the  said  magistrates  then  again 
refused  to  issue  a  distresi^  warrant  against  the  said  Wall, 
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upon  the  ground  that  he  was  not  liable  to  pay  the  rate, 
first,  because  the  parish  had  consented  to  accept  the  trust 
under  Mr.  Drake's  will  with  the  term  imposed,  that  that 
should  be  only  accepted  on  the  property  being  exempted 
firom  rates;  secondly,  because  the  parish  had  never  de- 
manded rates  for  more  than  a  century ;  and  thirdly,  that 
the  original  contract  of  exemption  had  been  confirmed  by 
the  resolutions  of  a  recent  vestry  meeting.  Affidavits  in 
answer  were  now  produced,  which  stated  that  Frederick 
Greenwood,  and  the  defendant,  William  Ellis,  were  two  of 
the  acting  trustees  for  the  management  of  the  property 
devised  by  Mr.  Drake  to  the  parish  of  Keighley ;  that  the 
parish  had  been,  from  the  date  of  Mr.  Drake's  death  (27th 
of  May,  1713),  in  the  fiill  enjoyment  of  the  property  so 
devised,  and  that  during  all  that  time,  according  to  the 
belief  of  the  deponents,  the  same  had  been  exempted  fi-om 
the  payment  of  all  lays,  taxes,  and  parochial  assessments ; 
that  the  existing  leases  of  the  persons  occupying  the 
premises  in  question,  were  contracted  for  upon  the  un- 
derstanding of  such  exemption ;  that  the  rent  and  pro- 
ceeds were  applied  in  furtherance  of  the  objects  expressed 
'  in  the  will  of  Mr.  Drake ;  that  the  house  occupied  by  Wall 
was  built  upon,  and  formed  part  of  the  property  devised  ; 
that  these  facts  were  proved  before  the  magistrates  in  petty 
Bsion^,  and  were  not  contradicted  on  behalf 
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preceding  the  meeting,  it  was  determined  by  a  resolution,        1842. 
which  was  carried  by  a  majority  of  twenty  to  three,  "  that       j^l^^^ 
the  property  of  the  Keighley  Free  Grammar  School  be  ex-  v* 

empted  from  parochial  rates  according  to  the  request  of 
the  founder,  and  as  has  been  sanctioned  by  the  parish- 
ioners." The  following  extract  from  the  will  of  Mr.  Drake 
was  also  set  out  in  the  affidavits. 

*^  Item :  I  give  to  the  township  of  Keighley,  all  those  my 
two  messuages,  barns,  buildings,  &c  situate,  lying,  and 
being  in  Keighley  aforesaid,  in  the  county  of  York,  &c., 
for  the  maintenance  of  a  sufficient,  and  unmarried,  and 
qualified  schoolmaster,  for  teaching  of  children  residing 
and  dwelling  within  the  said  town  and  parish  of  Kei^ey, 
in  the  English,  and  Latin,  and  Greek  tongues ;  which  said 
schoolmaster,  for  the  time  being,  shall  always  teach  and 
instruct  children  within  the  said  town  of  Keighley,  tree, 
and  without  any  other  reward  or  stipend  whatsoever,  and 
have  the  rents  and  profits  of  my  said  messuages,  &c.  yeaily 
paid  him,  &c  And  it  is  further  my  desire,  that  the  town 
and  parish  of  Keighley  aforesaid,  will  exempt,  free,  and 
discharge  my  said  messuages,  &c.,  of  and  from  the  payment 
of  all  lays,  taxes,  impositions,  and  assessments  whatsoever.** 

It  was  now  contended,  that  the  rule  which  had  been  ob- 
tained was  informal ;  first,  it  sought  to  procure  a  manda- 
mus to  be  issued  in  respect  of  two  distinct  and  separate 
rates ;  but  it  was  urged,  that  there  should  have  been  sepa- 
rate rules  obtained  in  respect  of  each  cause  of  complaint, 
for  that  it  might  happen  that  in  one  matter  a  good  defence 
might  be  ^ven,  as  that  the  application  to  the  justices  was 
too  late,  or  otherwise ;  while  in  the  other,  no  answer  could 
be  a£Porded,  and  thus  confusion  would  be  produced.  The 
question  of  costs  might  veiy  materially  depend  upon  the 
answer  to  be  made  to  the  rule ;  but  it  was  to  be  observed, 
that  in  a  case  moved  as  this  was,  even  if  the  defendant  was 
entitled  to  succeed  upon  one  point,  he  could  not  obtain 
his  costs  upon  that  point,  because  they  could  not  be  dis- 
tinguished from  those  which  his  adversary  might  be  en- 
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titled  to  be  paid  upon  the  other.  Secondly,  the  application 
was  directed  against  the  wrong  parties.  From  the  affidavits 
it  appeared,  that  the  liability  of  Mr.  Wall  to  the  rate  of  the 
8th  of  May,  1841,  was  discussed  upon  the  complaint  of  the 
overaeers,  not  only  before  the  defendants,  Mr.  William 
Ellis  and  Mr.  Joseph  Greenwood,  but  that  there  was 
present  at  the  same  petty  sessions,  Mr.  Edwin  Greenwood, 
of  whom,  however,  on  this  application,  no  notice  was  taken. 
The  same  observation  applied  also  to  the  second  hearing, 
upon  the  complaint  in  reference  to  the  rate  of  the  18th  of 
September,  because  there  also  the  magistrates  present  were 
the  two  defendants  and  a  third  magistrate,  Mr.  Frederick 
Grreenwood.  The  rule,  however,  ought  to  have  been  di- 
rected against  all  the  magistrates  who  were  present  at  and 
assisted  in  the  hearing.  It  was  true  that  the  statute 
43  Eliz.  c.  2,  s.  4,  authorised  the  issuing  a  distress  warrant 
in  such  a  case,  by  two  justices,  but  where  more  than  two 
were  present,  the  jurisdiction  was  vested  in  all,  and  all 
must  be  joined  in  any  proceedings  in  respect  of  their 
acting  or  refusing  to  act,  to  the  exclusion  of  a  smaller 
number  of  them;  Bex  v.  Townsend  (a);  Regina  v.  The 
'J^$ticeM  of  Staffordshire  (b) ;  Rex  v.  Sainthury  (c) ;  Rex  v. 
Wix  (d) ;  Regina  v.  St  Saviaur^s  {e).  The  case  was  like 
that  of  an  award,  and  it  had  been  held  (/),  that  where  a 
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in  opinioOy  no  order  was  made.  The  objection  having  1842. 
been  raised,  that  the  mandamus  could  not  go  against  one 
justice,  when  two  had  refused  to  act.  Lord  Denman,  C.  J., 
after  refusing  the  rule  on  other  grounds,  said,  **  It  is  also  a  '^ 
well  founded  objection  to  this  rule,  that  it  is  applied  fiwr  ^^^^^''^^ 
against  one  justice  only,  whereas  it  does  not  appear  thmt 
one  only  refused  the  order.**  From  that  observation  it  was 
to  be  inferred,  that  the  writ  must  be  asked  for  against  all 
who  refused  to  act,  and  in  this  case,  the  affidavit  shewed 
the  refusal  of  all  the  magistrates  at  both  petty  sessions. 
If  the  rule  was  not  such  as  was  contended  for,  how  was  the 
selection  of  the  magistrates,  against  whom  proceedings 
were  taken,  to  be  made  ?  Supposing,  in  such  a  case,  several 
magistrates  to  be  present  at  a  petty  sessions,  and  that  the 
majority  should  be  un&vourable  to  the  application,  but 
that  there  should  be  two  who  were  not  averse  to  it ;  if  a 
selection  was  to  be  made,  the  two  last  named  might  be 
those  chosen,  and  by  collusion,  the  mandamus  might  be  thus 
obtained,  and  the  party  complained  of  thus  unjustly 
harrassed.  For  the  sake  of  securing  the  due  administration 
of  justice,  therefore,  the  Court  would  not  sanction  any  se- 
lection being  made,  but  would  require  all  the  justices  who 
constituted  the  Court  of  petty  session,  to  be  included  in 
the  application.  But,  thirdly,  if  any  selection  was  to  be 
made,  Mr.  William  Ellis  was  the  gentleman  whose  name 
should  have  been  omitted,  because  it  appeared  that  he  was 
a  trustee  of  the  charity  for  which  an  exemption  was  claimed. 
[PatUsoTij  J. — ^That  was  a  very  good  reason  for  his  refusing 
to  act,  but  it  forms  no  answer  to  this  application.]  Fourthly, 
the  present  motion  was  too  late,  so  far  as  it  concerned  the 
rate  of  the  8th  of  May,  1841.  From  the  affidavits,  it  ap- 
peared, that  the  first  hearing  upon  the  summons  against 
Wall  for  that  rate,  took  place  on  the  25th  of  August ;  on  the 
21st  of  September,  the  overseers  obtained  counsel's  opinion 
upon  the  question,  and  although,  on  the  16th  of  October,  a 
summons,  in  respect  of  the  second  rate  (of  the  18th  of  Sep- 
tember), was  heard ;  they  passed  over  Michaelmas  Term, 


368 


CASES  ON   POINTS  OF    PRACTICE,    Q.    B. 


1842. 

' V ' 

RiOINA 

0. 

Ellis 

and 

Gebenwood. 


1841,  and  fiuled  to  come  to  the  Court  for  the  present  rule, 
until  Hilary  Term,  1842.  Fifthly,  with  regard  to  the  se- 
cond rate  also,  this  application  must  be  unsuccessful ;  for  if 
any  mandamus  should  go,  it  should  be  against  the  Skipton 
ma^trates,  to  whom  application  was  first  made,  and  whose 
reftisal  to  act  was  first  given.  It  was  clear  that  they  were 
authorized  to  act,  but  they  refused  to  do  so ;  yet  no  pro- 
ceedings were  taken  against  them.  There  was  a  su^estion 
of  a  firesh  demand  and  refusal  of  the  rate  from  Wall,  after 
the  hearing  at  Skipton,  but  the  Court  would  not  counte- 
nance proceedings  such  as  those  which-  were  disclosed,  for 
if  such  were  allowed,  the  effect  might  be,  that  com- 
plainants in  the  position  of  these  overseers,  would  resort 
to  the  indecent  practice  of  going  through  the  whole  list  of 
ma^trates  for  the  county,  until  they  had  found  two  who 
were  &vorable  to  their  views.  The  matter,  therefore, 
having  been  once  before  the  magistrates  at  Skipton,  it  was 
incompetent  to  the  applicants  to  go  to  other  justices,  in 
respect  of  the  same  subject  But  sixthly,  as  to  the  rate- 
ability  of  the  property.  Upon  this,  as  well  as  the  formal 
objections,  the  rule  must  be  dischai^ged.  This  turned  upon 
the  construction  to  be  put  upon  the  will  of  the  testator, 
Drake;  it  was  submitted,  that  upon  the  terms  of  the  will, 
the  parish  had  taken  this  property  subject  to  a  condition. 
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liable  to  actions,  or  that  such  of  them  as  were  trustees,  1842. 
and  had  entered  into  agreements  with  masters  or  tenants, 
would,  by  the  necessary  infraction  of  those  agreements,  be 
rendered  open  to  proceedings  in  Chancery.  The  case  of 
Rex  V.  Catt  (a),  was  supposed  to  be  analogous  to  this ; 
there,  the  master  of  a  free  school  was  appointed  by  the 
minister  and  inhabitants  of  a  parish,  under  a  deed  of  in-^ 
denture,  whereby  a  house  and  garden  were  assigned  for 
the  habitation  of  the  master,  and  for  the  use  of  him  and 
his  &mily  freely,  without  payment  of  any  rent,  income^ 
gift,  sum  of  money,  or  other  allowance  whatever,  for  or  out 
of  the  same ;  which,  together  with  certain  lands  and  an- 
nuities were  given  for  the  teaching  of  ten  boys,  sons  of  the 
meaner  sort  of  the  inhabitants  of  the  parish ;  it  was  held, 
that  the  master,  being  the  occupier  of  the  house  and 
garden,  was  rateable  for  them.  There,  however,  the  very 
foundation  of  the  case  was  a  deed,  and  it  was  the  parties 
only  to  a  deed  who  were  bound  by  it*  The  obligations 
under  this  will,  however,  were  of  a  different  character 
and  were  binding  on  the  parish.  The  case  of  The  Attorney 
General  v.  Black  (&),  arose  in  reference  to  the  same 
charity.  The  object  of  the  charity  then,  besides,  was 
limited  to  the  education  of  ten  poor  boys,  whereas  in  this 
case,  it  was  given  **  for  the  teaching  of  children  residing 
and  dwelling  within  the  towns  and  parish  of  Keighley  f 
there  being  no  limitation  as  to  the  number  or  class.  That 
no  precise  form  of  words  was  necessary  in  order  to  create  a 
condition  in  a  will,  was  clear,  as  well  as  that  when  the 
testator's  intention  to  impose  a  condition  obviously  ap- 
peared, it  must  be  carried  into  effect  (c).  It  was  only 
necessary,  therefore,  in  this  case,  to  shew  that  the  words 
used  were  imperative.  The  word  "desire,"  which  was 
employed,  was  always  so  construed;  Harding  v.  Glyn  (rf); 
Foley  V.  Parry  {e) ;  Broum  v.  Higgs  (/).      Nor  was  any 

(a)  6  T.  R.  332.  (rf)  1  Atk.  469. 

(fi)  11  Ves.  Jun.  191.  (e)  2M.&K.  13S;  5  Sim.  138. 

(c)  Wins.  Ex.  785.  (/)  8  Ves.  561. 
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distinction  to  be  drawn  from  the  circumstance,  that  the 
testator,  in  imposing  the  condition,  or  proposing  the  elec- 
tion contained  in  this  will,  was  dealing  with  property,  or 
rights,  or  liabilities,  over  which  he  had  no  control.  For 
here,  the  true  description  of  the  term  was,  that  it  put  the 
parish  to  an  election,  and  the  election  to  take  the  property 
having  been  made,  that  was  sufficient  to  establish  the  con- 
dition, Popham  V.  Bampjield  (a).  The  enjoyment  for  one 
hundred  and  twenty-five  years  of  freedom  from  parish 
rates,  afforded  ample  proof  of  the  construction,  which 
during  that  period,  had  been  put  upon  the  will;  and 
it  was  a  well-known  rule,  that  although  a  charity  was 
not  barred  -by  the  Statute  of  I-iimitations,  an  adverse 
enjoyment  for  a  long  series  of  years,  afforded  a  very  ma- 
terial consideration  in  construing  an  instrument  under  which 
it  claimed.  Attorney  General  v.  The  Mayor  of  Bristol  {b). 
The  question,  however,  might  shape  itself  into  one  of 
election,  and  the  rule  upon  this  subject  was  laid  down  in 
Roper  on  Legacies^  p.  481.  There,  Thellusson  v.  Wood- 
fwd  (c),  was  cited,  and  a  judgment  of  Lord  Rosslyn  was 
given,  who  said  {d\  "  No  person  puts  himself  in  a  capacity 
to  take  under  an  instrument,  without  performing  the  con- 
ditions of  the  instrument,  and  they  may  be  express  or  im- 
plied ;  if  it  is  stated,  or  can  be  collected  that  such  was  the 
intention  of  the  parties  to 
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the  property  could  no  longer  be  said  to  belong  to  them.  1842. 
Their  non-interpoeition  to  demand  the  rates  for  one  hun-  Regina 
died  and  twentj-five  years,  was,  at  all  events,  binding  on  «. 

them,  and  the  resolution  which  had  been  come  to  by  the 
vestry,  was  equally  so.  Attorney  General  v.  Hartley  (a) ; 
Still  V.  Palfrey  (b);  Attorney  Creneral  v.  Foyster  (c);  Be 
Cliertsey  Market  (<f ),  shewed  that  the  general  position  that 
parishioners  could  not  bind  their  successors,  was  too  laige ; 
and  Veky  v.  Burder  (e\  established  the  proposition  that 
parishes  were,  for  some  purposes,  corporations.  Black' 
bourn  V.  Webster  (/),  and  Martin  v.  Nuthin  {g\  were  cases 
in  which  the  Court  of  Chancery  had  compelled  parishes  to 
do  equity,  from  which  it  was  to  be  collected,  that  incoming 
parishioners  were  bound  by  the  agreement  of  the  parish  at 
large. 

The  Solicitor  General^  and  Baines,  in  support  of  the  rule. 
First,  as  to  the  objection  that  all  the  magistrates  who  were 
present  at  Petty  Sessions  ought  to  have  been  included 
in  this  motion.  There  was  no  case  which  justified  such  a 
proposition.  The  case  of  Bex  v.  SilKfant  had  been  mis* 
conceived  There,  an  application  was  made  for  a  manda- 
mus against  Mr.  Sillifant,  commanding  him  to  make  an 
order  for  the  payment  of  a  church-rate,  under  53  Gea  3, 
c  127,  s.  7,  and  the  objection  taken  was,  that  one  magia** 
trate  could  not  make  an  order  under  the  act,  and  that  a 
second  magistrate,  not  being  shevm  to  be  willing  to  make 
the  order,  a  mandamus  could  not  go  against  one  only. 
Where  many  magistrates  were  assembled  at  Petty  Sessions, 
however,  and  any  two  refused  to  do  an  act  which  two 
might  perform,  a  mandamus  would  lie  against  them.  Under 
this  act  of  Parliament,  the  authority  was  given  to  two 

(a)  2  Jac.  &  W.  353.  (c)  1  Anst.  116. 

(b)  Cor.  Sir  H.  Jenner,  Arches  (d)  6  Price,  261. 
Court,  Dec.  llth,  1841.  Reported  (e)  12  Ad.  &  El.  265. 
in  "  Short  Notes  in  the  Ecclesi-  (/)  2  P.  Wms.  633. 
mstical  Courts,"  p.  220.  C^)  2  P.  Wms.  266. 
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magidtrates  to  make  the  order;  the  two  gentlemen  agiunst 
whom  this  application  was  made  had  been  applied  to,  but 
they  had  refused,  and  the  overseers  were  in  consequence 
compelled  to  come  to  the  Court  It  was  absurd  to  suppose 
that  the  rule  contended  for  could  prevail  to  its  full  extent, 
because,  if  that  were  so,  and  twen^  magistrates  were  pre- 
sent at  a  Petty  Session,  and  the  name  of  any  one  was 
foigotten,  that  would  afford  a  sufficient  answer  to  such  an 
iqpplication.  Neither  did  the  &ct  that  this  rule  referred  to 
two  rates  afford  any  ground  of  objection.  In  Bex  v.  The 
JuMces  of  Suffolk  (a),  an  appeal  against  four  rates  was  held 
unobjectionable;  and  that  was  an  analogous  case.  But, 
thirdly,  it  was  said  that,  as  agiunst  Mr.  Ellis,  at  all  events, 
this  rule  ought  not  to  go,  for  that  he  was  a  trustee  for 
managing  this  Charity  estate.  This  was  an  argument  which 
might  well  have  prevailed  with  him  to  induce  him  to  ab- 
stain from  acting  in  this  matter,  but  which  afforded  him  no 
excuse  for  his  refusal  to  act  lawfully.  It  was  not  sworn 
that  he  had  declined  to  act,  but  on  the  contrary,  it  was 
stated  that  he  had  refused  to  grant  the  application  for  a 
warrant  It  was  his  duty,  however,  as  a  justice  of  the  peace, 
to  have  sanctioned  that  application.  Fourthly,  it  was 
aigoed,  that  as  regarded  the  rate  of  the  8th  of  May,  the 
application  was  too  late,  for  that  Michaelmas  Term  of  the 
1841  was  passed  over  without  any  ttpplicatii 
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the  objection  to  the  jurisdiction  of  the  magistrates  of  ^  ^^42. 
Keighley^  as  to  the  second  rate,  on  the  ground  that  the 
matter  was  ahready  before  the  magistrates  of  Skipton,  could 
not  prevail,  because  the  Skipton  magistrates  had,  in  &ct, 
refused  to  act,  being  equally  divided  in  opinion  upon  the 
case.  Seventhly,  upon  the  merits  of  the  case  this  rule 
must  be  made  absolute,  for  neither  had  the  will  of  the  tes- 
tator, nor  the  lapse  of  time  since  the  Levying  of  any  rate  in 
respect  of  these  premises,  any  effect  in  exempting  them 
firom  the  rates, 'whilst  they  were  in  the  hands  of  a  beneficial 
occupier.  With  r^ard  to  the  will,  it  was  material  to  ob- 
serve, that  it  had  reference  to  the  teaching  of  children 
rending  within  the  town  and  parish  of  Eeighley;  the 
children  were  not  to  be  the  poor  of  the  parish,  nor  was  the 
particular  township  in  which  the  property  was  situated 
alone  to  enjoy  the  advantages  intended  to  be  conferred. 
The  township  of  Eeighley  was  a  distinct  part  of  the  parish, 
however,  and  maintained  its  own  poor,  and  the  rate  in 
question  was  a  rate  of  the  township,  and  not  of  the  whole 
parish ;  and,  supposing  the  condition  contended  for  to  be 
annexed  under  the  vrill,  it  had  no  operation  upon  the  rights 
of  this  particular  township.  But  further,  the  township  bad 
no  authority  to  admit  such  an  exemption  as  was  contended 
for.  The  law  declared  that  every  occupier  should. pay 
rates,  and  a  rate  omitting  any  one  would  be  bad  for  such 
omission.  The  persons  who  now  occupied  these  premises 
were  beneficial  occupiers,  and,  according  to  the  language 
of  Lord  Kenyan^  in  Rex  v.  Munday  (a),  they  must  be  rated. 
The  principle  on  which  the  rating  must  be  made,  would  be 
found  laid  down  in  NoUxiCs  Poor  Laws^  pp.  184,  5,  8. 
Lastly,  neither  the  agreement  of  the  parish,  one  hundred 
and  twenty-five  years  ago,  when  the  will  of  the  testator 
came  into  operation ;  nor  the  lapse  of  time  during  which 
the  property  had  been  exempted,  had  any  effect  in  render- 
ing it  exempt  any  longer.     The  statute  43  Eliz.  c.  2,  vr9» 

(a)  1  East,  58^. 
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1842.  imperative  in  requiring  every  inhabitant  and  occupier  of 

f[^^[^  land  to  be  rated;  and  Rex  v.  Barker (a)y  and  Regina  v. 

«»•  Marriott  (A),  shewed  that  no  exemption  could  be  made. 
Ellis 
and 

°»«"*~»-  Cur.  ado.  vuU. 


Patteson,  J. — This  was  a  rule  for  a  writ  of  mandamus 
to  two  justices  of  the  West  Riding  of  Yorkshire,  to  issue 
two  distress  warrants  for  two  poor  rates.  Several  pre- 
liminary objections  were  taken,  which  I  will  first  consider. 
First,  it  was  contended  that  one  writ  of  mandamus  cannot 
go,  commanding  the  justices  to  issue  two  warrants  for 
district  rates,  although  they  are  against  the  same  person, 
and  in  respect  of  the  same  property.  If  this  objection 
were  to  prevail,  it  would  only  have  the  effect  of  confining 
the  present  rule  to  one  rate,  and  make  it  necessary  to 
move  for  another  rule  as  to  the  other,  and  so  increase  the 
expense.  But  I  cannot  think  this  to  be  necessary.  The 
writ  of  mandamus  might  be  divisible.  If  there  were  any 
difference  in  the  circumstances  attending  the  rates,  they 
might  be  separately  considered ;  the  rule  might  be  made 
absolute  as  to  one,  and  not  as  to  the  other,  and  even  the 
costs  might  be  apportioned ;  and  so  might  it  be,  if  a  return 
were  made  to  the  writ  of  mandamus ;  and,  as  it  has  been 
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there  that  the  objection  was  fetal,  that  the  writ  was  moved  1842. 
against  one,  whereas  two  had  refused.  But,  as  was  observed 
by  the  Solicitor  General  in  arguing  this  case,  the  writ  was 
clearly  wrong  in  Bex  v.  SilUfant,  for  it  was  to  command  ^  ud 
one  magistrate  to  do  that  which  by  law  cannot  be  done  by 
less  than  two.  No  other  express  authority  was  cited,  nor 
have  I  been  able  to  find  any.  Inconveniences  were  pointed 
out  which  might  arise  firom  the  selection  of  two  or  more 
out  of  several  magistrates  refusing  an  order,  and,  un- 
doubtedly, if  the  (!!ourt  saw  any  such  in  the  particular 
case  before  them,  or  had  reason  to  suppose  that  the 
selection  was  made  for  any  improper  purpose,  they  would 
refuse  the  rule,  and  require  all  to  be  joined;  but  the 
motive  here  is  obvious,  viz.,  the  avoiding  a  necessity  of 
moving  for  two  writs,  by  selecting  those  two  magistrates 
who  were  common  to  both  refusals.  I  think,  therefore, 
that  this  is  not  a  &tal  objection.  The  third  objection  was, 
that  Mr.  Ellis  was  not  a  proper  person  to  be  selected, 
because  he  is  a  trustee  of  the  lands.  This  I  think  is  of  no 
weight,  he  acted  in  the  matter,  and,  therefore,  is  properly 
joined.  The  fourth  objection  was,  that  the  motion  was 
out  of  time  as  regards  the  first  refusal :  I  think  this  is 
sufficiently  answered  by  the  circumstances  which  took 
place  in  the  interval,  as  detailed  in  the  affidavits.  The 
fifUi  objection  was,  that  as  to  the  last  refusal,  the  magis- 
trates had  no  jurisdiction,  because  the  matter  was  already 
before  the  bench  of  magistrates  at  Skipton;  and  Rex  v. 
Sainsbury  (a)  and  other  cases  were  cited  to  shew  that 
where  one  set  of  magistrates  have  possession,  as  it  were,  of 
a  case,  others  cannot  interfere.  This  is  very  true  as  a 
general  rule,  but  in  the  present  instance,  the  Skipton 
magistrates  being  equally  divided,  had  dismissed  the  case, 
and  a  fresh  demand  was  made  from  the  party  rated,  which 
makes  it  quite  clear  that  the  Keighley  magistrates  had 
jurisdiction.     I  come  now  to  the  merits  of  the  case,  and  I 

(a)  4  T.  R.  451. 
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cannot  see  any  real  doubt  about  it  Assuming  that  the 
desire  expressed  in  John  Drake's  will  of  1713,  amounts  to 
a  condition,  it  is  one  which  the  law  will  not  allow  to  be 
performed,  and  the  present  inhabitants  of  the  township  of 
Keighley  are  in  no  way  bound  by  the  acts  of  their  pre- 
decessors in  this  respect.  Even  if  the  rents  were  appro- 
priated to  the  aid  of  the  poor,  I  should  think  the  condition 
void  to  the  extent  of  not  exempting  the  land,  much  more 
when  it  is  for  the  maintenance  of  a  schoolmaster,  by  which 
the  poor  and  other  inhabitants  do  not  necessarily  receive 
any  benefit  I  do  not  profess  to  determine  what  effect  the 
non->performance  of  the  condition  may  have  on  the  rights 
of  the  trustees  or  the  parish  to  the  land  in  question,  but  I 
am  very  clear  that  the  condition  cannot  legally  exempt  the 
beneficial  occupier  of  the  lands  from  being  rated  to  the 
poor  in  respect  of  them.  The  devise  is  of  certain  premises 
to  the  township  of  Keighley,  ^^  for  the  maintenance  of  a 
suflScient,  unmarried,  and  qualified  schoolmaster,  for 
teaching  of  children  residing  and  dwelling  within  the  said 
town  and  parish  of  Keighley  in  the  English,  Latin,  and 
Greek  tongues,  which  said  schoolmaster  for  the  time  being 
shall  always  teach  and  instruct  children  within  the  said 
town  of  Keighley  fi^e  and  without  any  other  reward  or 
stipend  whatsoever,  and  have  the  rents  and  profits  yearly 
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aforesaid."    But  nothing  is  said  about  any  exemption  of       1842. 

such  after  purchased  lands.     The  lands  in  respect  of  which       re^uia 

the  rates  were  made  are  not  in  the  occupation  of  the        ^** 

^  E1.U8 

schoolmaster,  but  of  a  tenant     It  appears  that  they  have    ^    and 

never  been  rated.     It  does  not  very  distinctly  appear 

whether  they  are  the  lands  actually  devised,  by  the  will, 

or  lands  purchased  with  the  residue  of  the  personalty,  but 

I  will  assume  that  they  are  the  lands  devised  by  the  wilL 

There  is  some  little  confusion  in  the  will  in  using  the 

expressions  town  of  Eeighley  and  parish  of  Keighley,  the 

township  being  a  part  only  of  the  parish,  and  maintaining 

its  own  poor;  but  I  do  not  think  that  material.     I  decide 

upon  the  broad  ground  that  the  assent  of  the  inhabitants 

of  the  township  immediately  after  the  death  of  the  testator 

cannot  make  a  compact  binding  their  successors,  and  that 

the  lapse  of  time  during  which  no  rate  has  been  made 

cannot  make  that  valid  which  was  not  so  originally.     As  I 

entertain  no  doubt  on  the  subject,  I  think  that  the  rule  for 

a  mandamus  must  be  made  absolute. 

Rule  absolute. 


AsHwoBTH  V.  The  Eabl  of  Uxbridoe. 

Foster  v.  The  Same. 

Swindle  v.  The  Same. 

Loveton  v.  The  Same. 

Cooper  r.  The  Same. 

CosENS  V.  The  Same. 

i9IR  JOHN  BAYLEY  moved  for  a  rule,  calling  upon  There  being 
the  plaintifis  in  the  above  acdons  to  shew  cause  why  fiirther  ^j^J^Jby 

sixaereral 
plai]ltUE^  in  ▼arious  actions  againit  one  defendant,  in  each  of  which  jndgment  was  obtained,  and 
a  writ  of  ezecotion  issued,  the  whole  of  the  writs  were  delivered  to  the  sherift'for  execution  at 
one  tinie,  and  in  one  bundle.     The  Court  refused,  upon  application  by  the  sherifl^  to  compel  the 
plaintifls,  or  theb  attorney,  to  direct  in  what  priority  the  writs  should  be  executed. 

The  sheriff  having  levied  under  such  writs,  the  whole  of  the  defendant's  goods,  amounting  to 
40(M.,  but  the  aggregate  sum  to  be  realised  under  the  writs,  being  966/. ;  QtMsre,  what  would 
be  a  fulBcient  return  ? 
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time  should  not  be  allowed  to  the  sheriff  of  the  county  of 
Hertfordshire  to  return  the  writs  of  execution  placed  in  his 
hands  at  their  respective  suits  against  the  defendant,  until 
the  plaintiffs  or  their  attorney,  Mr.  Columbine^  should 
direct  in  what  priority  they  desired  the  same  to  be  exe- 
cuted. From  the  affidavits  on  which  this  motion  was 
founded,  it  appeared  that  on  the  1st  of  August  last,  five 
writs,  at  the  suit  of  various  plaintifiis,  were  delivered  to  the 
sheriff  of  Hertfordshire,  all  of  which  had  been  sued  out  by 
Mr.  Columbine,  as  attorney  for  the  several  plaintiils ;  upon 
that  occasion  an  application  was  made  by  the  under  sheriff 
for  instructions  as  to  the  priority  of  the  writs,  and  the 
desired  information  was  furnished,  and  the  writs  were  duly 
executed  and  returned.  On  the  8th  of  October,  the  clerk 
to  Mr.  Columbine  again  called  at  the  office  of  the  under 
sheriff,  and  there  delivered  in  one  bundle  six  writs  of  fi.  fa. 
at  the  suit  of  the  plaintiffs  above  named,  the  aggregate 
amount  to  be  levied  being  965/.  An  application,  such  as 
that  which  had  been  made  to  Mr.  Columbine  in  the  pre- 
vious cases,  was  now  again  made,  but  on  the  3rd  of  No- 
vember a  letter  was  received  from  his  clerk,  in  which  he 
refused  to  give  any  direction  upon  the  subject  The  sheriff, 
however,  had  seized  under  the  writs,  and  it  was  sworn  that 
it  was  believed  that  the  goods  levied,  which  were  all  that 
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not,  by  granting  it,  encourage  sherifiB  in  a  lax  and  carelesB 
mode  of  conducting  their  business.  It  was  the  duty  of  a 
sheriff  to  indorse  upon  every  writ  of  execution  delivered 
to  him,  the  day  of  the  month  and  year  on  which  it  was  so 
handed  over  (29  Car.  2,  c.  3,  s.  16)  and  if  several  were 
pven  together,  it  was  for  him  to  object,  and  to  say  that  he 
would  only  receive  them  in  fit  order  of  time,  and  to  indorse 
them  accordingly.  The  plaintiff's  attorney,  Mr.  Columbine, 
was  in  no  better  situation  than  the  sheriff,  for  he  had  no 
authority  to  prefer  the  interests  of  one  client  over  those 
of  another.  Each  plaintiff,  no  doubt,  was  desirous  that  his 
writ  should  have  priori^  of  execution,  and  it  was  not  for 
the  person  who  was  the  attorney  of  all  alike  to  determine 
how  any  disputes  between  them  should  be  settleiL 


1842. 


ASHWOBTH 

and  Otben 

o. 
The  Esriof 

UXBEIDOB. 


Sir  John  Bayley^  in  support  of  the  rule.  This  was  a 
reasonable  appUcation  to  the  discretion  of  the  Court, 
though  a  novel  one,  and  if  the  Court  saw  that  the  sheriff 
was  acting  bona  fide,  it  would  extend  its  protection  to  its 
officer.  There  was  no  pretence  that  Mr.  Columbine  would 
have  any  difficulty,  in  fact,  in  deciding  upon  the  priori^  of 
these  writs,  nor  could  it  be  doubted  that  he  could  give  the 
information  which  was  required,  for  as  he  had  signed  the 
judgment,  he  could,  in  so  far  as  they  afforded  the  means  of 
forming  a  judgment,  at  once  relieve  the  sheriff  of  the 
difficulty  in  which  he  stood.  There  was  no  ground  for 
saying  that  the  sheriff  had  not  done  his  duty ;  all  that  was 
required  by  the  Statute  of  Frauds  was,  that  he  should 
"  for  the  better  manifestation  of  the  time"  at  which  the 
writ  should  bind  the  property  of  the  debtor,  **  upon  the 
receipt  of  any  such  writ  (without  fee  for  so  doing)  indorse 
upon  the  back  thereof  the  day  of  the  month  and  year 
whereon  he  receives  the  same."  He  had  made  the  in- 
dorsements which  were  required,  but  they  gave  him  no 
information.  [Wightmany  J.  —  Suppose  the  sheriff  had 
received  six  writs  from  six  different  attorneys  at  the  same 
moment,  as  by  the  hand  of  the  same  messenger,  could  he 
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call  on  those  six  attorneys  for  such  information  as  he  now 
seeks  to  obtiun?J  That  case  might  be  deemed  analogous 
to  the  present,  and  shewed  the  difficuty  of  the  position  of 
the  sheriff.  One  test  which  might  be  here  applied  was,  to 
ascertain  whether  a  good  return  could  be  made  by  the 
sheriff  in  this  case ;  and  it  was  submitted  that  a'retum  that 
the  sheriff  bad  seized  under  six  writs,  and  had  goods  to 
satisfy  a  less  number,  would  be  bad :  and  that  the  sheriff 
was  bound  to  shew  the  priority  in  which  he  had  levied. 
In  WnUle  v.  Lord  Cheiwynd{a),  a  rule' was  obtained  for 
setting  aside  the  return  of  the  sheriff,  which  was  in  this 
form :  '^  By  virtue  of  this  and  of  another  writ  of  fi.  ik,  to 
me  delivered  prior  to  the  receipt  of  this  writ,  I  have  seized 
and  taken  in  execution  goods  and  chattels  of  the  within- 
named  defendant,  which  remain  in  my  hands  unsold,  for 
want  of  buyers ;''  and  Patteson,  J.,  in  giving  judgment, 
said,  '^  It  seems  to  me  that  there  is  a  vice  in  this  return, 
which  has  not  been  sufficiently  alluded  to,  namely,  that 
the  sheriff  cannot  return  that  he  has  seized  goods  by  virtue 
of  two  writs.  He  cannot  do  that.  It  is  impossible  that 
he  can  seize  under  two,  as  one  of  them  must  have  a  priority. 
He  ought  to  state  expressly  that  he  has  or  has  not  seized 
goods  under  the  writ  {b).^  In  Chambers  v.  Coleman  (c),  it 
was  held  that  it  is  a  sufficient  return  of  a  sheriff  to  a  writ 
of  fi,  fa.,  that  he  has  seized  goods  of  the  defendant  b^ 
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mode  in  which  he  has  received  and  executed  the  writs  ?  If 
it  is  the  dates  of  the  judgments  which  give  priority  to  the 
writs,  cannot  you  ascertain  what  their  priority  is,  as  well 
as  Mr.  Columbine  ?]  The  priority  of  the  writ  was  deter- 
mined by  the  order  in  which  they  reached  the  sheriff  (a). 
[  Wightman,  J. — ^I  am  not  satisfied  that  the  sheriff  cannot 
in  this  case  make  a  good  return ;  there  may  be  some  diffi- 
culty, but  it  is  not  for  me  to  suggest  how  that  should  be 
removed.]  The  sheriff  could  make  no  return  without  the 
risk  of  an  action. 


1842. 

^-^^ ' 

Ash WORTH 
andOtben 

V. 
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WioHTMAN,  J. — ^You  have  not  satisfied  me  that  yon 
must  make  a  fidse  return  to  these  writs ;  at  least  it  appears 
to  me  a  most  extraordinary  circumstance,  that  if  the  sheriff 
has  done  his  duty,  still  he  cannot  make  a  good  return.  I 
think  that  one  of  your  great  difficulties,  that  a  sheriff  cannot 
make  a  good  return  to  two  writs,  is  removed  by  the  case  of 
Chambers  v.  Coleman^  which  you  have  cited.  It  does  not 
appear  firom  that  case,  that  if  the  sheriff  has  seized  under 
different  writs,  he  cannot  return  that  he  has  so  seized,  and 
that  he  must  necessarily  state  their  priority.  There,  the 
priority  of  the  writs  is  set  out  in  the  return,  and  the  sheriff 
says,  that  the  goods  seized  are  unsold,  and  insufficient  to 
satisfy  all  of  them.  Now,  here  he  may  say,  that  he  has 
seized  all  the  goods  of  the  defendant,  and  he  cannot  sell  the 
priori^  of  the  writs,  because  they  were  all  delivered  to  him 
at  the  same  moment  of  time.  That  will  be  true  in  fiu^ 
but  whether  the  return  will  be  a  good  return,  I  will  not  say. 
This  rule,  however,  must  be  discharged. 

Watson  prayed  for  costs. 


WioHTMAN,  J. — No  I  the  plaintifis'  attorney  has  adopted 
a  very  unusual  mode  of  proceeding ;  if  he  had  delivered 

(a)  Vide  Wmtle  v.  Freemam,  U  Ad.  &  El.  539 ;  Heenan  v.  Evtms, 
amie,  vol.  1,  p.  ^04,  N.  S. 
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1812.       the  writs  in  the  ordinary  manner,  this  difficuhy  would  not 
^T     "^  have  arisen. 

AgHWOETH 

and  Others 

The  Eari  of        Sir  John  Bayley.     The  sheriff  had  been  ruled  to  return 

uxBBiDOB.     ^jj^  writs.     He  asked  for  time  to  make  the  return. 

WiGUTMAN,  J.— -J^t  there  be  four  days'  time  given  to 
make  the  return. 


Rule  discharged  without  costs. 


The  olBoenof 
a  parish  haTOiff 
taiLen  proceaa 
inffg  under  the 
2  &  3  Vict  c 
85,  8.  1,  before 
justices  in  petty 
session  to  pro- 
cure the  re- 
imbursement 
of  certain  sums 
expended  in 
the  mainte- 
nance of  a 
bastard  duU, 
of  which  the 
<iefeti<]jint  was 


Regina  v.  Thomas  Goodall. 

Jb .  V.  LEE  moved  for  a  rule  calling  upon  certain  justices 
of  Staffordshire  to  shew  cause^  why  a  certiorari  should  not 
issue  to  bring  up  the  recognizances  of  the  defendant,  and 
the  order  of  Quarter  Sessions  made  in  this  matter,  in  order 
that  the  same  might  be  quashed.  The  order  was  made 
upon  the  applicant,  Thomas  Goodall,  as  the  putative  father 
of  a  female  bastard  child,  bom  on  the  2nd  of  August,  1842, 
in  the  parish  of  Wolstanton,  Staffordshire.  The  4  &  5 
Wm.  4,  c.  76,  8.  72,  provides,  that  "  when  any  child  shall 


aUogod  to  be  Xha  fatbcr ;,  uid  tbe  defendanl  bavmg  required  that  the  chargo 
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be  hereafter  bom  a  bastard,  and  shall,  by  reason  of  the 
inability  of  the  mother  of  such  child  to  provide  for  its 
maintenance,  become  chargeable  to  any  parish,  the  over- 
seers or  guardians  of  such  parish,  or  the  guardians  of  any 
union  in  which  such  parish  may  be  situate,  may,  if  they 
think  proper,  after  diligent  inquiry  as  to  the  father  of  such 
child,  apply  to  the  next  general  Quarter  Sessions  of  the 
peace,  &c.,  for  an  order  upon  the  person  whom  they  shall 
charge  with  being  the  putative  father  of  such  child,  to 
reimburse  such  parish  or  union  for  its  maintenance  and 
support,"  &C.  The  2  &  3  Vict.  c.  85,  s.  1,  enacts,  « that 
when  any  child  (which  has  been  bom  a  bastard  since  the 
passing  of  the  4  &  5  Wm.  4,  c.  76,)  shall,  &c.,  the  guar- 
dians of  any  parish,  or  of  the  union  in  which  such  parish 
may  be  situate;  or,  if  there  shall  be  no  such  guardians, 
then  the  overseers  of  such  parish  may,  if  they  think  proper, 
&&,  apply  to  the  justices  of  the  peace,  holding  any  Special 
or  Petty  Session,  &c.,  for  an  order  upon  the  person  whom 
they  shall  charge  with  being  the  putative  father  of  such 
child,  to  reimburse  such  union  or  parish  for  its  maintenance 
and  support,"  &c.  Section  3  provides,  "  That  if  the  per- 
son whom  the  guardians  or  overseers  shall  charge  with 
being  the  putative  &ther  of  such  child,  shall  declare  to  the 
justices,  in  such  Special  or  Petty  Session,  that  he  is  de- 
sirous that  the  charge  shall  be  heard  and  determined  at  the 
Quarter  Sessions  of  the  peace,  and  shall  then  and  there 
enter  into  a  recognizance  with  two  sufficient  sureties,  con- 
ditioned personally  to  appear  at  the  Quarter  Sessions  of 
the  peace  then  next  or  next  but  one  ensuing,  as  the  justices 
shall  think  fit,  to  answer  to  the  said  charge,  &c.,  then  the 
justices  in  Special  or  Petty  Session  shall  not  proceed  fur- 
ther to  hear  the  charge,  but  shall  take  such  recognizance 
and  transmit  it  to  the  clerk  of  the  peace :  and  in  such  case 
all  further  proceedings,  in  the  matter  of  such  charge,  shall 
be  had  before  the  said  Court  of  Quarter  Sessions,"  &a  In 
the  present  case,  the  parish  officers  had  taken  proceedings 
under  the  latter  act,  against  the  defendant,  and  certain  ob- 
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jectioDS  were  made  to  the  notice  given  to  him  to  appear 
before  the  magistrates,  and  also  to  the  recognizances  into 
which  he  had  entered.  The  order  of  sessions,  however, 
recited,  that  it  had  been  **  duly  certified  to  this  Court, 
that  the  said  Thomas  Goodall,  &c.,  having  had  due 
notice  to  appear,  &c.,  did,  at  such  Petty  Session,  enter 
into  a  recognizance,"  &c  Neither  the  notice  nor  the  re- 
cognizance appeared  on  the  free  of  the  order,  and  the 
question  was,  whether  the  objections  could  be  now  taken 
to  them,  which  were  sought  to  be  raised?  [Patiesan,  J. — 
No^  you  cannot  take  those  objections  now,  as  they  do  not 
vppcBX  on  the  fiice  of  the  cn^er.]  Then,  secondly,  the 
ordsr  of  session  recited,  that  *'  whereas  the  parish  of  Wol- 
Btanton,  in  the  county  of  Stafford,  is  situated  within  the 
division  of  Pirchill  North,  in  the  said  county ;  and  where- 
as it  hath  been  duly  certified  to  thb  Court,  that  at  a  Petty 
Session  holden  at  Longton,  in  the  said  county,  on  the  7th 
September,  the  guardians  and  overseers  of  the  poor  of  the 
parish  of  Winstanton,  did  then  and  there  make  information 
and  application,"  &c.  From  the  affidavits,  in  support  of 
the  motion,  it  appeared  that  Wolstanton,  was  a  part  of  the 
Wolstanton  and  Burslem  Union,  and  that  although  each 
parish  returned  a  certain  number  of  guardians,  to  act  in 
the  Unicm;  they  did  not  so  act  in  respect  of  their  own 
jariah  alone,  but  in  the  discharge  of  the  eeneml  duties  of 
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to  have  made  the  complaint,  and  the  rest  may  be  rejected 
as  surplusage.]  Thirdly,  the  order  of  sessions  after  stating 
the  amplication  to  have  been  made  by  ^^  the  guardians  and 
overseers  of  the  poor  of  the  said  parish  of  Wolstanton ;" 
stated,  that  ^'they  the  said  guardians  and  overseers, 
after  diligent  inquiry,  did  charge  Thomas  Goodall,  of 
Talk  o'  the  Hill,  in  the  parish  of  Audley,  in  the  said 
county  of  Stafford,  with  being  the  putative  father  of  the  said 
bastard  child,  and  did,  at  the  same  petty  sessions  further 
apply  to  the  said  justices  for  an  order  upon  the  said 
Thomas  Goodall,  &c.,  to  reimburse  such  parish  for  the 
maintenance  and  support  of  such  child,"  &c.  Here,  the 
last  antecedent  to  '^  such  parish,"  was  the  parish  of  Audley, 
but  the  parish  of  Wolstanton  was  that  to  which  reference 
ought  to  be  made. 


1842. 

^^ — ^v ' 

Reoina 

o. 
Thomai 
Goodall. 


Pattbson,  J. — I  think  that  we  must  put  a  reasonable 
construction  upon  the  words  employed,  and  that  will 
carry  the  meaning  back  to  Wolstanton. 

Rule  refiised. 


Regina  v.  The  Justices  of  Middlesex. 

C^  LEASBY  shewed  cause  against  a  rule  for  a  mandamus  Where  in  an- 

to  be  directed  to  the  justices  of  the  county  of  Middlesex,  application  for 

commanding  them  to  issue  their  warrants  of  distress  for  JLJ^JJlJ^,^ 

levying  the  goods  of  certain  persons,  the  occupiers  and  tratw,  con^- 

inhabitants  of  rateable  property  at  Hampton,  in  respect  of  toinnedtttreai 

a  rate  made  for  the  relief  of  the  poor  of  the  parish  in  Tpoor  rate,  it 

which  they  resided.     The  property,  in  respect  of  which  2^^,^J^ 

it  was  sought  lo  have  these  warrants  issued,  was  that  which  rants  would  be 

was  comprised  within  the  palace  of  Hampton  Court ;  the  witlun  Hamp- 

question  of  the  liability  of  the  property  to  be  rated,  had  pS^ceTand 

that  the  oiBcen 
of  the  Crown  claimed  that  the  property  was  exempt  from  the  operation  of  such  warrants,  and 
threatened  proceedings  if  they  were  executed,  the  Court  nevertheless  ^punted  the  writ,  and 
refused  to  call  upon  the  u>plicant  parish  to  give  Uie  magistrates  an  indemnity  against  the 
consequences  of  any  proceeaings  which  might  to  taken. 


vou  n. N.  8. 


c  c 


D.   p.  C. 
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been  already  argued  and  determined  in  Easter  Term,  1842, 
and  the  magistrates,  upon  whom  this  rule  had  been  served, 
were  willing  to  issue  their  warrants,  but  haying  been  in- 
formed that  some  fiirther  question  would  arise,  the  proper^ 
belonging  to  the  Crown,  and  that  the  officers  of  the  Crown 
would  further  dispute  the  liability  of  the  proper^  to  pay 
the  rates,  they  sought  that  an  indemnity  might  be  given  to 
them,  by  which  they  should  be  relieved  from  the  conse- 
quences of  any  personal  responsibility  arising  out  of  any 
new  proceedings.  [  fViffhtman,  J. — It  is  not  at  all  a  matter 
of  course  that  we  call  upon  parties  in  the  situation  of  this 
parish  to  give  an  indemnity.]  The  magistrates  were  ex- 
posed to  the  certainty  of  an  action,  if  they  granted  the 
warrants  which  were  required  of  them ;  and  it  was  but  just 
that  those  who  were  interested  in  the  result  should  bear 
the  costs,  of  any  proceedings  which  might  be  taken. 


Erk,  in  support  of  the  rule.  The  magistrates  were 
called  upon  to  act  in  the  execution  of  their  duty,  and  they 
had  assumed  the  responsibilities  of  their  office  when  they 
accepted  its  honors.  The  difficulty  which  was  anticipated 
might  not  arise.  The  Court  had  already  decided  that  the 
inhabitants  of  the  palace  at  Hampton  Court  were  liable  to 
pay  the  rates ;  the  warrants  of  the  magistrates,  therefore, 

>tilcl  be  legal. 
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the  rule  must  be  made  absolute.  The  Court  have  already  1842. 
decided  on  the  validity  of  the  rate ;  the  ground  of  objec-  Regina 
tion  on  the  part  of  the  magistrates  is,  that  their  warrant  ^,    ,  «^- . 

'^  ^*  '  The  Justices  of 

being  to  be  executed  within    Hampton  Court,  it  may    Middlkskx. 
possibly  subject  them  to  proceedings.     The  order  of  the 
magistrates  would  be  simply  to  levy  on  the  goods  and 
chattels  of  the  persons  named  in  the  writ     I  think,  there- 
fore, the  writ  must  go. 

Rule  absolute. 


Farmer  v.  Cross. 

MM  UGH  HILL  shewed  cause  against  a  rule  for  judg-  Where  in  an- 

ment  as  in  case  of  a  nonsuit.     He  produced  an  affidavit  for  judgment 

sworn  by  the  clerk  to  the  London  agent  of  the  plaintiflTs  "^°  ^j^^ 

attorney,  from  which   it   appeared  that  it  ws8  a  country  » country 

.  cAii8e»  it  wts 

cause,  and  who  swore  "  that  he  had  been  informed,  and  sworn  by  way 

verily  believed  that  the  plaintiff  had  not  been  prepared  ^e^SSf toSie 

vnth  sufficient  evidence  to  go  to  trial.*'     This  it  was  urged,  ^^^^j^"*^ 

upon  the  authority  of  Doe  dem.  Ringer  v.  Bids  (a),  was  a  tiTa  attorney, 
m  '      ^  that  he  had 

sutncient  excuse.  «  been  inform- 

ed,  and  Terily 
beliered  that 

RawUnson,  contrlu  *«  plaintiff 

was  not  pre- 
mured  with  sof- 

WioHTMAN,  J. — From  the  case  cited,  the  excuse  would  tTgo  to  trial ;" 
appear  to  be  sufficient     The  rule  must  be  discharged,  the  ^hLS^hf  *" 
plaintiff  giving  a  peremptory  undertaking.  "J«  ^V^  » 

undertaking. 
Rule  accordingly. 

(«)  Ant9,  vol.  8,  p.  18,  O.  S. 
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Where  an  tr- 
ticled  clerk  had 
been  examined, 
and  had  ob- 
tained his  cer- 
tificate  of  fit- 
ness from  the 
examiners  in 
T.  T.,  184), 
and  did  not 
take  any  ftu>- 
ther  steps  to 
procure  his  ad- 
mission as  an 
attorney,  and 
did  not  within 
the  next  Term 
•pplj  for  an 
extension  of 
the  time  dnrinff 
which  his  cer- 
tificate should 
run,  the  Court 
in  M.  T., 
1842,  held  tkat 
the  operation  of 
the  certificate 
had  ceased, 
and  refused  to 
make  an  order 
for  Its  remal. 


£x  parte  Bromley. 

JrMlLLER  moved  on  behalf  of  the  applicant  that  he 
might  be  admitted  an  attorney.  From  the  affidavit  of  Mr. 
Bromley^  it  appeared  that  he  had  been  duly  examined  in 
Trinity  Term,  1841,  and  had  obtained  the  examiners'  cer- 
tificate of  fitness,  in  accordance  with  the  Reg.  Gen.,  E.  T., 
6  Wm.  4  (a).  The  applicant  had  proceeded  thus  far 
towards  his  admission,  in  the  belief  that  he  might  then  be 
able  to  enter  into  a  desirable  partnership,  with  a  view  to 
which,  negotiations  were  pending;  but  those  negotiations 
having  been  broken  off,  he  had  since  that  time  taken  no 
further  steps  towards  procuring  his  admission,  but  had 
continued  as  a  clerk  in  the  service  of  an  attorney.  The 
question  was,  whether  the  force  of  the  certificate,  which 
had  been  obtained  from  the  examiners  in  Trinity  Term, 
1841,  could  be  now  extended  by  the  Court  so  as  to 
warrant  the  admission  of  the  applicant  at  the  present  time  ? 
The  rule  of  Court  having  required  a  certificate  to  be  ob- 
tained, declared  "  such  certificate  to  be  in  force  only  to  the 
end  of  the  Term  next  following  the  date  thereof;  unless 
such  time  shall  be  specially  extended  by  the  order  of  a 
Judge." 


MIOrrAELMAS    TKRM,    5    YICT.  38D 

1842. 


^ V ' 

Fbatherstone  v.  Bourne. 

JXllLMAN  shewed  cause  against  a  rule  for  judgment  as  Where  v\ 

in  case  of  a  nonsuit.     From  the  affidavits,  it  appeared  that  ^^for  ju^- 

iasue  was  joined  in  May,  1842,  but  that  in  the  month  of  m«nt*«"».co* 
"  */  of  ft  nonfuit, 

September  following,  the  defendant  filed  a  petition  for  his  affidayiti  wera 
discharge  under  the  Insolvent  Debtors*  Act,  and  that  in  the  ting  thatiioco 
course  of  the  same  month  he  delivered  his  schedule,  in  Jhcdefendliit 

which  the  plaintiff's  claim  in  this  suit  for  200i  was  set  htd  applied  for 

relief  to  the 
down  as  an  admitted  debt.     He  submitted  that  the  plaintiff  loaoWent 

was  entitled  to  a  stet  processus.  Sed'hi^^ 


dole,  in  which 
the  plaintiirs 
Wordiwarthy  in  support  of  the  rule.     The  fiwjts  stated  debt  wo  ad- 

afforded  no  answer  to  this  motion.     It  was  consistent  with  Qoxox  dii- 

the  affidavits,  and  with  the  fact  of  the  insertion  of  this  ^"^h*^^ 

debt  in  the  schedule,  that  it  was  not  a  good  debt     In  even  though  it 

,-___  n  r^  T>i  WIS  not  sworn 

SmUh  V.  Dams  (a),  the  Court  of  Common  Fleas,  upon  a  that  the  plain, 
similar  motion,  refused  to  award  a  stet  processus  where  the  ^^ J^r  the 
defendant  had  become  insolvent  since  the  commencement  defendant's  in- 

foWency  before 
of  the  suit,  and  it  did  not  appear  that  the  plaintiff  was  the  commence^ 

unaware    of   the    defendant's    insolvency    before    action  suit. 

brought 

Patteson,  J. — The  rule  must  be  discharged  with  costs. 
If  the  defendant  were  merely  said  to  be  insolvent  the  case 
might  be  different.  Here,  however,  the  plaintiff's  debt  is 
admitted  in  the  schedule,  and  the  defendant  admits  himself 
to  be  insolvent 

Rule  discharged,  with  costs  (i). 

(a)  Ante,  vol.  9,  p.  50,  O.  S.;  S.  C.  2  Scott,  N.  R.  189. 
(6)  Vide  Lemon  v.  Hopsom,  ante,  vol.  6,  p.  795,  O.  S. 
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Where  in  A 
country 
theplaintiffhad 
given  notice  of 
trial  for  the 
Summer  As- 
sises, and  the 
defendant  tob- 
8e<iuent]j  ap- 
plied to  Urn, 
andexpreaed 
a  wish  to  settle 
the  action,  and 
was  supplied 
with  the  terms 
upon  which  the 
plaintiff  would 
consent  to  such 
settlement,  and 
pending  the  ne- 
gotiation, the 
time  in  which 
the  cause  could 
be  tried  passed 
over,  ana  the 
defendant  si^ 
8e<)uentlj  ob- 
tained a  rule 
for  judgment 
as  in  case  of  a 
nonsuit,  the 
Court  dis- 
charged such 
rule  with  costs, 
as  havinff  been 
obtained 


FosBERY  v.  Butler  and  Lawrence. 

JtSVTT  shewed  cause  ag^nst  a  rule  nisi,  obtained  on 
behalf  of  the  defendant,  for  judgment  as  in  case  of  a  nonsuit 
He  produced  an  affidavit,  from  which  it  appeared  that 
notice  of  trial  had  been  given  by  the  plaintiff  for  the  last 
assizes  for  the  county  of  Wilts ;  that  after  such  notice  had 
been  given,  the  plaintiff's  attorney  had  an  interview  with 
the  defendant  Butler,  who  expressed  a  wish  to  settle  the 
action,  both  on  his  own  account,  and  on  the  account  of  Law- 
rence, his  co-defendant :  that  at  the  request  of  the  defend- 
ant Butler,  the  plaintiff's  attorney  furnished  him  with  a 
statement  of  the  amount  of  costs  which  the  plaintiff  had 
incurred  in  the  suit,  and  of  the  terms  upon  which  the 
plaintiff  would  consent  to  settle  the  action;  that  the 
defendant  having  received  such  statement  promised  to 
forward  to  the  plaintiff  an  answer  containing  his  deter- 
mination with  regard  to  the  settlement  of  the  action,  and 
that  during  the  time  occupied  in  this  negotiation,  and  after 
such  statement  had  been  furnished,  the  time  passed  at 
which  the  plaintiff  could  have  tried  the  cause.  It  was 
urged  that  this  motion  was  against  good  faith,  and  that  the 
Court  would   discharge   the   rule   with   costs.     Alford  v. 
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Butler,  who,  for  anything  that  appeared,  was  unauthorized 
by  him  to  make  any  proposition  for  settlement 

Patteson,  J. — It  appears  from  the  affidavits  that  the 
negotiation  for  the  settlement  of  the  action  was  still  in 
force  and  operation  at  the  time  when  the  cause  would  have 
been  tried ;  the  defendants  must  have  known  why  it  was 
that  the  plaintiff  did  not  go  to  trial.  The  case  comes 
within  the  authority  cited  of  Alford  v.  FeUoweSy  which  is 
supported  by  reason  and  justice.  The  rule  must  be  dis- 
chaiged  with  costs. 


1842. 
^ V ' 

FOBBBKY 

V. 
BUTLEB 

and 
Lawrence. 


Rule  discharged,  with  costs. 


CouLsoN  V.  Clutterbuck. 

«/•  W.  SMITH  moved  for  a  rule  to  set  aside  judgment  Awtrrmntof 

•^      ^  attorney,  au- 

signed  upon  a  warrant  of  attorney,  and  a  writ  of  execution  tborised  a 

issued  thereon.     The  instrument  authorized  the  plaintiff  judgment  *<*m° 

to  sign  judgment  "as  of  last  Easter  Term,  or  any  subsequent  hejinSuwL- 

Term;"  judgment  had  been  signed  in  Vacation,  and  had  ment  under Se 

1        •       1  !•  n  "^«  Gen,,  H, 

not  been  signed  as  of  any  Term,  but  m  the  ordmary  form  T.,  4  Wm.  4, 

under  the  Reg.  Gen.,  H.  T.,  4  Wm.  4,  s.  3  (a),  which  tion,andinUie 

directs,  that  "  all  judgments  shall  be  entered  of  record,  of  "J^J^i,*^Iu^ 

the  day  of  the  month  and  year,  whether  in  Term  or  Vacation,  rule ;  the  plwn- 
,  ,  tiff  haTinff  dif- 

when signed,  and  shall  not  have  relation  to  any  other  day."  coveredthat 

In  the  case  of  Cobbold  v.  Chilver  (i),  a  warrant  of  attorney  w^^Jnl^iar, 

authorized  the  plaintiff  to  sign  judgment  "as  of  last  EUlary  fj?  ^"^ 

Term,  next  Easter  Term,  or  any  subsequent  Term,**  and  ceeding  upon 

the  Court  held,  that  a  judgment  signed  in  Vacation  was  ufsuingouta 

irregular.     The  present  application  was  made  on  behalf  of  JJSch^how*' 

the  plaintiff,  and  from  the  affidavits  it  appeared  that  no  fver,  hadnot 

.     ^  ,  .        been  executed, 

step  had  been  taken  on  the  judgment,  except  that  of  suing  the  Conrt,  upon 

his  application, 

(a)  Ante,  vol,  2,  p.  312,  O.  S.  (6)  Ante,  vol.  1,  p.  726,  N.  S.     S^*.^ol^'„ 

the  first  in- 
stance, for  setting  aside  his  judgment. 
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1842.       out  a  writ  of  fi.  fiu,  upon  which,  however,  execution  had 
C^^l^^    not  been  executed.      The  plaintiff  sought  to  obtain  a  rule 
absolute  in  the  first  instance. 


Cli*ttbrbuck. 


Patteson,  J. — •!  see  no  objection  whatever  to  your  ap- 
plication. 

Rule  absolute. 


The  Court  r». 
fbsed  to  gnat 
A  rale  for  Jndg- 
ment  igauut 
the  casual 

2 'actor,  where 
le  declaration 
•enred  upon  the 
tenant  in  poi- 


datedofa 
wrong  jear, 
the  nouoe  bear- 
ing no  date; 
even  though 
the  senrioe  had 
been  peracNwll J 
effected  in  the 
monthof  Sep- 
tember, and 
the  nolloe  re- 
quired the  te- 
nant ta  appcaf 


Doe  dem.  Rooess  v.  Roe. 

JPrIDEAUX  moved  for  judgment  against  the  casual 
ejector.  The  declaration  was  dated  of  T.  T.,  6  Vict, 
instead  of  5  Vict ;  the  notice  which  was  appended  to  it 
was  not  dated,  but  it  required  the  tenant  to  appear  "  next 
Michaelmas  Term."  Personal  service  had  been  effected 
on  the  tenant  in  the  month  of  September.  He  ad- 
mitted that  there  had  been  cases  in  which  the  Court  had 
refused  to  grant  similar  motions  under  like  circumstances, 
but  he  relied  upon  Doe  dem.  Greene  v.  Roe  (a),  and  Doe 
dem.  Crooks  v.  Roe  {b\  which  had  not  always  been  cited 
upon  previous  motions,  and  which  were  precisely  in 
point  (c). 

Cur.  adv.  vult. 
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^-^ — ' 

Doe  dem.  Britton  and  Others  v.  Clark. 

IJUNDAS  and  ADDISON  shewed  cause  against  a  rule  An  aiBdayit 
obtained  on  behalf  of  the  defendant  for  setting  aside  an  thu8,"Ojf., 
award.     They  objected  to  the  insufficiency  of  the  affidavit  ^a^^tV^O? 
verifying  a  copy  of  the  award.     The  affidavit  purported  to  word  "oath- 
be  that  of  Mr.  Oscar  Salmon,  a  clerk  to  the  defendants'  will  not  be  re- 
attorney,  and  it  commenced  thus,  "  Oscar  Salmon,  of,  &c,  ^^  Sren 
maketh,  and  saith,"  &c.,  the  word  "oath"  being  omitted.  ^^^^J'^g^" 
Upon  the  authority  of  Oliver  v.  Price  (a),  it  was  contended  jurat  to  Ut* 
that  this  was  an  objection  which  was  fatal  to  the  motion,  swom. 
There,   the   same  objection  arose   upon   a  motion  for   a 
rule  nisi,   and   the   rule   was  refused.     It   was  submitted 
that  the  omitted  word  was  essential,  and  that  without  it, 
the  instrument   produced  could  not  be  described  as  an 
affidavit 

Kelly  and  Cramptony  in  support  of  the  rule.  The  case 
cited  was  not  such  an  authority  as  would  induce  the 
Court  to  discharge  this  rule.  There,  the  objection  was 
raised  upon  an  application  for  a  rule,  and  the  deficiency 
was  easily  supplied,  and  the  application  renewed,  but  the 
effect  of  discharging  this  rule  upon  such  a  ground  would 
be  to  deprive  the  defendant  of  any  further  opportunity  of 
impeaching  the  award  which  he  sought  to  set  aside  (6). 
The  jurat,  however,  removed  the  objection,  because,  by 
that  it  appeared  that  the  instrument  was  swom.  \_Wiffht'' 
man,  J. — It  does  not  appear  by  whom  it  was  sworn.]  It 
purported  to  be  the  affidavit  of  Mr.  Oscar  Salmon,  and 
when  that  was  taken  with  the  jurat,  there  could  be  no 
doubt  that  it  was  swom  by  him.  The  tme  test  by  which 
the  matter  might  be  tried  was,  whether  peijury  could  be 
assigned  on  such  an  affidavit,  and  it  was  submitted  that  it 

(a)  Ante,  vol.  3,  p.  261,  O.  S.        vol.  S,  p.  307,  O.  S. ;  Sherry  v. 
{b)  Vide  Regina  v.  Jones,  ante,      Oke,  ante,  vol.  3,  p.  349,  O.  S. 
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could  It  purported  to  be  the  affidavit  of  Mr.  Salmon^ 
it  was  stated  by  the  jurat  to  have  been  sworn,  and  opposite 
the  jurat  the  name  of  Mr.  Salmon  was  written  as  the 
deponent.  But  further,  there  was  appended  to  the  copy 
of  the  award  this  memorandum,  "  This  is  the  copy  of  the 
award  referred  to  in  the  annexed  affidavit  of  Oscar  Salmon, 
sworn  before  me  this  30th  of  May,  1841,  (signed)  Wm. 
WiOHTMAN."  This,  therefore,  was  a  certificate  of  the 
learned  Judge,  both  that  the  copy  of  the  award  was  the 
same  intended  to  be  verified,  and  that  the  affidavit  was 
sworn. 


WiGHTBfAN,  J. — Pending  this  aigument,  I  have  com- 
municated with  the  Judges  sitting  in  the  full  Court  (a), 
and  they  think  that  I  ought  to  act  upon  the  authority 
cited.  I  confess  if  it  were  not  for  that  case,  I  should  have 
very  great  doubt  upon  the  question.  Under  the  circum- 
stances, the  rule  must  be  dischai^ed,  without  costs. 

Rule  discharged,  without  costs. 

(a)  Lord  Dknman,  C.  J.,  Williams,  J.,  and  Coleridge,  J. 
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as   to   that   writ.      From   the   affidavit,  it  appeared   that        1842. 
the  present  action  having  proceeded   to  issue,  upon  the      pj^^^ 
ordinary  footing,  it  stood  for  trial   at  the   Summer  As- 
sizes of  the  year  1841,  for  the  county  of  Surrey.      On 
the  30th  of  July,  1841,  the  plaintiff  obtained,  the  order  of 
Paitesan,  J.,  at  Chambers,  that  he  should  be  at  liberty 
to  prosecute  the  suit  in  form&  pauperis ;  this  order  was 
served  on  the  defendant's  agent  in  London,  at  three  o'clock 
on  the  commission  day  of  the  Assizes ;  the  cause  came  on 
to  be  tried  in  its  course,  and  the  plaintiff  was  nonsuited : 
in  the  following  month  of  November,  the  plaintiff's  attorney 
was  served  with  an  appointment  to  tax  the  costs ;  and  after 
two  fresh  appointments  had  been  served,  neither  of  which 
was  attended,  the  defendant's  costs  were  at  length  taxed  by 
the  Master,  in  the  absence  of  the  plaintiff  and  his  attorney, 
down  to  the  date  of  the  order  of  the  learned  Judge ;  the 
plaintiff's  attorney  was  subsequently  informed  of  the  taxation 
by  the  attorney  of  the  defendant,  and  was  told  that  execution 
would  be  sued  out  against  his  client,  but  no  notice  was 
taken  of  this  intimation,  and  at  length  a  ca.  sa.  having 
issued  on  the  22nd  of  August,  the  plaintiff  being  already  in 
the  custody  of  the  sheriff  of  Surrey,  he  was  chai^d  in  exe- 
cution at  the  suit  of  this  defendant     This  was  the  execution 
in  respect  of  which  it  was  demanded  by  this  rule  that  the 
plaintiff  should  be  discharged.     The  present  rule  had  been 
moved  upon  the  grounds,  first,  that  the  order  of  the  learned 
Judge,  authorizing  the  plaintiff  to  sue  in  forma  pauperis, 
was  retrospective  in  its  operation,  and  dated  back  to  the 
commencement  of  the  suit,  and  that  therefore  the  plaintiff 
was  not  liable  to  pay  any  costs ;  secondly,  that  it  appeared 
on  the  face  of  the  writ  of  ca.  sa.,  that  the  sheriff  was  di- 
rected to  levy  30/.,  the  amount  of  the  costs,  together  with 
interest  at  the  rate  of  4/.  per  cent,  and  that  interest  could 
not  be  recovered  upon  a  judgment  for  costs ;  and,  thirdly, 
that  the  writ  was  indorsed  to  levy  30/.,  and  interest,  16*. 
the  expense  of  the  writ,  besides  sherifTs  poundage,  officer's 
fees,  &c.,  in  which  respect  it  was  clearly  irregular. 
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' V ' 

PrrcHBR 

V. 
ROBBETfL 


WhUehurst  now  shewed  cause.  First,  this  application 
came  too  late,  as  in  effect  it  was  a  motion  for  a  review  of 
the  Master's  taxation  of  costs,  and  the  taxation  having 
taken  place  in  November,  1841,  the  Court  would  not  now 
entertain  a  motion  for  that  purpose.  But  secondly,  the 
taxation,  and  the  writ  of  ca.  sa.  issued  upon  the  Master's 
allocatur  were  justified,  because,  although  the  plaintiff  had 
obtained  the  order  of  a  learned  Judge,  that  he  should  be 
admitted  to  sue  in  forma  pauperis,  that  order  took  effect 
only  firom  its  date,  and  had  no  relation  back  to  the  com- 
mencement of  the  suit  At  common  law,  neither  plaintiff 
nor  defendant  were  entitled  to  costs,  but  the  difficulty  in 
which  parties  were  placed  in  this  respect  was  remedied  so 
fiw  as  plaintifis  were  concerned  by  the  Statute  of  Glou- 
cester, 6  £dw.  1,  c.  1,  which  enacted,  that  in  all  actions  in 
which  the  plaintiff  recovered  damages,  he  should  also 
recover  against  the  defendant  his  costs  of  suit.  The 
11  Hen.  7,  c.  12,  first  gave  the  Judges  authority  to  per- 
mit poor  persons  to  sue  in  form&  pauperis,  and  provided 
that  "every  poor  person,  who  shall  have  cause  of  action 
against  any  person,  shall  have  by  the  discretion  of  the 
Chancellor  for  the  time  being,  writ  or  writs  original,  or 
writ  of  subpoena,  according  to  the  nature  of  their  causes, 
paying  nothing  for  the  seals  of  the  same,  nor  to  any 
jerson   for   the  writing  of  the  same  writ   or  writs.''  &c. 


MICHAELMAS   TERM,   5   VICT.  397 

but  shall  suffer  other  punishment  as  by  the  discretion  of       1842. 
the  justice  or  Judge  afore  whom  such  suits  shall  depend,       pJJ^jf^ 
shall  be  thought  reasonable,"  &c.     It  might,  under  these  o- 

provisions,  be  considered  somewhat  doubtful  whether  a 
plaintiff  could  be  admitted  to  sue  in  form&  pauperis,  pen- 
dente lite,  and  if  that  were  so,  it  was  clear  that  the  plaintiff 
in  this  case  was  liable  to  the  costs,  in  respect  of  which  he  had 
been  charged  in  execution ;  but  at  all  events,  even  supposing 
that  such  an  order  might  be  made  after  the  commencement 
of  the  action,  the  statutes  gave  no  authority  to  the  Judge 
making  the  order  to  engraft  upon  it  any  term  by  which 
the  pauper  should  be  relieved  fix>m  costs  precedently 
incurred.  The  statute  4  Jac.  1,  c  3,  extended  the  pro- 
visions of  the  23  Hen.  8,  c.  15,  but  contained  no  enact- 
ment bearing  upon  the  particular  question  now  at  issue. 
The  first  case  to  be  found  on  this  question  was  in  Mozehjfs 
Reports^  p.  68,  where  it  was  laid  down  that  a  person,  by 
getting  himself  admitted  a  pauper,  cannot  discharge  him- 
self of  costs  to  which  he  was  liable  precedent  to  his  ad- 
mission. Wilkinson  v.  Behher  (a),  was  to  the  same  effect. 
In  Blood  V.  Lee  (i),  a  case  of  Pats  v.  Holiday j  was  cited  by 
WHmoty  C.  J.,  in  which  it  was  "  at  first  doubted  whether 
a  plaintiff  could  be  admitted  in  form&  pauperis  after  the 
commencement  of  the  suit ;  but  at  length  it  was  resolved 
that  he  might  be  so  admitted  at  any  time  of  the  suit ;  and 
the  Court  resolved  that  a  person  so  admitted,  pendente 
lite,  shall  not  pay  costs  firom  the  beginning  of  the  action," 
but  Parke,  B.,  in  giving  judgment  in  Casey  v.  TomUn  (c\ 
where  those  cases  were  referred  to,  sanctioned  the  supposi- 
tion that  where  a  party  was  admitted  in  form&  pauperis, 
pendente  lite,  it  was  only  on  condition  of  his  being  held 
liable  to  pay  the  costs  antecedently  incurred.  In  Jones  v. 
Peers  (d\  where  an  order  was  made,  pendente  lite,  admit- 
ting the  plaintiff  to  sue  in  forma  pauperis,  and  an  applicar- 
tion  for  security  for  the  costs  previously  incurred  was  not 

(a)  2  Brown's  C.  C.  272.  8,  p.  892,  O.  S.,  S.  C. 

(b)  3  Wile.  24.  (rf)  M'Clel.  &  Yo.  282. 

(c)  7  M.  &  W.  189  ;  Ante,  vol. 
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made  until  two  years  afterwards,  the  Court  refused  the 
application,  and  allowed  a  retrospective  operation  to  the 
order ;  and  in  a  note  to  that  case  the  practice  was  stated 
to  be  that  an  absolute  order  of  admission  was  made  without 
any  previous  security  being  required ;  but  on  service  of  the 
order  on  the  defendant's  solicitor,  he  may  proceed,  if  he 
think  fit,  to  compel  the  usual  security.  From  that  case, 
however,  it  appeared  as  if  the  practice  had  been  that  the 
order  should  not  have  a  retrospective  effect,  and  that  it 
was  only  by  the  neglect  of  the  defendant  that  such  an 
operation  was  there  given  to  it  (a),  LoveweU  v.  Curtis  (6), 
and  Foss  v.  Racine  (c),  were  decisions  of  the  Court  of 
Exchequer,  which  favored  the  presumption  first  urged  that 
the  plaintiff  could  not  be  admitted  a  pauper  after  the  com- 
mencement of  the  suit  Secondly,  it  was  objected  that 
the  writ  of  ca.*  sa.  was  irregular,  because  it  directed  the 
amount  of  costs,  with  interest  thereon,  fix)m  the  date  of 
the  judgment,  to  be  levied.  By  1  &  2  Vict  c  110,  s.  18, 
it  was  provided,  "  that  all  rules  of  Court,  whereby  any  sum 
of  money  or  any  costs,  charges  or  expenses,  shall  be  pay- 
able to  any  person,  shall  have  the  effect  of  judgments  ;^  and 
by  section  17  of  the  same  statute  it  was  enacted,  that  ^^  every 
judgment  debt  shall  carry  interest  at  the  rate  of  4L  per 
centum  per  annum,  fix)m  the  time  of  entering  up  the  judg- 
ment. &c*,  and  such  interest  mav  be  levied  tinder  a  writ  of 
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was  not  entitled  to  levy  sherifTs  poundage,  and  officers'  fees,        1842. 
but  it  was  urged  that  this  was  no  ground  for  setting  aside       Ph^er 
the  writ,  or  for  dischaiging  the  plaintiff  out  of  custody  ^• 

under  the  existing  state  of  things.  If  the  plaintiff  had 
tendered  all  that  was  due  except  these  charges,  and  he 
was  detained  in  custody  in  respect  of  them,  he  might  then 
come  to  the  Court  with  such  a  motion ;  but  at  present  he 
could  obtain  nothing  but  the  erasure  from  the  writ  of  those 
words  of  which  he  complained.  The  indorsement  on  a 
writ  of  ca.  sa.  besides,  formed  no  part  of  the  writ  itself, 
and  the  writ  was  not  vitiated  by  any  irregularity  therein. 
He  cited  M^Cormack  v.  Melton  (a). 

Pearson^  in  support  of  the  rule.  First,  the  proposition 
contended  for  that  a  party  could  not  be  admitted  to  sue  as 
a  pauper,  after  the  commencement  of  tlie  suit,  was  dis- 
tinctly negatived,  and  the  cases  which  had  a  contrary 
tendency  overruled,  by  the  recent  decision  of  the  Court 
of  Common  Pleas,  in  Brunt  v.  WardeU  (A).  [^Patteson^  J. — 
That  affords  no  reason  why  a  party  who  is  admitted  a 
pauper  shall  not  pay  the  costs  previously  incurred].  The 
defendant,  at  the  time  of  the  admission  of  the  pauper, 
ought  to  have  called  upon  him  for  an  undertaking  to  pay 
any  such  costs,  and  as  he  had  omitted  to  do  so,  the  Court 
would  not  now  impose  such  a  term  on  the  plaintiff.  That 
such  was  the  practice,  was  to  be  collected  from  the  case 
of  Jones  V.  Peers  already  cited ;  from  Doe  dem.  AlUs  v. 
Owens  {c)  recently  decided  in  the  Court  of  Exchequer,  in 
which  Brunt  v.  WardeU  was  recognised,  and  in  which  the 
question  here  raised  was  argued,  but  not  decided,  and  from 
Bice  V.  Brown  {d).  Secondly,  the  statute  1  &  2  Vict 
c  110,  s.  17,  applied  to  judgments  for  debts  only,  and  not 

(a)  1  Ad.  &  El.  331.  (4  I  Bos.  &  P.  39.    Vide  also 

(6)  Ante,  vol.  1,  p.  229,  N.  S. ;  the  judgment  of  Coleridge,  J.,  in 

S.  C.  4  Scott,  N.  R.  188.  Morgan  v.  Eastwick,  ante,  vol.  7, 

(c)  Ante,  vol.  1,  p.  404,  N.  S. ;  p.  643,  O.  S. 

9  M.  &  W.  456. 
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1842.  to  judgments  for  costs.  Thirdly,  the  decision  in  IMP  Cor- 
mack  V.  Melton  had  no  bearing  on  this  case :  if  the  Court 
saw  that  the  plaintiff  was  damnified  by  his  being  detained 
in  custody  for  too  large  an  amount,  it  would  make  the  rule 
absolute  for  his  discharge. 

Cur.  adv.  vult. 

Patteson,  J.— This  was  a  motion  to  discharge  the 
plaintiff  out  of  custody  under  a  capias  ad  satisfaciendum, 
for  the  costs  of  a  nonsuit  The  plaintiff  had  been  admitted 
to  sue  in  form&  pauperis,  by  an  order  of  mine,  which  was 
not  served  till  the  afternoon  of  the  commission  day  for  the 
assizes  in  Surrey,  where  the  cause  was  to  be  tried.  The 
Master  has  allowed  only  the  costs  antecedent  to  such 
service.  It  is  now  contended  by  the  plaintiff,  that  the 
order  had  a  retrospective  effect,  and  exempts  him  from  all 
costs;  and  that,  at  all  events,  the  defendant  should  first 
have  applied  to  dispauper  the  plaintiff  before  he  could  have 
costs.  On  the  other  hand  it  is  argued,  firom  some  cases 
decided  in  the  Court  of  Exchequer,  that  the  admission  to 
sue  in  form4  pauperis  in  the  midst  of  the  suit  is  invalid, 
and  that  the  Master  might  have  allowed  all  the  costs  even 
subsequent  to  the  service  of  the  order.  The  last  decisions 
in  the  Court  of  Exchequer  do  not  go  that  length,  and  I 
am  not  called  upon  to  enter  inio  that  question,  for  the 
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costs,  unless  the  admission  be  retrospective;  it  is  said  to        1842. 

have  been  held  so  in  one  or  two  cases,  but  they  are  of  very       p^^^^ 

doubtfiil  authority,  and  I  am  quite  satisfied  that  the  law  is      ^   »• 

,         .  J    ,         ,  Roberts. 

otherwise,  and  that  the  Master  has  done  quite  right     As 

to  an  application  to  dispauper,  it  is  plainly  necessary  only 
where  the  costs  sought  would  otherwise  be  covered  by  the 
rule,  which  is  not  the  case  here.  Another  objection  was 
made  that  the  capias  is  indorsed  for  interest  on  the  judg- 
ment: the  answer  is,  that  the  statute  1  &  2  Vict  c.  110, 
s.  17,  gives  interest  on  all  judgments.  Another  objection 
was  made,  that  the  capias  is  indorsed  to  levy  poundage  and 
fees.  This  is  clearly  wrong,  and  if  the  rest  of  the  judgment 
were  paid,  and  the  plaintiff  detained  for  poundage  and  fees, 
he  would  be  entitled  to  his  discharge,  but  it  does  not  vitiate 
the  writ  itself.  The  rule  must  be  discharged,  but  without 
costs. 

Rule  dischai]ged,  without  costs. 


Snape  v.  The  Earl  of  Waldeorave. 

Peacock  moved  for  a  distringas  to  proceed  to  out-  The  Court 
lawry  against  the  defendant     The  affidavit  disclosed  several  ^^al^^^^'^to 
applications  to  have  been  made  to  Mr.  George  Robins,  the  proceed  to  out- 

* '^  ^  ^  lawry  af^nst 

agent  of  the  defendant,  to  Mr.  Pearson,  his  attorney^  and  a  peer,  having 
to  a  Dr.  Daniel,  who  was  stated  to  have  the  management  ^"rli^ent; 
of  his  affairs  in  this  country,  with  a  view  to  induce  them  to  ^^^ppfj^^^ 
accept  service  of  a  writ  of  summons  on  behalf  of  the  de-  for  such  a  writ, 

,  ,      .       ,  there  were  suf- 

fendant,  which,  however,  were  unsuccessful ;  it  tnen  pro-  fident materials 

ceeded  to  state  that  the  deponent  had  gone  to  Strawberry  ^"^^^^0**"^ 

Hill,  near  Richmond,  the  last  known  residence  of  the  de-  j^<?fy» »"  " 

'  '  ^  ordinary  case, 

fendant,  for  the  purpose  of  serving  the  defendant  with  a  the  issuing  of 
copy  of  the  writ  of  summons,  when  he  saw  a  Mrs.  Hopkins,  tringas  to 
who  was  in  charge  of  the  premises,  and  who  stated  that  the  d"g\ri^*o 

defendant  was  abroad.  compel  an  ap- 

pearance was 
VOL.  n. — N.  S.  D  D  D.    P.   C.         granted. 
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Patteson,  J. — In  Cassidy  v.  Steuart{a\  the  Court  of 
CommoQ  Pleas  held,  that  in  an  action  against  a  member  of 
Parliament,  it  is  not  competent  for  the  plaintiff,  either  upon 
mesne  or  final  process,  to  sue  out  writs  for  the  purpose  of 
proceeding  to  outlawry,  although  he  may  have  no  present 
intention  of  putting  them  in  execution.  There  it  was  ad- 
mitted that  such  process  would  not  issue  against  a  peer; 
and  the  Court,  in  giving  judgment,  held  that  process  to 
outlawry  could  not  be  issued  against  any  person,  who  was 
not  liable  to  a  capias  ad  respondendum.  That  case  is 
strong  to  shew  that  your  application  cannot  be  granted. 


Sir  John  Bayley^  amicus  curiae,  mentioned  a  case  in  which 
the  Court  of  Exchequer  had  granted  a  distringas  to  compel 
appearance  against  the  Earl  of  Lichfield,  ifi) 


On  a  subsequent  day, 

Patteson,  J.,  said,  I  have  mentioned  this  case  to  the 
Judges  of  the  Court  of  Exchequer,  as  well  as  the  case  re- 
ferred to  by  Sir  John  Bayley.  That  application  passed  sub 
silentio,  but  we  are  all  agreed  that  a  distringas  to  proceed 
to  oudawry  will  not  go  against  a  peer.  There  have  been 
several  cases,  I  understand,  in  which  parties  have  been  in 
the  same  situation  with  the  plaintiff  here,  where  the  cir- 
cumstances have  been  insufficient  to  wftirant  a  distringas  to 
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Court  wouldy  under  these  circamstances^  view  a  case  in 
which  a  peer  was  a  defendant,  as  an  instance  excepted  from 
the  rule  generally  acted  upon,  and  that  the  plaintiff  would 
be  permitted  to  sue  out  a  distringas  to  compel  appearance 
upon  the  materials  with  which  he  was  here  provided,  al- 
though in  an  ordinary  case  they  would  be  sufficient  only  to 
proceed  to  outlawry.  Taylor  v.  Lord  Stuart  de  Rothioy  (a) 
was  an  authority  in  support  of  this  view  of  the  case,  because 
there,  although  it  distincdy  appeared  that  the  defendant 
was  abroad,  the  Court  of  Common  Pleas  granted  a  dis- 
tringas to  compel  appearance.  [Patteson,  J. — But  if  you 
ask  for  a  distringas  to  compel  appearance,  should  you  ool 
be  provided  with  the  ordinary  affidavit,  stating  three  calls 
and  two  i^pointments  ?]  It  would  be  a  mere  {aice  to  go 
through  the  form  of  calling  and  making  appointments  at 
the  residence  of  the  defendant,  who  was  known  to  be  in 
Italy. 


1842. 

^ V ' 

Snapk 

V, 

The  Earl  of 
Walde- 

GRAVB. 


Pattbson,  J. — Certainly  that  observation  arises.  Under 
the  circumstances  you  may  take  a  distringas  to  compel  ap- 
pearance. 

Writ  granted  (A> 


(a)  jbUe,  p.  121. 

(6)  A  similar  application  was 
made  before  Williams,  J.,  in 
Hilary  Term,  1843,  by  FUtgerald, 


in  a  case  of  Biffge  v.  The  Earl  qf 
Tankervillef  which  was  granted 
upon  the  authority  of  the  above 
decision. 


Btrke  v.  Manning. 

ThESIGER  and  Busk  shewed   cause   against  a  rule   Q«tff»,  how  fcr 
obtained  on  behalf  of  the  defendant,  for  setting  aside  the  ^^^^I^"^ 

which  prerents 
an  oatlaw  from  appearing  in  Court  for  any  other  purpose  than  to  rerene  his  outlawry ;  and 
whether  he  will  not  be  permitted  to  appear  to  aroid  proceedings  against  himself,  although  he 
csnnot  enforce  any  demand  of  his  own.  ^ 

Where  a  defendant  applied  to  set  aside  a  warrant  of  attorney  at  a  time  when  the  plaintiff 


had  already  taken  proceedings  to  outlawry,  and  pending  the  rule  nisi,  the  outlawry  was  completed, 
the  defendant  was  held  to  be  entitled  to  oome  m  to  nuke  his  rule  absolute. 


D   D    2 
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Byrne 

V. 

Manning. 


>¥arrant  of  attorney,  and  the  judgment  signed  thereon  in 
this  case.  The  ground  on  which  the  rule  had  been  moved 
was,  that  the  warrant  of  attorney  had  been  given  as  a 
collateral  security  for  the  payment  of  an  annuity  granted 
by  the  defendant  to  the  plaintiff,  who  was  further  secured 
by  an  indenture  of  which  no  memorial  had  been  enrolled 
in  the  Court  of  Chancery  within  thirty  days  of  its  exe- 
cution, pursuant  to  the  statute  53  Geo.  3,  c.  141,  s.  2. 
It  was  admitted,  that  under  the  authorities  of  Ex  parte 
Lewis  and  M'ife  (a),  and  Htiggins  v.  Coates  (b\  the  objection 
raised  must  prevail;  but  it  was  contended  that  the  de- 
fendant, being  now  an  outlaw,  was  incompetent  to  appear 
before  the  Court  to  get  rid  of  the  liability  which  had 
accrued  against  him  on  these  instruments.  Upon  the 
cases  of  Summervil  v.  Watkins{c\  Louhes  v.  Holbeche{d\ 
and  Aldridge  v.  Buller  (e),  it  had  been  supposed  that  it  was 
incompetent  for  an  outlaw  to  appear  in  Court  for  any  pur- 
pose except  to  reverse  his  outlawry,  but  in  the  recent  case 
oi  Hawkins  v.  Hall{f\  the  Master  of  the  Rolls  had  drawn 
a  distinction  between  the  case  of  an  outlaw  seeking  to 
establish  a  demand,  and  seeking  to  avoid  a  liability ;  and 
had  held,  that  although  in  the  former  case  an  outlaw  could 
not  appear  in  Court,  in  the  latter  it  was  competent  for  him 
to  seek  protection  from  the  law.  The  cases  of  Loukes  v. 
Hoihechtf^  and  of  Summervii  v.  Wntkins^  were  instances  in 


Manning. 
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had  adopted  the  reasoning  of  Lord  Langdaky  and  there,  1842. 
upon  a  motion  to  set  aside  a  writ  of  scL  fa.  on  a  judgment,  byrne 
the  defendant,  who  was  an  outlaw,  was  permitted  to  come 
in  to  object  to  the  proceedings,  on  the  ground  that  a 
previous  sci.  fe.  and  judgment  thereon  was  not  recited  in 
the  second  sci.  fa.  It  was  submitted,  however,  that  the 
cases  of  Hawkins  v.  Hall^  and  Walker  v.  Thellussony  would 
not  bind  the  decision  of  the  Court,  but  that  the  principle 
which  they  laid  down  would  be  deemed  still  open  for 
argument;  first,  because  they  were  respectively  decisions  of 
single  Judges,  and  not  of  a  whole  Court,  as  in  Loukes  v. 
HoUbechey  and  Summervil  v.  Watkini ;  and  secondly,  l)ecau8e 
in  a  case  like  the  present,  it  would  be  most  injurious  and 
dangerous  to  unsettle  a  principle  of  law  which  had  been 
so  long  established. 

Piatt  and  Hance,  in  support  of  the  rule.  The  rule 
adopted  by  Lord  Langdak  in  Hawkins  v.  Hally  and  by 
iViUiamSy  J.,  in  Walker  v.  Thellussofiy  was  a  reasonable  rule 
to  which  the  Court  would  be  disposed  to  adhere.  The 
old  rule  had  this  effect  as  regarded  outlaws,  that  it  rendered 
them  liable  to  answer  every  complaint,  but  that  it  prevented 
them  firom  making  complaint  themselves,  and  from  com- 
bating unjust  demands.  This  was  an  anomaly  which  the 
Court  would  no  longer  sanction.  But,  secondly,  there  was 
nothing  before  the  Court  to  shew  that  at  the  time  when 
this  rule  was  obtained,  the  defendant  was  in  reality  an 
outlaw.  The  application  for  the  rule  was  made  on  the 
9tli  of  June,  1842,  in  Trinity  Term ;  by  his  affidavit  then 
produced,  it  was  sworn  that  the  plaintiff  had  taken  proceed- 
ings on  the  judgment  "  for  the  purpose  of  proceeding  to 
outlawry."  The  affidavit  of  the  plaintiff,  in  answer  to  this 
rule,  was  dated  the  28th  of  October,  1842,  and  fi*om  that 
there  was  nothing  to  shew  when  the  outlawry  was  complete. 
It  must  be  taken,  therefore,  that  the  defendant  came  to  the 
Court  before  he  was  an  outlaw,  and  his  having  since  become 
outlawed,  could  make  no  difference  in  reference  to  his 
rights  on  this  motion. 
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1842.  Thesiger.     The  rule  was  drawn  up  with  a  stay  of  pro- 

^JJi^j^       ceedings ;  the  Court  would  not  presume  that  the  plmntiflF 

^^-  had  disobeyed  the  rule,  and  had  since  then  taken  any  steps 

in  the  cause  against  the  defendant     If  that  were  so,  and 

the  defendant  was  now  an  outlaw,  he  must  have  been  so 

before  the  rule  was  moved. 

Patteson,  J. — It  is  not  necessary  for  me  to  enter  into 
the  general  question  which  has  been  argued  by  Mr.  Thesiger 
of  the  right  of  an  outlaw  to  appear  in  Court,  for  the  pur- 
pose of  getting  rid  of  any  irregular  or  ill^;al  proceedings 
against  him ;  though  certainly  the  old  rule  does,  as  Mr. 
Piatt  has  contended,  place  an  outlaw  in  this  position,  that 
he  shall  answer  to  all,  and  that  none  shall  answer  to  him. 
I  think,  however,  that  I  must  take  it,  in  this  case,  that  at 
the  time  the  motion  was  made,  although  proceedings  to 
outlawry  had  been  taken,  the  defendant  was  not  actually 
an  outlaw ;  and  if  so,  the  question  on  those  cases  does  not 
arise.  I  can  hardly  conceive  any  case  to  go  the  length  of 
saying,  that  if  a  party  applies  to  set  aside  proceedings,  not 
being  an  outlaw,  and  if  he  is  afterwards  made  an  outlaw, 
he  cannot  be  heard  in  support  of  his  application.  I  do 
not  stop  to  consider  whether  in  an  action,  if  the  plaintiff  is 
outlawed  after  action  brought,  there  can  be  a  plea  stating 
that  factt  pub  darrein  continuance,  but  I  think  that  this 
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Thesiger  uiged  that  the  defendant  could  only  have  his        1842. 

rule  made  absolute  on  payment  of  costs.     The  case  was  byrne 

analogous  to  an  application  by  a  defendant  to  reverse  his  -^  •'• 
outlawry. 

Patteson,  J. — No,  he  appears  in  sufficient  time  to  raise 
his  objection  before  his  outlawry.  All  that  I  can  do  is  to 
make  the  rule  absolute  in  its  terms. 

Rule  absolute,  without  costs. 


Doe  dem.  Lloyd  v.  Roe. 

M  ASHLEY  moseA  for  a  fresh  writ  of  possession  in  this  Wbere  in 

cause.      It  appeared  that  judgment  having  been  signed  writ  of  habere 

against  the  casual  ejector,  in  Trinity  Term  last,  a  writ  of  pos-  ^ISienrhM  *" 

session  was  issued,  and  two  tenants,  who  were  in  possession  ^^  executed 

in  respect  of 
of  the  premises  in  question,  were  ejected.     The  sheriff  gave  the  premises  in 

up  possession  to  the  lessor  of  the  plaintiff,  but  within  a  few  posse^fon^as 

days  the   tenants  came  again,  and  forcibly  expelled  his  ^j^^^f* 

agent,  and  took  possession  again.     The  writ  of  hab.  &c  the  pUintiff, 

,  but  the  tenant 

poss.   had  not  yet  been  returned.      He  cited  Doe  dem.  sabsequentiv 

ThampMon  v.  Mrehouse  (a),  and  Tidd^s  Prac,  vol  2,  p.  1247,  ^d^- 

9th  edit.  '  »«»«;  ^'^  ^^ 

Court  will 
grant  a  new 

WioHTBiAN,  J. — It  is  a  rule  nisi  only.  nde  for  such 

writ  is  only 
nisi  in  the  first 
Pashley  urged  that  he  was  entitled  to  a  rule  absolute  in  instance. 

the  first  instance,  but  this  being  refused,  he  engrafted  on 

the  rule  nbi  a  term  calling  on  the  tenant  to  shew  cause 

why  he  should  not  restore  possession  of  the  premises. 

Rule  nisi  accordingly. 
(a)  Ante,  vol.  2,  p.  200,  O.  S. 
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Upon  an  in- 
dictment under 
the7&8Geo. 
4,  c.  30, 1.  8, 
fordemoliflhing 
a  house,  it  ap- 
peared in  en- 
dence  that  the 
means  of  de- 
struction used 
was  fire;  an 
objection  was 
thereupon 
taken  that  the 
indictment  was 
not  sustained, 
whichyhowerer, 
was  overruled, 
and  the  pri- 
soners were 
convicted  and 
sentenced  to 
transportation : 
The  Court  re- 
fused to  grant 
a  writ  of  cer- 
tiorari to  faring 
up  the  rooord 
of  the  conyic- 
tion,  with  a 
view  to  pro- 
ceediiu;8  to 
cause  It  to  be 
quashed. 


Reoina  V.  Whiston  and  Others. 

JrltlCE  moved  for  a  writ  of  certiorari,  to  remove  into 
this  Court  the  record  of  the  conviction  of  the  defendants 
in  this  indictment,  with  a  view  to  further  proceedings  being 
taken  to  procure  the  same  to  be  quashed.  The  indictment 
was  preferred  at  a  session  of  oyer  and  terminer,  held  by 
special  commission  at  Stafford,  in  the  month  of  September, 
1842,  and  it  charged  (under  the  statute  7  &  8  Geo.  4,  c.  30, 
s.  8),  that  the  defendants,  on  the  15th  of  August,  being 
unlawfully,  riotously,  and  tumultuously  assembled  together, 
did  feloniously,  unlawfully,  and  with  force,  demolish  and 
pull  down  the  dwelling-house  of  one  Benjamin  Vale,  clerk, 
&C.  The  indictment  was  tried  before  Tindal,  C.  J.,  and 
the  evidence  which  was  adduced  shewed  that  the  defend- 
ants had  entered  the  house  of  Mr.  Vale,  and  that  they  had 
set  fire  to  and  burned  a  number  of  articles  of  furniture 
belonging  to  him,  and  that  the  flames  from  them  had  com- 
municated to  the  wood  work  of  the  house,  which  was 
partially  destroyed  thereby.  It  was,  therefore,  submitted 
on  behalf  of  the  prisoners,  that  the  indictment  was  not 
sustained  by  the  evidence,  and  that  the  prisoners  must  be 
acquitted ;  but  the  learned  Lord  Chief  Justice  overruled 
the  objection  J  and  refused  to  reserve  the  point  for  future 
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The  indictment,  it  was  submitted,  was  not  sustained  by  the        1842. 
proof  which  had  been  given ;  for  a  demolition  of  a  house       rJJ^JJJT"^ 
by  fire  did  not  come  within  the  meaning  of  that  clause  of  <"• 

the  statute  under  which  this  indictment  was  framed,  the  and  Othcn. 
words  of  which  were  imported  into  the  indictment  itself. 
The  offence  of  arson  was  altogether  distinct  from  that  of 
demolition,  and  formed  the  subject  of  a  separate  section 
(s.  2)  of  the  statute  of  Geo.  4,  and  of  a  more  recent  pro- 
vision, 7  Wm.  4,  and  1  Vict.  c.  89,  s.  3.  The  offences  were 
essentially  different  in  point  of  fact ;  were  distinct  in  their 
nature,  and  in  the  means  of  their  commission.  It  was  an 
established  rule,  that  an  indictment  could  not  be  supported 
by  proof  of  the  commission  of  the  particular  offence  charged, 
by  means  other  than  those  which  were  alleged  to  have 
been  employed.  In  Hawk.  P.  C  vol.  2,  p.  46,  s,  37,  it  was 
said,  ^'  yet  it  seems  clear,  evidence  of  poisoning,  burning, 
or  any  kind  of  killing  without  weapon,  will  not  sustain  an 
indictment  of  death  by  killing  with  a  weapon,  and  vice 
versa."  That  the  offence  here  charged  to  have  been  com- 
mitted, and  that  which  was  proved,  were  distinct,  appeared 
as  well  fix)m  the  reasons  already  su^ested,  as  from  the 
natural  and  physical  difference  which  existed  between  the 
two  modes  of  destruction.  The  demolition  of  a  house 
must  take  place,  and  was  alleged  in  the  indictment  to  be 
"  by  force ;"  but  in  the  application  of  fire,  no  force  was 
required ;  an  ingredient  of  the  demolition  of  a  house  was 
the  pulling  it  down ;  fire,  however,  was  not  an  agent  for 
such  a  purpose.  He  contended  that  the  Court  might 
entertain  this  application,  for  that  in  the  Year  Book, 
M.  T.,  24  Edw.  3,  there  was  a  report  of  a  suit  to  reverse 
or  review  the  judgment  on  the  ground  of  errors,  one  of 
which  was,  that  the  offence  charged  against  the  prisoner 
with  another  person  was  that  of  conspiracy,  and  it  was 
objected  that  the  charge  sounded  in  oppression  only,  and 
not  conspiracy ;  and  the  Court  so  held,  and  reversed  the 
judgment.  This  objection,  he  urged,  did  not  appear  to 
have  presented  itself  on  the  record,  and  must  have  arisen 
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Rboina 

V. 

Whmton 
and  Others. 


opon  the  evidence:  and  that  case^  therefore^  was  a  pre- 
cedent for  this  application. 

WiOHTMAN,  J. — The  defendants  in  this  case  were  con- 
victed on  an  indictment,  which  is  admitted  to  be  good  upon 
the  fkce  of  it ;  whatever  weight  there  may  be  in  the  ob- 
jections raised,  and  I  am  not  called  upon  to  give  an; 
opinion  on  them,  they  were  raised  at  the  trial, — they 
were  uiged  before  the  learned  Judge  who  presided, — and 
they  went  to  the  jury :  but  notwithstanding  every  thing 
was  done,  as  no  doubt  it  was,  which  could  be  done,  on 
behidf  of  the  prisoners,  they  were  convicted.  I  think, 
therefore,  that  there  is  no  ground  for  the  motion.  The 
course  which  is  taken  is  altogether  unprecedented :  there 
is  no  instance  of  any  proceeding  such  as  that  which  is 
proposed  to  be  adopted  in  this  case.  There  must  have 
been  innumerable  instances  in  which  parties  have  been 
dissatisfied  with  their  conviction  on  the  evidence,  but  I 
know  of  no  case,  nor  has  any  been  cited,  in  which  this 
Court  has  granted  a  certiorari  with  the  object  here  sought 
to  be  attained. 

Rule  refused  {a). 

(a)  Vide  Regina  v.  HoweU,  9  Car.  &  P.  437. 
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and  to  be  sworn  in  a  cause  "Between  the   Reverend        \S42. 
Thomas    Bevan    Gwyn,   clerk,   party  agent,   and   Mary       Exparte 
Evans,  smgle  woman,  party  respondent**    It  was  utged       Evans. 
that    there    was   no    such    cause   now  pending   in  this 
Court  as  that  which  was  described,  and  that  upon  such 
affidavits  there  could  be  no  assignment  of  peijury.     It  was 
the  universal  practice  in  such  cases  simply  to  entitle  the 
affidavits  "  In  the  Queen's  Bench,**  for  until  the  writ  was 
granted,  there  could  not  be  said  to  be  any  cause  pending 
in  the  Court,  which  could  be  described  by  the  names  of 
the  parties,  or  by  any  descriptive  title. 

E.  V.  JFUKamSy  in  support  of  the  rule.  The  affidavits 
were  not  entitled  in  any  cause  in  this  Court,  but  in  the 
cause  in  the  Ecclesiastical  Court  The  main  heading  here 
was  **  In  the  Queen*s  Bench,**  and  that  which  succeeded 
might  be  taken  as  surplusage,  or  as  being  descriptive  only 
of  the  parties  intended  to  be  brought  into  Court,  and  of 
the  nature  of  the  proceedings  which  were  to  be  taken. 
There  were  no  such  distinctive  appellations  as  "  party 
agent**  and  "party  respondent**  in  this  Court,  and  all  that 
was  written  between  the  heading  and  the  affidavit  might 
be  rejected.  IfFiff/Uman^  J. — In  Chitt.  Arch.  p.  1210,  the 
rule  is  laid  down  "Where  there  is  as  yet  no  cause  in 
Court,  the  affidavits  should  not  be  entitled ;  otherwise  the 
Court  probably  would  not  allow  them  to  be  made  use  of.** 
Here  as  yet  there  is  no  cause  in  this  Court,  but  you  have 
entitled  your  affidavits  "In  Prohibition."]  The  practice 
on  moving  for  a  certiorari  was,  no  doubt,  that  which  was 
stated  in  the  Book  of  Practice,  but  that  was  a  distinguish- 
able case,  for  there  the  proceedings  were  broi^ht  up  into 
this  Court ;  here,  the  proceedings  always  remained  in  the 
Court  below.  [^Wiffhtmauy  J. — Suppose  the  words  "party 
agent  '*  and  "  party  respondent  **  were  omitted,  would  that 
make  any  difference?]  Those  words  were  descriptive 
merely  of  the  relative  positions  of  the  parties  in  the  Court 
below  in  the  suit,  to  which  reference  was  made  in  the  affi- 
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1842.  davits.  [  Wightman^  J. — Suppose  the  case  of  a  submission 
Ezpute       ^  reference,  and  of  an  application  being  made  to  set  aside 

Evans.  xhe  award,  would  an  affidavit,  entitled  as  between  a  plain- 
tiff and  defendant,  be  good,  there  being  no  cause  in 
Court  (a)?]  It  would  not  \^fVightman^  3. — Is  not  this 
a  case  like  that.  Can  the  fact  of  the  words  ^^  party  agent '' 
and  '^  party  respondent,'^  being  employed  instead  of  plaintiff 
and  defendant,  make  any  difference  ?  Here,  you  seek  to 
bring  this  matter  into  this  Court ;  this  rule  is  the  first  step 
towards  that  object,  and  your  affidavits  are  entitled  in  a 
cause  which  is  not  in  this  Court,  but  in  the  Court  below. 
You  have,  besides,  gone  further,  for  you  have  also  entitled 
the  affidavits  in  a  cause  which  does  not  exist,  for  you  have 
intitled  them  « In  Prohibition."]  The  Court  would  at  all 
events  allow  the  affidavits  to  be  amended  and  re-sworn. 

Bovill  contended  that  the  Court  would  not  authorize  the 
error  of  the  applicant  to  be  avoided  by  this  means,  but 
would  discharge  the  present  rule.  It  was  a  rule,  which 
was  strictly  enforced  that  a  party  applying  to  the  Court 
must  come  with  perfect  materials  {b), 

WiGHTMAN,  J. — There  is  this  reason  why  the  affidavits 
cannot  be  re-sworn ;  namely,  that  they  would  then  appear 
to  have  been  swoni  sLib^qucntly   to  the  time  at  which 
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GiLLOTT  V.  Aston. 

rf  HITMORE  shewed  cause  against  a  rule  obtained  by  Where  the  de- 
Grayy  for  setting  aside  the  writ  of  ca.  sa.  issued  against  the  been  arrested 
defendant  in  this  suit,  and  for  discharging  the  defendant  ^  *aJ7he°8iSt 
out  of  custody  upon   that  writ     From   the   affidavits  it  of  the  plaintiff, 

but  a  ▼oiuntary 

appeared,  that  on  the  30th  of  December,  1841,  the  de-  escape  was  per- 
fendant  was  arrested  on  a  writ  of  ca.  sa.  at  the  suit  of  sheriff,  La  w 
the  plaintiff  in  this  action,  but  that  on  the  production  of  w  *^ur**  • 
the  warrant  on  which  the  arrest  was  made,  he  objected  theiSierifffor 
that  the  writ  had  run  four  months,  and  that  its  powers  which  the 
were  therefore  exhausted,  and   upon  this  objection   the  JJ^  but  Ae 
sheriff  permitted  him  to  go  at  large.     The  plaintiff  then  defendant  was 

^  o  o  r  subsequently 

brought  an  action  against  the  sheriff  for  an  escape,  founded  again  arrested 
upon  the  discharge  of  the  defendant  under  the  above  cir-  ^t  of  ca.  sa., 
cumstances,  contending  that  the  writ  was  still  in  full  force,  Jb^g^^of  Ae 
and  notice  of  trial  having  been  given,  the  cause  stood  for  pontiff,  but 
trial  at  the  last  Worcester  Assizes.  Before  the  day  on  was  admitted, 
which  the  cause  would  have  come  on,  however,  the  sheriff  iJ^'ou^with 
withdrew  his  pleas,  and  the  plaintiff,  therefore,  obtained  J^jf^T^***® 
judirment      On   the   16th    of  July,   the   defendant  was  of  the  sheriff, 

,  1./.1-.,.  nthe  Court  or- 

arrested  a  second  time  tor  the  same  debt,  in  respect  of  dered  the  writ 
which  he  had  been  before  arrested,  but  discharged  out  of  ^dth^e!*^*' 
custody,  upon  a  writ  apparently  sued  out  by  the  plaintiff.  J."^*J^^ 
The  ground  of  the  present  application  to  the  Court  was,  of  custody; 
that  the  object  of  the  second  arrest  was  obviously  to  indem-  being  prayed 
nify  the  sheriff,  but  that  it  was  incompetent  for  him,  after  ^ft^^^f^'. 
having  once  voluntarily  permitted  the  escape  of  the  de-  P?se  terms  on 
fendant,  to  avail  himself  of  any  second  writ  at  the  suit  of  should  bring 
the  plaintiff  to  discharge  himself  of  his  own  liability,  or  to  "^  •^<>"- 
compensate  himself  for  a  liability  to  the  plaintiff  which 
had  accrued  against  him.     Whitmore  now  admitted  that 
the  object  of  the  second  arrest  was  that  which  was  sug- 
gested on  the  part  of  the  defendant,  namely,  to  indemnify 
the  sheriff;  but  he  urged  that  the  defendant  could  not,  on 
this  ground,  obtain  his   discharge   out  of   custody.     No 
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doubt  the  voluntary  escape  which  the  sheriff  had  permitted 
under  the  first  writ,  rendered  him  liable  to  the  original 
judgment  creditor,  the  plaintiff;  and  it  must  be  admitted 
that  the  sheriff  could  not  retake  the  defendant  on  the  same 
writ,  after  such  voluntary  escape,  and  so  relieve  himself 
from  his  liability;  but  it  must  be  also  admitted  by  the 
defendant  that  it  was  competent  for  the  plaintiff  to  retake 
him  on  a  second  writ,  and  forego  his  remedy  against  the 
sheriff  (a).  Then  could  the  evidence  of  there  having  been 
proceedings  between  the  judgment  creditor  and  the  sheriff 
alter  the  position  of  the  defendant?  It  was  submitted 
that  it  could  not ;  for  that  it  was  not  competent  for  the 
defendant  to  take  advantage  of  any  mistake  of  which  the 
sheriff  had  been  guilty.  But,  secondly,  the  present  rule 
sought  to  have  the  writ  set  aside.  That,  however,  was 
perfectly  regular,  for  it  purported  to  be  at  the  suit  of  the 
plaintiff,  who  was  clearly  entitled  to  sue  it  out 


Chray^  in  support  of  the  rule.  This  was  a  voluntary 
escape,  and  it  was  clear  that  after  such  an  escape,  the 
sheriff  could  not  retake  the  defendant  (6).  Here,  there- 
fore, the  retaking  of  the  defendant  must  be  deemed  to  be 
the  act  of  the  plaintiff,  who  had  sued  out  a  fi^sh  writ  K 
that  was  so,  the  effect  of  it  would  be  that  the  plaintiff 
would  recover  his  debt  twice  over,  once  fi'om  the  sheriff. 
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he  could  not  again  recover  it     Chray  was  proceeding  to        1842. 
ai^e  the  case  by  analogy  to  that  of  a  negligent  escape,      gilloit 
when  he  was  stopped  by  the  Court  ,  »• 

Pattbson,  J. — On  the  facts  of  this  case,  I  must  take 
this  to  be  a  writ  sued  out  by  the  sheriff  in  the  plaintiff's 
name,  but  for  his  own  benefit  Now,  he  cannot  proceed 
so :  by  taking  the  defendant  under  the  writ,  he  renders 
himself  liable  to  an  action,  and  if  that  is  so,  surely  the 
defendant  is  entitled  to  adopt  this  means  of  procuring  his 
discharge  out  of  custody  on  motion.  I  take  it  that  the 
plaintiff  has  nothing  to  do  with  this  writ,  though  nomi- 
nally it  is  sued  out  by  him,  and  the  motion  must  be  made 
against  him  in  the  cause ;  if  the  writ  were  sued  out  at  his 
instance,  because  he  had  not  got  his  debt,  no  doubt  the 
case  would  be  different;  but  the  sheriff  obviously  is  not 
entitled  to  proceed  as  he  has  done. 

Whitmare  applied  that  the  rule  should  be  made  absolute 
only  on  the  terms  that  the  defendant  should  bring  no 
action. 

Gray  refused  to  consent  to  the  imposition  of  thb  term 
on  the  defendant  The  costs  of  the  rule  were  not  sought 
to  be  obtained. 

Patteson,  J. — ^I  have  no  power  to  impose  any  terms  on 
the  defendant,  when  he  is  entitled  as  a  matter  of  right  to 
have  this  rule  made  absolute,  unless  costs  are  asked  for. 
Here,  that  is  not  the  case.  The  defendant  is  entitled  to 
his  dischaigc  as  a  matter  of  right.  I  think  the  plaintiff  is 
not  altogether  firee  fi*om  blame,  for,  knowing  that  these 
proceedings  were  taken  in  his  name,  he  should  have 
applied  to  prevent  them  firom  being  continued.  It  would 
be  extremely  dangerous  to  come  to  any  other  decision 
than  that  at  which  the  Court  has  arrived ;  for,  otherwise. 
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whenever  a  voluntary  escape  was  permitted,  it  would  be- 
come a  matter  of  course  to  sue  out  a  fresh  writ  to  indemnify 
the  sheriff. 

Rule  absolute. 


In  an  informa- 
tion at  tbe  suit 
of  the  Crown, 
the  Court  will 
ffrantamle 
for  a  manda- 
mus to  exa- 
mine 


in  India,  upon 
the  ttatement 
of  her  Ifijet- 

ty*8  Attorney 
General,  that 
the  writ  it 
necenarj,  and 
will  not  re- 

3uire  the  pro- 
uction  or  any 
affidavit  in 
support  of  that 
statement 


Regina  V.  Douglas. 

The  attorney  general  (with  whom  were 
Pollock  and  Forsyth^)  moved  for  a  mandamus  to  be  directed 
to  certain  official  persons  at  Madras,  commanding  them  to 
proceed  to  the  examination  of  several  individuals,  who  were 
named,  as  witnesses  upon  this  information.  The  prosecution 
was  instituted  by  the  Crown  under  the  33  Geo.  3,  c.  52, 
8. 62 ;  no  affidavits  were  produced  in  support  of  this  motion, 
but  as  the  information  disclosed  the  fact  that  the  alleged 
offence  arose  in  the  presidency  of  Madras,  the  rule  would 
be  drawn  up  on  reading  that  information.  [^fVightmany  J. — 
For  anything  that  appears  the  witnesses  may  be  in  this 
country ;  it  is  not  the  usual  practice  to  grant  a  rule  for  a 
mandamus  without  some  affidavit  of  the  necessity  for  it]. 
It  was  sufficient  for  her  Majesty's  Attorney  General  to  state 
the  facts  to  the  Court,  and  upon  his  certifying  the  necessity 
for  the  rule,  it  would  be  granted  as  of  course.  Such  was 
the  practice  with  reference  to  an  application  for  a  trial  ai 
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RsGiNA  V.  Gordon,  and  Others. 

JV.  H.  WATSON  moved  for  a  rule,  calling  upon  the  The  Court  r«. 

fused  to  flrnuit 
prosecutor  of  this  indictment  to  shew  cause  why  he  should  a  rale,  aaliog 

not  fiimish  to  the  defendants  the  names  and  additions  of  J^Jor  o/aT 

the  witnesses  mentioned  on  the  back  of  the  bill  of  indict-  >ndictment  for 

a  conspiracy,  to 
ment.     It  was  an  indictment  for  a  conspiracy,  which  had  furnish  to  a  de- 

been  removed  into  this  Court  by  certiorari,  from  the  Cen-  names  and  ad- 

tral  Criminal  Court,  where  it  had   been  preferred  and  JJj^^^on* 

found.     In  Trinity  Term  last,  an  ineffectual  attempt  had  Jj«  ^^^  ^* 

been  made  by  the  prosecutor  to  carry  back  the  indictment  ment,  even 

by  procedendo,  but  the  case  now  stood  for  trial  at  the  gw^byhim 

sittings  after  the  present  Term.     Upon  the  occasion  of  the  J^S^*^^. 

application  for  the  procedendo,  an  affidavit  of  one  Scher-  <iuamted  with 

,  tnose  persons, 

winski,  a  Pole,  was  produced,  which  went  to  shew  that  one  and  that  he  had 

Alexander,  a  person  of  notoriously  bad  character,  had  made  [^^that  they 

efforts  to  suborn  the  deponent  to  irive  evidence  asainst  the  ^^  *^  ""' 
*^  ®  .      properly  pro- 

defendant,  and  to  swear  to  facts  and  occurrences  of  which  cured  and  su- 

he  had  no  cognizance  whatever.  The  defendant  Gordon  purpose  of  the 
now  swore  that  he  had  seen  the  names  of  the  persons  who  P"***^**®"^ 
appeared  as  witnesses  on  the  back  of  the  bill  of  indictment, 
but  that  he  had  not  the  least  knowledge  of  them ;  that  he 
had  not  heard  of  many  of  them ,  and  that  he  believed  that 
they  had  been  procured  as  witnesses  for  the  purpose  of 
securing  the  bill  to  be  returned  a  true  bill,  and  had  been 
paid  for  so  doing ;  that  he  had  caused  inquiries  to  be  made 
respecting  them  in  order  to  ascertain  their  respective  occu- 
pations and  abodes,  but  that  the  only  information  which  he 
had  been  able  to  obtain  was,  that  they  had  been  procured  by 
Alexander  to  give  evidence;  and  that  he  had  been  in- 
formed and  verily  believed  that  many  persons  had  been 
bribed  and  tampered  with  by  the  said  Alexander.  It  was 
urged  that  the  present  application  was  one  of  a  very 
reasonable  description,  and  that  it  was  just  that  the 
defendants  should  have  sufficient  means  presented  to  them 
to  make  full  investigation  into  the  characters  of  the  persons 
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whose  testimony  was  to  be  produced  against  them.  The 
only  mischievous  result  which  it  could  be  suggested  would 
proceed  from  the  application  being  granted  was  this,  that 
the  defendants  would  be  enabled  to  tamper  with  the  wit- 
nesses. It  was  rarely  the  case,  however,  that  a  defendant 
was  altc^ther  unacquainted  with  the  persons  whose  evi- 
dence was  to  be  adduced  against  him,  and  this  argument 
would,  therefore,  have  no  weight 


Patteson,  J. — I  do  not  think  I  am  authorized  to  go 
the  length  which  I  am  ^ked  to  go,  upon  principles  which 
are  important  for  the  advancement  of  the  cause  of  justice. 
I  never  heard  of  such  an  application  before,  and  I  doubt 
whether  any  such  has  been  ever  made ;  and  yet  circum- 
stances of  this  kind  must  have  occurred,  in  which  it 
would  have  been  most  useful  for  defendants  to  have  such 
information  as  is  asked.  I  do  not  think  that  I  possess  the 
power  to  grant  this  application,  and  in  the  absence  of  all 
authority,  I  cannot  establish  such  a  precedent. 

Rule  refused. 


Rayner  v.  Wright. 
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^^ 


to  wit  on  the  19th  of  June,  1841,  and  on  other  days  between  ^  ^^^^ 
that  day  and  the  commencement  of  this  suit,  within  the  city  Rayner 
of  London,  and  not  elsewhere,  by  the  plaintiff  as  a  broker,  wwght. 
and  as  the  broker  of  the  defendant,  &c.,  and  the  plaintiff  was 
not  before,  or  at  any  of  the  times  when  the  said  work  was 
so  done,  admitted  to  act  as  a  broker  by  the  Court  of  Mayor 
and  Aldermen,  for  the  time  being,  of  the  said  city,  in  pur- 
suance of  the  statute,  &c. 

Demurrer,  for  that  although  the  cause  of  action  in  the 
first  count  of  the  declaration  is  a  debt  of  45/.,  therein 
alleged  to  be  due  from  the  defendant  to  the  plaintiff  for 
work  done,  &c.,  and  the  causes  of  action  in  the  last  count 
of  the  declaration  is  a  debt  of  45/.  for  money  due  upon  an 
account  stated,  yet  the  defendant  by  his  plea  hath  alleged 
that  the  monies  in  the  first  and  last  counts  are  claimed  for, 
and  in  respect  of  work  done,  &c.,  which  allegation  is  wholly 
inconsistent  with,  and  contradictory  to,  the  cause  of  action 
claimed  in  the  last  count  of  the  said  declaration ;  and  also^ 
for  that  the  plea  neither  directly  traverses  nor  confesses, 
and  avoids  the  cause  of  action  in  the  last  count,  but 
amounts  only  to  an  argumentative  and  circuitous  traverse 
of  the  existence  of  that  cause  of  action ;  and  also,  for  that 
the  defendant  hath  not  in  or  by  his  said  plea  offered  to 
take  or  taken  a  proper  issue  upon  the  said  first  and  last 
counts  of  the  said  declaration,  but  hath  pleaded  and  shewn 
other  matters,  and  hath  improperly  attempted  to  confine 
and  limit  the  plaintiff  to  one  cause  of  action  instead  of  two 
separate  and  distinct  causes  of  action. 

H.  S.  Cooper^  in  support  of  the  demurrer.  The  plaintiff 
by  the  first  and  last  counts  of  his  declaration,  had  de- 
manded two  separate  and  distinct  sums  of  45/.  each ;  and 
the  plea  professing  to  answer  both  counts,  in  feet,  furnished 
an  answer  to  one  only.  It  did  not  allege  that  the  account 
stated,  which  formed  the  subject  of  the  last  count,  was 
stated  in  respect  of  the  monies  due  and  owing  on  the  first 

count,  but   it   averred   merely  that    the   two   sums  were 
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claimed  for  work,  apparently  intending  to  aver  the  work  to 
be  the  same.  The  defendant,  however,  if  he  meant  to  set  up 
for  a  defence  to  the  two  counts,  the  identity  of  the  respective 
causes  of  action  claimed  in  each,  should  have  averred  the 
identity  of  the  sums  demanded,  and  not  of  the  work.  The 
two  sums  claimed  in  different  counts  could  not  be  said  to 
be  for  the  same  cause  of  action,  unless  it  was  expressly 
averred  that  they  were  one  and  the  same  debt,  and  not 
other  and  different  debts ;  and  it  was  submitted  that  it  was 
incumbent  on  the  defendant  so  to  have  pleaded,  for  that 
this  was  a  material  averment,  the  omission  of  which  could 
not  be  supplied  by  intendment  The  mode  in  which  the 
defence,  of  which  the  defendant  sought  to  avail  himself 
should  have  been  pleaded  was  this ;  the  plea  should  have 
averred  that  the  aceount  stated  in  the  last  count  was  stated 
in  respect  of  the  same  monies  as  were  alleged  to  be  due  in 
the  first  count,  and  that  those  monies  formed  one  identical 
debt  of  45/.,  and  not  other  and  different  debts  of  4521  each, 
and  then  he  might  have  further  averred  that  the  siun  of 
45iL  so  claimed  was  sought  to  be  recovered  for  work  done, 
&C.  The  cases  of  Mee  v.  Tomlimonia)^  and  Shelden  v. 
CUpsham  (b)f  shewed  that  such  was  the  proper  form  of 
allegation ;  and  Taykr  v.  Herbert  (c)  shewed  also  that  this 
plea  was  bad.     A  traverse  of  the  allegation  in  the  plea 
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of  the  two  sums  of  money  was  unnecessary,  and  the  de-        1842. 
fendant  had  not  sought  to  set  up  such  an  allegation.    What      rTynee 
he  in  effect  said,  was,  that  the  two  sums  were  claimed  for      ^  «• 
the  same  work,  and  by  that  allegation  he  in  substance 
traversed  the  coimt  on  the  account  stated.  [  fVigktmany  J. — 
The  plaintiff  does  not  claim  the  money  due  on  the  account 
stated  as  being  for  work  at  all].     The  cases  of  Mitchell  v. 
TownJey  {a\  Wright  v.  Acres  (i),  and  Noel  v.  Davis  (c), 
were  referred  to. 

Cooper,  in  reply,  was  stopped  by  the  Court 

Lord  Denman,  C.  J. — The  plea  is  clearly  bad.  It  affords 
an  answer  to  the  first  count  only,  which  is  for  work  done ; 
and  it  offers  no  answer  whatever  to  the  count  on  the 
account  stated;  that,  however,  is  a  distinct  count,  appa- 
rently ^ving  a  distinct  cause  of  action,  and,  therefore, 
requiring  a  distinct  answer.  The  plaintiff  is  entitled  to 
judgment 

The  rest  of  the  Court  concurred. 

Erie  asked  for  leave  to  amend,  on  payment  of  costs, 
which,  however,  was  refused. 

Judgment  for  the  Plaintiff. 

(a)  7  Ad.  &  El.  164.  (c)  4  M.  &  W.  136. 

{b)  6  Ad.  &  £1.  726. 


PiNCKNEY  V.  Booth. 

K  HIS  was  a  rule  calling  upon  the  defendant  to  shew  a  cause  wis 
cause  why  the  writ  of  trial  in  this  action  should  not  be  ^der^CT?ff"* 

and  tho  trial 
having  commenced  late  on  the  retorn  day  of  the  writ  of  trial,  the  jury  did  not  deliver  their 
▼erdict,  until  after  one  o'clock  in  the  morning  of  the  next  day  ;  the  sheriff  indorsed  on  the  writ 
that  the  trial  had  taken  place  on  the  day  it  commenced;  the  plaintiff  having  brought  a 
writ  of  error,  the  Court  reraaed  to  direct  the  sheriff  to  indorse  the  facts  as  they  occurred,  upoa 
the  writ  of  trial. 
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sent  back  to  the  late  sheriff  of  Yorkshire,  in  order  that  the 
day  and  hour  when  the  verdict  of  the  jury  was  returned, 
might  be  indorsed  thereon.  From  the  affidavits,  it  ap- 
peared that  the  writ  of  trial  was  returnable  on  the  27th  of 
July,  1841,  and  that  upon  the  afternoon  of  that  day  at 
five  o'clock,  this  cause  was  called  on  for  trial.  The  jury 
retired  to  consider  their  verdict,  and  at  a  quarter  past  one 
o'clock  on  the  morning  of  the  28th  of  July,  they  returned 
into  Court  and  found  for  the  defendant.  The  indorsement 
on  the  writ  of  trial  was,  that  the  cause  had  been  tried  on 
the  27th  of  July.  The  plaintiff  had  brought  a  writ  of 
error,  and  the  oBject  of  the  present  motion  was  that  the 
date  of  the  finding  of  the  jury  might  be  stated  according 
to  the  fact.  Mortimer  y,  Preedy{a\  was  cited  on  the  motion 
for  the  rule. 


Martin  now  shewed  cause.  He  contended  first,  that  the 
motion  was  too  late,  for  that  in  M.  T.  1841,  the  plaintiff 
had  applied  for  a  new  trial,  and  had  been  unsuccessfiil,  and 
further,  that  the  defendant  had  joined  in  error,  and  the 
cause  stood  for  argument  in  the  Exchequer  Chamber  at 
the  sittings  afler  the  present  Term ;  secondly,  that  the 
fiu^ts  which  were  sought  to  be  stated  on  the  record,  formed 
no  objection,  and  that  the  trial  having  been  commenced  on 
the  day  of  the  return,  the  circumstance  of  the  verdict  not 
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the  plaintifiP  was  to  procure  the  opinion  of  a  Court  of       1842. 
Error  on  the  sufficiency  of  the  trial  Pincknky 

9. 

Booth* 
WiOHTBfAN,  J. — ^I  do  not  feel  that  I  have  any  authority 

to  direct  the  sheriff  to  state  this  fact  on  his  return.     If  he 

has  made  a  false  return,  the  plaintiff  will  be  entitled  to  the 

benefit  of  any  error  which  may  appear  upon  it 


Rule  discharged  with  costs. 


Ex  parte  Nicholls. 

EjLLIS  moved  for  a  rule,  calling  upon  an  attorney  of  this  The  Court  re- 
Court,  to  shew  cause  why  he  should  not  deliver  up  certain  a  rule,  cSung 
papers  and  instruments  in  his  possession,  the  property  of  J^^o*de- 
the  applicant     From  the  affidavits,  it  appeared,  that  the  liw  up  ptperg, 
attorney  in  question,  had  assumed  the  character  of  attorney  ed  that  ^ 
to  the  applicant,  although  he  was  not  authorized  to  do  so ;  oome  into  hit 
the  papers  in  question  had  come  into  his  hands  as  executor  ^^^J^^'Jii 
to  his  late  &ther,  who  had  been  the  attorney  of  the  appli-  father,  who  had 

DeeD  sttonieY 
cant,  but  with  whom  he  had  not  been  connected  as  partner,  to  the  appli- 

He  had  tendered  his  services  to  act  as  professional  adviser  2e  app^i®^^'* 

to  the  applicant,  but  on  their  being  declined,  he  stated  his  ^  "°^  **g^ 

intention  to  retain  the  papers  with  other  views.  profoasioma 

•gent 

WiGHTMAN,  J. — This  gentleman  is  a  stranger  to  you : 
you  repudiate  his  being  your  attorney,  and  I  do  not  see 
how  you  can  call  upon  him  to  account  to  you  as  such. 

Rule  refused. 


In  an  action  by 
the  assignees  of 
a  bankrupt's 
estate,  for  a 
debt  due  to  the 
estate,  the 
bankrupt  was 
called  to  ne- 
gattyeaplea 
of  payment  to 
himself,  of  the 
debt  in  the  de- 
claration men- 
tioned before 
his  bankrupt- 
cy: JBeU^that 
he  was  a  com- 
petent  witness, 
and  that  he 
might,  prove  by 
parol  tnat  he 
nad  released 
the  surplus  of 
his  estate, 
without  pro- 
ducingt  or 
otherwise  jpro- 
▼ing  any  oeed 
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Lucas  and  Others,  Assignees  v.  Eades. 

JfMJCJULEV  shewed  cause  against  a  rule  obtained  by 
Hogginsy  for  a  new  trial  It  was  an  action  brought  by  the 
assignees  of  one  Thomas  Jones,  a  bankrupt,  to  recover  a 
sum  of  money  alleged  to  be  due  to  the  bankrupt's  estate  : 
the  defendant  pleaded  a  plea,  alleging  that  the  bankrupt, 
before  his  bankruptcy,  had  accepted  goods  in  satisfaction 
of  the  debt  At  the  trial,  before  the  under-sheriflF  of  the 
county  of  Worcester,  the  plaintiff  having  made  out  a  prima 
{BCie,  case,  the  defendant  produced  evidence  in  support  of 
his  plea :  the  plaintiff  then  called  the  bankrupt  to  negative 
the  allegations  made  on  behalf  of  the  defendant,  and  he 
was  sworn  in  the  cause.  He  was  then  asked,  whether  he 
was  not  the  bankrupt,  and  he  answered  that  he  was ;  se- 
condly, he  was  asked  whether  he  had  released  the  surplus 
of  his  estate ;  but  this  question  was  objected  to,  on  the 
ground  that  the  release  ought  to  be  produced,  and  the 
under-sheriff  rejected  the  witness.  A  verdict  was  in  con- 
sequence found  for  the  defendant.  McLcauley  now  ui^ed, 
that  the  bankrupt  was  not  a  competent  witness  to  increase 
tus  estate,  unless  a  regular  release  was  produced  in  evi- 
dence. Carlisle  v.  Eady  (a).  This  case  was  moved  on  the 
iwiiYionty  ni Lunnusv^ Row  (b\     Therea  in  an  action  agtunst 


MICHAELMAS   TERM,    5    VICT. 


425 


timony  of  the  bankrupt  himself^  which  was  as  good  for  this 
purpose  as  that  of  any  other  witness  would  have  been. 
His  incompetency,  therefore,  was  established,  and  the  evi- 
dence of  that  incompetency  must  be  rebutted  by  other 
testimony  such  as  in  an  ordinary  case  would  be  good  and 
sufficient.     Goodhay  v.  Hendry  (a),  was  also  referred  to. 

Hoffffitu,  in  support  of  the  rule,  was  stopped. 

WiGHTMAN,  J. — I  cannot  distinguish   this  case    from 
Lunniss  v.  Bxno.     The  rule  must  be  made  absolute. 

Rule  absolute  accrordingly. 
(a)  Moo.  &  MaL  319. 


1842. 
^ V ' 

LUCAB 

and  Others 

V, 

Eades. 


Edwards  v.  Penhrt. 

rvARREN  moved  for  leave  to  sign  judgment  on  an  old 
warrant  of  attorney.  He  was  furnished  with  all  the  neces- 
sary documents  to  support  the  application,  except  an  affi- 
davit by  the  attesting  witness.  The  reason  of  the  omission 
was,  that  the  witness  had  been  transported  seven  years  pre- 
viously, and  no  information  had  been  obtained  with  respect 
to  him  since  that  time.  There  was,  however,  an  affidavit, 
verifying  his  handwritings  as  well  as  that  of  the  defendant 
It  was,  therefore,  submitted,  that  under  these  circumstances, 
the  rule  might  be  granted. 

Patteson,  J. — I  think  that  is  sufficient     You  may  take 
your  rule. 

Rule  granted 


Where  tlieat- 
testiiig  witnetf 
to  a  warrant  of 
attorney,  had 
been  tran^Mnt- 
ed  aeren.  yeara 
pravioaf  to  an 
applieation  to 
ngn  jodgmmitt 
anid  no  infor- 
matioo  respect- 
ing him  could 
be  obtained, 
the  Court  al- 
lowed  judg- 
ment to  M 
signed,  on  pro- 
ducing an  affi- 
davit of  his 
handwriting, 
as  wellasSial 
of  the  defend- 
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any  time 
daring  the  pro- 
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bot  in  tadi 
.if  the 


oeedinthe 


plaintiifmiitt 
pay  the  defend- 
ants oofts  up 
to  the  time  of 
tbeplnntiffl 
■dmiEsbn  10 


Doe  dem.  Allis  v.  Owens. 

1.  HIS  action  of  ejectment  was  commenced  in  Michaelmas 
Term,  1839,  and  on  the  23rd  of  January,  1840,  the  de- 
fendant entered  into  the  usual  consent  rule.  On  the  22nd 
of  February,  a  bill  of  particulars  was  delivered,  and  issue 
was  joined  on  the  4th  of  March,  1840.  On  the  12th  of 
November  in  the  same  year,  a  rule  nisi  for  judgment  as  in 
case  of  a  nonsuit,  was  discharged  on  a  peremptory  under- 
taking to  try  the  cause  at  the  then  next  assizes  for  the  county 
of  Carnarvon.  Notice  of  trial  was  given  on  the  6th  of 
March,  1841,  and  on  the  same  day,  an  order  was  made  by 
Aldcrsmty  B.,  admitting  the  lessor  of  the  plaintiff  to  sue  in 
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The  lessor  of  the  plaintiff  then  taxed  his  costs  of  oppo-        1842. 
sition,  which  were  allowed  at  10/.  1*.,  and  the  defendant     j^^^^'J^ 
tendered  his  bill  of  costs,  amounting  to  25L  lOs.  lOrf.,  to        ^^-^^^ 
the  Master,  who,  being  of  opinion  that  the  order  to  prose-       Owens. 
cute  the  action  in  forma  pauperis,  did  not  exempt  the  lessor 
of  the  plaintiff  from  the  payment  of  costs  incurred  prior 
to  the  date  of  the  order,  allowed  the  defendant  the  sum  of 
17iL  Ss.  6d.  for  such  costs,  and  IL  I2s,  Bd.  for  the  costs  of 
taxation. 

Taumsend  had  obtained  a  rule,  calling  on  the  defendant 
to  shew  cause  why  the  Master's  allocatur  should  not  be  set 
aside,  and  why  the  defendant  should  not  pay  the  costs  of 
the  application. 

Jervis  shewed  cause.  The  lessor  of  the  plaintiff  is  liable 
to  pay  the  costs  incurred  prior  to  the  time  of  his  admission 
to  sue  in  forma  pauperis.  The  11  Hen.  7,  c.  12,  which 
conferred  the  right  to  sue  in  forma  pauperis,  enacts,  "  that 
every  poor  person  or  persons  which  have,  or  thereafter 
shall  have  cause  of  action  or  actions  against  any  person  or 
persons  within  this  realm  shall  have,  by  discretion  of  the 
Chancellor  of  this  realm  for  the  time  being,  writ  or  writs 
original,  and  writs  of  subpcena  according  to  the  nature  of 
their  causes,  therefore  nothing  paying."  At  the  time  of 
that  enactment,  a  plaintiff  paid  no  costs  to  a  defendant 
who  succeeded.  Then  came  the  23  Hen.  8,  c.  15,  the 
first  section  of  which  gave  costs  to  defendants  in  case  tLey 
obtained  a  verdict,  or  the  plaintiff  was  nonsuited,  and  the 
second  section  enacts,  ^^  that  all  and  every  such  poor  person 
or  persons,  being  plaintiff  or  plaintifis  in  any  of  the  said 
actions,  bills  or  plaints,  which,  at  the  commencement  of 
their  suits  or  actions,  shall  be  admitted  by  the  discretion  of 
the  Judge  or  Judges  where  such  suits  or  actions  shall  be 
pursued  or  taken  to  have  their  process  of  charity  without 
money  or  fee  paying  for  the  same,  shall  not  be  compelled 
to  pay  any  costs  by  virtue  and  force  of  this  statute."    That 
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OWSNB. 


section  operates  by  way  of  proviso,  exempting  persons  ad- 
mitted to  sue  in  forma  pauperis,  from  the  payment  of  costs 
under  the  first  section.  By  an  equitable  construction  of 
the  statute,  it  has  been  held,  after  some  doubt,  that  a  party 
may  be  admitted  to  sue  in  forma  pauperis  after  the  com- 
mencement of  the  suit,  but  in  that  case,  he  will  be  liable 
to  pay  costs  up  to  the  time  of  his  admission  so  to  sue. 
Foss  V.  Racine  (a),  Lovewell  v.  Curtis  (J),  Casey  v.  Tom- 
Un  (c).  Brunt  v.  Wardell{d).  It  must  be  admitted  that 
there  are  some  old  cases  to  the  effect  that  a  pauper  is 
relieved  from  the  payment  of  all  costs,  but  in  Com.  Dig.  tit 
**Form&  pauperis^  (A.),  a  rule  of  this  Court  in  the  year 
1719,  is  cited,  that  <*no  pauper  is  to  be  admitted  but  by 
consent  of  the  clerk  and  counsel  assigned  to  be  standing 
counsel,  and  if  admitted  after  the  commencement  of  the 
suit,  the  pauper  to  ^ve  security  to  pay  the  costs  before 
admittance."  That  rule  shews  that  a  pauper  was  not  alto- 
gether exempt  from  the  payment  of  costs,  otherwise  the 
Court  would  have  had  no  power  to  make  the  rule.  In 
Langley  v.  Blackesly  (e)j  this  point  did  not  arise.  In  Blood 
v.  Lee  (f),  the  question  was  adjourned,  and  it  does  not 
appear  from  the  report  that  the  Court  came  to  any  de- 
cision. In  all  those  cases,  the  principal  point  before  the 
Court  was,  as  to  the  time  of  admitting  a  plaintiff  to  sue  in 
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which  does  not  affect  costs  incurred  previously,  and  up  to        1842. 

the  date  of  that  order,  and  for  payment  whereof  by  the  D^T^d^iT 

plaintiff  to  the  defendants,  a  distinct  order  was  made  by  ^i-^u 

the  Court*'  Owev9. 

Towruendj  in  support  of  the  rule.  So  long  as  the  order 
allowing  the  lessor  of  the  plaintiff  to  sue  in  form&  pauperis, 
remains  in  form,  he  is  exempt  firom  the  payment  of  costs. 
The  rule  of  this  Court,  which  has  been  referred  to,  shews, 
that  when  a  person  is  admitted  to  sue  in  forma  pauperis, 
after  the  commencement  of  the  suit,  the  proper  course  is,  to 
call  upon  him  to  give  security  for  the  costs  incurred  prior 
to  his  admission.  The  true  construction  of  the  statute  of 
Hen.  7,  is  to  be  found  in  the  judgment  of  Tindal^  C.  J., 
in  Brunt  v.  WardeUy  his  Lordship  there  says,  ^*  Looking  at 
the  act  of  the  11  Hen.  7,  it  is  obvious  that  it  is  an  enabling 
statute  which  was  meant  to  confer  a  boon  on  the  poor. 
The  title  of  the  act  strengthens  this  proposition,  for  it  de- 
scribes the  statute  as  ''a  means  to  help  and  speed  poor 
persons  in  their  suits;"  therefore,  unless  there  is  something 
conditional  in  the  act  requiring  either  by  express  words,  or 
by  necessary  implication,  that  a  party  must  apply  for  leave 
to  sue  in  form&  pauperis,  before  or  at  the  commencement 
of  the  suit,  there  is  no  reason  why  we  should  impose  such 
a  condition :  for  why  should  a  person  be  the  less  entitled 
to  consideration,  because  he  becomes  a  pauper  during  the 
progress  of  a  cause,  and  not  before  its  commencement:*'  And 
Maiile,  J.,  alluding  to  Fass  v.  Racine,  and  Lavewell  v.  Curtis, 
says,  **  It  is  to  be  observed,  that  the  attention  of  the  Court 
of  Exchequer  was  not  called  to  the  undoubted  common 
law  authority  of  the  Courts,  to  admit  parties  to  sue  in 
form&  pauperis.  The  statute  of  Hen.  7,  was  never  intended 
to  apply  to  criminal  proceedings,  yet  the  Court  of  King's 
Bench  has  admitted  parties  to  sue  in  such  cases,  in  form& 
pauperis,  and  this  must  have  been  by  the  common  law 
power  of  the  Court."  The  words  "  at  the  commencement 
of  the  suit"  in  the  stat  of  Hen.  8,  do  not  mean  before  or 
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simultaneously  with  it ;  the  admission  must  in  all  cases,  be 
after  the  commencement  of  the  suit,  for  until  a  writ  has 
issued,  the  Judge  has  no  authority  to  interfere.  The  form 
of  a  petition  for  an  order  to  sue  in  form&  pauperis,  shews 
this,  it  states,  ^^  that  the  defendant  is  justly  indebted  unto 
your  petitioner  for  goods  sold,  &c.,  and  your  petitioner 
hath  commenced  an  action  against  him  for  the  same"  (a). 
The  second  section  of  the  stat  of  Hen.  8,  must  be  read  as 
if  incorporated  with  the  stat  of  Hen.  7.  The  decisions  on 
the  statutes  relating  to  costs  are  analagous.  The  words 
**  immediately  afterwards"  in  the  3  &  4  Vict  c.  24,  s.  2, 
have  been  construed  to  mean  within  a  reasonable  time 
afterwards.  The  8  &  9  Wm.  3,  c.  11,  s..l4,  gives  a  plain- 
tiff ftill  costs,  though  the  verdict  is  under  40«.,  if  the  Judge, 
at  the  trial  of  the  cause  shall  certify  that  the  trespass  was 
wilftil  and  malicious ;  but  it  has  been  held  that  such  cer- 
tificate may  be  granted  out  of  Court,  at  any  time  between 
verdict  and  final  judgment.  A  similar  construction  has 
been  put  upon  the  22  &  23  Car.  2,  c  9.  The  2  Geo.  2, 
c  28,  s.  8,  enables  certain  persons  prosecuted  by  capias,  to 
sue  in  form&  pauperis,  and  directs  the  Judges,  "  according 
to  their  discretion,  to  admit  such  person  to  defend  himself 
against  such  action  or  information,  in  the  same  maimer, 
and  with  the  same  privilege  as  the  Judges  of  such  Court 
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suit,  that  is,  as  soon  as  the  Judge  could  admit  him].     He        1842. 


I>oe  dan. 


then  referred  to  Brittmn  v.  Greenmlle{a)y  Oats  v.  Hobday  (h\ 
Blood  V.  Lee(c)y  Jones  v.  Peers  (d),  Gibson  v.  M*Carty{e\  Allis 
Sloman  v.  Aynel{f\  Morgan  v.  Eastwich{g)y  Corbeti  v.  Owens. 
Carbett{h\  Beames  on  Costs,  112. 

Lord  Abinoeb,  C.  B. — ^The  question  is,  whether  aperaon 
admitted  to  sue  in  form&  pauperis,  after  the  commencement 
of  the  suit,  indeed  after  the  trial  has  taken  place,  is  to  be 
protected  fix>m  paying  to  the  defendant  costs  incurred,  an- 
tecedent to  his  admission  so  to  sue  ?  If  the  cases  had  Imd 
down  any  precise  rule  upon  the  subject,  I  for  one,  should 
have  said,  that  it  is  now  too  late  to  overrule  them  by  put- 
ting a  new  construction  on  the  statute ;  but  where  the  cases 
are  either  of  no  sufficient  authority,  or  are  not  uniform,  we 
are  at  liberty  to  put  the  best  construction  we  can  upon 
these  acts.  If  you  look  at  the  stat.  of  Hen.  8,  there  can 
be  no  doubt  the  intention  was  to  give  a  successful  defendant 
costs  agmnst  the  plaintiff,  but  then  the  act  makes  an  ex- 
ception in  favour  of  paupers  admitted  at  the  commencement 
of  the  suit  There  is  a  good  reason  for  that  distinction, 
because,  as  is  now  conceded,  a  person  might  be  admitted 
to  sue  in  form&  pauperis,  at  any  time  before,  or  even  afler 
trial,  and  would,  in  such  cases,  have  the  fiill  benefit  of  the 
Stat,  of  Hen.  7,  as  to  Court  fees  and  fees  to  counsel.  But 
it  becomes  a  question  whether,  if  the  L^slature  intended 
to  exempt  the  pauper  from  paying  the  defendant's  costs  in 
all  cases,  they  would  have  used  the  words  **  at  the  com- 
mencement of  the  suit,"  I  cannot  interpret  those  words  in 
any  other  way  than  according  to  their  ordinary  meaning, 
nor  can  I  see  how  the  word  "  at**  can  be  construed  "  after.** 
A  person  admitted  before  the  commencement  of  the  suit 
may,  in  one  sense,  be  said  to  be  admitted  at  the  coromence- 

(a)  3  Stra.  II21.  (e)  Cas.  temp.  Hard.  311. 

ib)  Cited  in  3  Wila.  24.  if)  Fortea.  320. 

(c)  3  Wila.  24.  (g)  Ante,  vol.  7,  p.  543,  O.  S. 

(d)  M'Clel.  &  Y.  282.  (*)  16  Ves.  407. 
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ment  of  the  suit ;  but  it  is  difficult  to  see  how  a  person  ad- 
mitted after  the  commencement  of  the  suit,  can  be  said  to 
be  admitted  at  its  commencement  The  ingenious  interpre- 
tation put  upon  these  statutes  by  the  pldntifTs  counsel,  rests 
upon  a  mere  fiJlacy.  The  word  "  at*'  in  the  statutes  relating 
to  costs  which  have  been  referred  to,  is  only  used  to  identify 
the  character  of  the  person  who  is  to  certify,  that  is,  he 
must  be  the  Judge  who  presides  at  the  trial.  But  here, 
the  words  "  at  the  commencement  of  the  suit,"  have  refer- 
ence to  time,  and  can  only  mean,  being  admitted  before  or 
at  the  commencement  of  the  suit  The  statutes  do  not 
apply  where  a  party  is  not  admitted  at  the  commencement 
of  the  suit  By  an  equitable  interpretation  of  the  statutes 
of  Hen.  7,  when  a  party  is  once  admitted,  he  is  not  liable 
to  costs,  under  the  stat  of  Hen.  8,  but  he  is  not  exempt 
from  the  payment  of  the  costs  incurred,  previous  to  his 
admission. 


Parke,  B. — I  am  of  the  same  opinion.  The  question 
turns  upon  the  proper  interpretation  to  be  put  upon  the 
second  section  of  the  23  Hen.  8,  c.  15.  The  action  of  eject- 
ment, though  not  provided  for  by  that  statute,  being  placed 
on  the  same  footing  as  other  actions  by  the  4  Jac  1,  c  3. 
We  are  called  upon  to  put  a  construction  upon  the  stat. 
of  Hen.  8>  and  the 
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**  the  Court  resolved  that  a  person  so  admitted,  should  not 
pay  costs  firom  the  beginning."  What  is  the  true  meaning 
of  that  resolution  is  left  in  doubt  The  construction  which  Owbni, 
we  put  upon  the  statute  is,  that  if  a  pauper  be  admitted, 
after  the  commencement  of  the  suit,  he  shall  not  be  bound 
to  pay  all  the  costs,  but  that  he  is  bound  to  pay  some  costs, 
and  is  exempt  merely  from  those  subsequent  to  his  ad- 
mission. There  is  now  no  doubt  that  a  party  may  be  ad'- 
mitted  to  sue  in  forma  pauperis  after  the  commencement  of 
the  suit,  and  so  &r  as  our  proceedings  are  concerned,  it  is 
clear,  from  the  current  of  authorities,  that  we  were  correct 
in  so  deciding ;  but  the  question  is,  the  effect  of  such  an 
admission  as  respects  the  payment  of  costs  ?  By  the  second 
section  of  the  statute  of  Hen.  8,  a  pauper  is  exempt  from 
costs  only  in  the  event  of  his  being  admitted  at  the  com* 
mencement  of  the  suit ;  that  is,  as  soon  as  the  Court  or  a 
Judge  had  jurisdiction  to  admit  him.  The  effect  of  the 
statute  is  a  total  exemption  only  in  case  of  admission  at 
the  commencement  of  the  suit,  but  if  admitted  after,  by  an 
equitable  construction  of  the  act,  he  shall  only  be  liable  to 
the  costs  incurred  up  to  the  time  of  his  admission.  In  this 
case  we  must,  therefore,  hold  that  the  lessor  of  the  plaintiff 
is  not  altogether  exempt  from  costs,  but  is  liable  to  pay  the 
costs  incurred  by  the  defendant  up  to  the  time  of  his  ad- 
mission to  sue  in  form&  pauperis,  and  it  is  reasonable  that 
he  should  pay  the  costs  of  taxation. 

Gurnet,  B. — I  think  such  is  the  true  construction  of  the 
act  of  Parliament 

Rolfs,  B. — Looking  at  the  language  of  the  second 
section  of  the  statute  of  Hen.  8,  the  first  observation  which 
occurs  is,  that  if  you  follow  the  words  of  that  act,  it  does 
not  exempt  this  lessor  of  the  plaintiff  fix>m  the  payment  of 
any  costs ;  because,  in  terms,  it  only  exempts  persons  ad- 
mitted to  sue  in  forma  pauperis,  at  the  commencement  of 

VOL.  n. — V.  8.  P  F  D.  p.  c. 
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the  suit.  But  then  it  is  said,  that  the  Court  should  adopt 
an  equitable  construction,  and  that  by  such  construction,  a 
pauper  would  be  wholly  exempt ;  I  agree  that  it  is  right  to 
adopt  an  equitable  construction,  that  is,  such  a  construction 
as  shall  really  do  equity,  not  such  as  shall  fiivour  one  side 
at  the  expense  of  the  other.  The  statute  says,  that  a  pauper 
shall  be  exempt  from  the  payment  of  costs,  if  admitted  at 
the  commencement  of  the  suit,  but  we  are  asked  to  leave  out 
the  words  "  at  the  commencement  of  the  suit,"  and  to  say 
that  he  is  exempt  whenever  admitted.  The  meaning  of  the 
act  is,  that  if  the  pauper  is  admitted  after  the  commencement 
of  the  suit,  then  from  that  time  he  shall  pay  no  costs. 


Rule  discharged  (a). 


(a)  See  Pitcher  v.  Roberts,  ante,  p.  394,  accord. 


HiBBERT  t;.  Barton. 
A  cogaofit  mLeLLY  had  obtained  a  rule,  calling  on  the  plaintiff  to 
follow! :—  shew  cause  why  a  cognovit  ^ven  by  the  defendant,  and  the 
hj  me'wp.  ju^S^^^t  and  execution  thereon,  should  not  be  set  aside, 
"f  Sf  25*5?^  on  the  ground  that  it  was  not  attested  in  the  manner  pre- 
B.,  tttendiag'  scribed  by  the  1  &  2  Vict  c.  110,  s.  9.  The  attestation  was 
tion  bereo^i^  ^  follows : — ^**  Witnessed  by  me,  William  Pemberton,  as  the 

lirs  request^ 


V. 

Barton. 
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hardly  be  contended  that  any  precise  form  must  be  used ;  1842. 
the  question,  therefore  is,  whether,  when  the  attorney,  in  hibbkrt 
this  case,  uses  the  words  **  as  the  attorney,"  he  does  not 
comply  with  the  two  latter  requisites  of  the  statute,  and  de- 
clare both  that  he  is  the  attorney  for  the  party  executing, 
and  that  in  that  character  he  attests  the  cognovit  ?  Suppose 
the  words  had  been  "  I,  by  this  attestation,  declare  myself 
to  be  the  attorney  for  the  said  W.  B.,*'  that  would  have  been 
sufficient  There  is,  in  effect,  no  difference  between  the 
form,  "I,  the  attorney,  and  I,  as  the  attorney/'  Though 
the  statute  uses  the  word  "declare,'*  it  need  not  neces- 
sarily be  used  in  the  attestation.  An  allegation,  that  a 
person  acted  as  attorney  for  another,  would  be  in  pleading^ 
a  sufficient  statement  that  he  was  attorney  of  the  latter.  A 
declaration  against  the  drawer  of  a  bill  of  exchange,  states, 
that  he  made  his  bill,  and  thereby  "  required"  the  drawee 
to  pay,  &c.,  when  the  bill  is  produced  the  word  "  require" 
is  not  upon  it,  but  such  statement  is  supported,  by  the  lan- 
guage of  the  instrument.  In  like  manner,  an  averment  in 
a  declaration,  that  A.  B.  sues  as  executor  of  C.  D.,  is  a 
sufficient  statement  of  A.  B.'s  representative  character. 
EUdngton  v.  Holland  is  distinguishable,  for  there,  the  alle- 
gadon,  "  I  subscribe  myself  as  attorney  for  the  said  J.  A.> 
expressly  named  by  him,  to  attest,"  &c.,  is  consistent  with 
his  not  being  the  attorney  of  J.  A.,  as  the  authority  to 
act  as  such,  may  have  been  revoked  before  the  execution 
of  the  instrument.  Besides,  in  that  case,  the  attestation 
did  not  contain  the  words  "attending  at  the  execution 
hereof  at  his  request" 

Ketty,  in  support  of  the  rule.  The  Court  cannot  hold 
this  attestation  sufficient  without  overturning  the  principle 
upon  which  all  the  cases  on  this  section  of  the  statute  have 
been  decided.  That  principle  is,  that  there  must  be  not 
only  a  substantial,  but  a  literal  compliance  with  the  terms 
of  the  statute.  [Parkcy  B.— The  statute  does  not  require 
any  express  form  of  words,  therefore,  there  cannot  be  a 
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1842.  literal  compliance  with  it]  It  requires  that  the  attorney 
present  shall  subscribe,  &C.9  and  thereby  declare  himself  to 
be  attorney,  &c.,  and  state,  "  that  he  subscribes  as  such.** 
Both  those  requisites  must  be  complied  with,  and  it  is  not 
sufficient  to  say,  that  the  one  b  included  in  the  other. 
[Parkey  B. — The  word  "  thereby"  does  not  refer  to  the  at- 
testation, but  means  by  the  act  of  subscribing.]  It  is  said, 
that  the  latter  declaration  is  included  in  the  former,  but  if 
that  were  so,  it  would  have  been  useless  to  introduce  it 
A  person  may  attest  an  instrument  as  attorney  without 
being  an  attorney. 

Lord  Abinger,  C.  B. — ^I  think  the  attestation  insufficient 
This  rule  must  therefore  be  absolute,  the  plaintiff  restoring 
the  money  levied,  and  the  defendant  undertaking  to  bring 
no  action.  If  we  look  at  the  spirit  of  modem  legislation, 
we  shall  find  that  the  feeling  of  the  times,  whether  wisely 
or  not,  it  is  imnecessary  to  say,  is  in  favour  of  defendants 
and  prisoners ;  and  the  section  of  the  act  of  Parliament 
under  consideration  was  no  doubt  framed  with  the  view  of 
extending  the  provisions  which  previously  existed  in  their 
&vour.  Bearing  in  mind  these  circumstances,  we  must 
look  to  the  act  of  Parliament,  and  give  it  the  best  con- 
struction we  can.     I  do  not  mean  to  say,  that  this  attestation 

not  prima  facie  evidence  of  Pcmberton  beinir  the  nttomev 
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not  at  liberty  to  say  that  a  compliance  with  one  is  sufficient,  1842. 
I  think  the  safest  course  is  to  construe  the  act  literally,  and  Hubert 
as  the  Legislature  has  required  it,  to  enforce  the  double 
provision.  Moreover,  it  is  possible  that  a  case  might  occur, 
in  which  it  would  be  perfectly  competent  for  an  attorney  to 
subscribe  a  cognovit  as  attorney  for  the  party  executing  it, 
whereas,  in  &ct,  he  was  not  the  attorney  in  this  particular 
transaction,  and  is  unacquainted  with  the  nature  of  the  in- 
strument The  witness  might  be  the  attorney  of  the  party 
in  other  matters,  and  might,  therefore,  truly  state  himself  to 
be  attorney,  yet  that  would  not  be  a  compliance  with  the 
statute,  which  requires  a  declaration  that  he  is  the  attorney 
in  the  particular  transaction.  The  attestation  should  state 
that  the  party  attesting  is  the  attorney,  and  that  he  subscribes 
as  the  attorney  of  the  party  executing  the  cognovit  This 
rule  must,  therefore,  be  made  absolute  on  the  terms  which 
I  have  already  mentioned. 

Parke,  B. — I  am  of  the  same  opinion,  and  although  I 
have,  and  still  do,  entertain  some  doubt  on  this  question,  I 
think  the  better  course  will  be  to  construe  the  words  of  the 
act  of  Parliament  according  to  their  ordinary  and  gram- 
matical meaning.  It  appears  to  me,  that  the  Legislature 
requires  three  things,  viz.,  that  the  attorney  shall  subscribe 
his  name  to  the  due  execution  of  the  instrument,  and  shall 
"  thereby,"  that  is,  by  the  memorandum  of  attestation,  de- 
clare himself  to  be  the  attorney  of  the  party  executing,  and 
also  that  he  subscribes  his  name  as  such  attorney ;  I  agree 
that  no  precise  form  of  words  is  necessary,  but  such  words 
must  be  used  as  to  enable  the  Court  to  collect  therefrom 
that  the  attesting  attorney  was  present,  for  the  purpose  of 
advising  as  to  the  nature  and  effect  of  the  instrument,  and 
also  that  he  witnesses  the  execution  as  attorney  for  the 
party.  We  ought  not  to  presume  that  the  L^slature 
would  make  use  of  a  redundant  expression,  and  as  it  cannot 
be  collected  with  certainty  from  the  words  used  in  this 
attestation  that  the  subscribing  witness  was  the  attorney 
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^^ V ' 

HiBBBET 

V, 

Babton. 


for  the  party  executing  the  cognovit  throughout  the  trans- 
action,  I  think  that  we  are  bound  to  hold  that  it  is 
insuflfeient 


Gurnet  and  Rolfs,  B.%  concurred. 


Rule  absolute. 


to 

let  aside  pro- 
oeediiiAontha 
ground  of  a 
mis-trial,  mnit 
be  made  within 
the  first  foor 
dajTSofthe 
next  term. 
A  Tentre 
facias,  bora 
teste  4th  of 
June,  1842, 
and  was  ro- 
tnmable  hn- 
medialely. 
The  distringas 


teste  2nd  of 

Nofember, 

1842,1 


Cheese  t;.  Scales. 

JL  HIS  was  an  action  for  libel,  and  was  tried  before  Lord 
Abinger^  C.  B.,  on  the  25th  of  June  last,  when  a  verdict 
was  found  for  the  plaintiff.  Upon  the  taxation  of  costs, 
(on  the  12th  of  November  following,)  it  was  discovered 
that  the  entry  of  the  jurata  on  the  nisi  prius  record  respited 
the  jury  until  the  1 7th  of  June,  unless  the  Chief  Baron 
should  first  come,  on  the  15th  of  June,  at  the  Guildhall  of 
the  city  of  London.  The  venire  fisu^ias  was  tested  on  the 
4th  of  June,  and  commanded  the  sheriff  to  come  before 
the  Barons  forthwith,  on  the  6th  of  June,  with  twelve  men, 
to  make  a  jury  between  the  plaintiff  and  defendant  The 
writ  of  distringas  juratores  was  tested  on  the  2nd  of  No- 
vember, and  commanded  the  sheriff  to  distrain  the  jurymen, 
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coram  non  judice,  and,  therefore,  not  within  the  general        1842. 
rule.     Crowder  v.  Rooke  (a)  is  in  point :   "  there  the  cause       Cheese 
was  at  issue,  and  the  record  of  nisi  prius,  habeas  corpora,  *'* 

and  jurata,  were  all  made  up  for  trial  at  a  certain  sittings, 
but  the  cause  not  coming  on  to  be  tried  at  that  day,  the 
plaintiff's  attorney  ought  to  have  altered  the  record  of  nisi 
prius,  writ,  and  jurata,  for  a  future  day  of  the  sitting,  but 
neglected  to  do  so,  or  to  reseal  the  same,  although  he  was 
apprised  thereof;  so  the  cause  was  tried  upon  a  future  day, 
and  it  appeared,  upon  the  face  of  the  jurata,  &c.,  that  the 
cause  was  tried  after  the  day  of  nisi  prius  mentioned  there- 
in, and  there  was  a  verdict  for  the  plaintiff:  the  plaintiff 
moved  to  amend  the  habeas  corpora  and  the  jurata,  and 
the  defendant  moved  to  set  aside  the  verdict  A  rule  was 
made  to  shew  cause  why  the  amendment  should  not  be 
made,  and,  upon  shewing  cause,  the  whole  Court  were 
clearly  of  opinion  that  the  trial  was  coram  not  judice,  and 
discharged  the  rule  for  an  amendment,  but  were  of  opinion, 
that  they  ought,  ex  officio,  to  order  a  venire  de  novo  to  be 
awarded" 

Lord  Abinoer,  C.  B. — You  should  have  moved  within 
the  firBt  four  days  of  Term. 

Parke,  B. — In  a  case  of  Gee  v.  Stoan  {b)  we  refused  a 
similar  application.     You  can  have  a  writ  of  error. 

Rule  refused 

On  a  subsequent  day,  a  writ  of  error,  coram  vobis,  was 
sued  out  and  allowed,  after  which, 

Barstaw  obtained  a  rule  nisi  to  amend  the  nisi  prius 
record  and  writ  of  distringas  juratores. 

(a)  2  Wil«.  144.  (b)  Ante,  vol.  1,  p.  896,  N.  S. 
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1842.  Crawder  and  Hurlstone  shewed  cause.     The  Court  have 

*"^JJggg      no  power  to  make  the  amendment  prayed  for.     This  is  not 
»•  the  case  of  a  misprision  of  the  clerk,  but  of  a  substantial  de- 

fect in  the  jury  process.  The  writ  of  distringas  juratores 
correctly  follows  the  award  of  the  jurata  and  the  writ  of 
venire,  and  the  objection  arises  from  the  actf  of  the  Court, 
in  iiaving  awarded  a  distringas  returnable  out  of  Term,  and 
before  the  cause  was  in  fact  tried.  There  must  be  an 
award  on  the  roll  to  warrant  the  issuing  of  the  venire  or 
distringas,  Bac,  Abr.  tit  "  Jurieg^  525,  Besey  v.  Hunger- 
ford  (a).  The  entry  of  the  jurata  is  the  ^ward  of  the  dis- 
tringas, Vm.  Abr.  tit  "  Amendment^''  (B  a,)  p.  5,  GUb. 
C.  P.  176.  It  is  true  that,  by  the  practice  of  modern 
times,  the  first  entry  is  made  on  the  nisi  prius  record,  but 
the  proceedings  must  be  considered,  in  contemplation  of 
law,  as  entered  pari  passu  on  the  roll,  and  that  the  nisi 
prius  record  is  a  correct  transcript  of  the  roll.  Process 
which  has  not  the  roll  to  warrant  the  amendment,  cannot  be 
amended.  Cam.  Dig.  tit.  "  Amendment,''  (C  1.)  In  Vin. 
Abr.  tit  "  Amendment,'^  (B  a,)  pL  6,  it  is  said,  "  If  distringas 
juratores  be  returned  15  PascL,  and  the  roll  is  Tres  Septi- 
manas  Pasch.,  and  the  jury  at  15  Pasch.,  this  is  error,  and 
shall  not  be  amended,  for  this  is  not  misprision  of  the  clerk, 
but  misprision  of  the  justices,  who  ought  to  have  regarded 
the  roll,  and  not  the  writ  for  this  is  tlie  record  for  th< 
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jurata  are  right,  and  the  amendment  does  not  alter  the 
point  in  issue,  the  nisi  prius  roll  may  be  amended  by  the 
plea  roll;  but  here  neither  distringas  nor  jurata  arc  right 
The  day  appointed  for  the  nisi  prius  is  impossible,  and  the 
Judge's  authority  is  confined  to  the  day.  He  has  no  au- 
thority to  try  nisi  Johannes  Holt,  &c,  27  Junii  prius 
venerit,  which  cannot  be.  Where  a  Judge's  authority  is 
confined  to  a  day,  his  trial  at  another  day  must  be  without 
authority.  A  venire  facias,  returnable  at  a  day  before  the 
teste  has  been  held  not  to  be  amendable,  1  RoL  200,  Com. 
Dig.  tit  ^^  Amendment^  (V  1.)  In  Gilberts  Common 
Pleas  (a),  it  is  said,  *^  the  award  of  venire  must  be  to  a  day 
in  Term,  otherwise  it  is  erroneous,  because  this  is  not  such 
a  discontinuance  as  is  ordered  by  the  statute,  since  it  is  an 
error  in  the  Court  by  awarding  the  process  which  makes  it 
utterly  uncertain  when  and  where  the  parties  should  appear 
to  receive  judgment,  and  it  is  an  act  of  the  Court  which  is 
erroneous,  and  not  a  mis-entry  of  the  clerk,  which  the  sta- 
tutes do  not  intend  to  aid."  Though,  in  the  present  case, 
the  defect  is  in  the  jurata  and  distringas,  yet  the  au- 
thorities respecting  the  venire  are  applicable,  since,  in 
modem  times,  the  trial  takes  place  upon  the  distringas  and 
the  venire  is  sued  out  for  form  (6).  This  amendment  can- 
not be  made  under  the  statute  of  jeo&ils,  which  does  not 
help  the  erroneous  award  of  the  Court,  Kingsale  v.  Comp- 
ton  (c),  nor  does  it  fall  within  any  of  the  cases  of  amend- 
ment enumerated  in  Blackamore^s  case  {d\  for,  in  order  to 
amend  under  the  statute  of  amendment,  there  must  be 
something  to  amend  by.  Crowder  v.  Rooke  and  Rogers  v. 
Smiih  were  also  referred  to  {e). 


1842. 


Barstowy  in  support  of  the  rule.  This  is  a  mere  mis- 
prision of  the  clerk,  who  has  inserted  the  2nd  of  November 
as  the  teste,  instead  of  the  return  day  of  the  writ     Two 


(a)  p.  174,  Greyv.  fViUoughbp, 
Moore,  465. 
(6)  See  I  Arch.  Prac. 


(c)  11  Mod.  86. 

(d)  8  Rep.  156. 

(e)  1  Adol.  &  E.  772. 
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1842.  cases  of  fValdo  v.  Harrison^  in  Barnes'  Notes,  are  authorities 
for  the  amendment  (a).  The  venire  is  the  principal  jury 
process,  and  all  defects  in  the  distringas  may  be  amended 
thereby,  Bullock  v.  Pea-sons  (b).  The  circumstance  of  a  writ 
of  error  having  been  sued  out,  does  not  prevent  the  Court 
fifom  allowing  the  amendment,  Dunbar  v,  Hitchcock  (c). 

Cur.  adv.  vuU. 

Lord  Abinoer,  C.  B. — In  the  case  of  Cheese  v.  Scales, 
we  are  of  opinion  that  the  rule  for  the  amendment  ought 
to  be  made  absolute.  My  brother  Parke  has  looked  into 
the  authorities,  and  is  prepared  to  state  the  reasons. 

Parke,  B.,  (after  stating  the  facts).  The  question  is, 
whether,  according  to  the  authorities,  the  amendment  can 
be  made  ?  That  depends  on  the  Statutes  of  Amendments, 
and  not  on  the  Statutes  of  Jeofails.  By  those  statutes, 
particularly  the  8  Hen.  6,  c.  12,  the  Courts  are  empowered 
to  examine  and  amend  in  affirmance  of  the  judgment  what 
they  shall  think  in  their  discretion  to  be  the  misprisions  of 
their  clerks  "  in  any  records,  processes,  &c.,  writ,  panel  or 
return,  ftc."  and  these  amendments  may  be  made  before  or 

(a)  Barnes,  p.  5.    These  cases      amend  the  jurata  in  the  record 
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after  error  brought;  but  in  order  to  amend  on  these  sta-        1842. 
tutesy  there  must  be  something  to  amend  by.     Now,  in  the       chkese 
present  case,  the  venire  &cias  is  correct.     It  is  made  re-  '^' 

tumable  immediately,  as  by  the  stat  3  &  4  Wm.  4,  c.  67, 
s.  2,  it  may  be.  The  writ  of  distringas  juratores  is  incor- 
rect It  commands  the  sheriff  to  have  the  bodies  of  the 
jurors  in  vacation,  instead  of  the  first  day  of  the  following 
Term,  and  it  is  tested  on  the  day  on  which  it  ought  to 
have  been  returned ;  both  these  are  evidently  misprisions  of 
the  clerk,  who  is  considered,  in  point  of  law,  as  having 
prepared  and  issued  the  writ ;  and  the  award  of  the  jurata, 
which  is  to  be  considered  as  being  on  the  roll,  or  may  be 
put  there,  is  a  su£Scient  warrant  to  amend  the  writ  of  dis- 
tringas by,  so  as  to  make  the  teste  of  the  writ  of  distringas 
on  the  day  it  is  now  returned,  and  the  return  on  the  first 
day  in  the  subsequent  Term.  In  substance,  the  writ  is 
right,  and  there  is  no  mis-trial,  for  the  jury  are  to  appear  at 
Guildhall,  if  the  Chief  Baron  should  come  there  on  the  15th 
of  June ;  he  did  come  on  that  day ;  they  appeared  there,  and 
they  were,  therefore,  properly  summoned  to  try  the  cause ; 
and  the  other  branch  of  the  alternative,  that  of  their 
being  brought  to  Westminster  on  another  day,  became  nu- 
gatory. The  cause  was,  in  &ct,  tried  at  an  adjournment 
of  the  sittings,  which  began  on  the  15th,  and  after  the  day 
when,  in  the  event  of  their  not  having  appeared  at  Guildhall, 
they  would  have  had  to  appear  at  Westminster.  That  is 
immaterial,  and  this  amendment  may  be  made  consistently 
with  the  authorities.  In  Gilberfs  History  and  Practice  of 
the  Common  Pkas^  (page  177),  it  is  said,  if  the  distringas 
is  omitted,  or  wrong  in  any  of  the  particulars  before  men- 
tioned, including  teste  and  return,  it  may  be  amended  by 
the  venire,  for  it  is  a  secondary  process  to  bring  in  the 
jury.  In  the  case  of  Bullock  v.  Parsons  (a),  a  bad  dis- 
tringas appears  to  have  been  amended  by  the  venire.     So 

(a)  2  Ld.  Raym.  1143. 
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IS42,       in  BolTs  Reports^  p.  1 1 1,  a  similar  amendment  was  made.  In 
^Q^l^^     Waldo  V.  Harrison^  the  distringas  was  amended  as  to  the 
»•  return,  and  in  the  second  report  of  that  case  it  seems  to 

have  been  a  mistake  to  attribute  that  amendment  to  the 
Statute  of  Jeofails,  it  must  have  been  amended  under  the 
Statute  of  Amendments.  The  cases  relied  upon  to  the 
contrary  are  distinguishable.  In  the  case  of  Crowder  v. 
Itaoke,  the  cause  was  tried  at  a  subsequent  sitting  to  that 
at  which  the  jury  were  to  appear  by  the  distringas,  so  that 
the  jury  were  not  properly  summoned,  and  the  proceeding 
was  coram  non  judice.  Here,  the  cause  was  tried  at  the 
same  Sittings  before  a  jury  properly  summoned.  On  the 
same  ground,  the  distringas  was  not  amended  in  Child  v. 
Harvey.  The  day  appointed  for  the  nisi  prius  was  after 
the  return  in  banc,  and  was  an  impossible  day,  and  the 
Judge  was  held  to  have  had  no  authority  to  try  the  cause 
before  a  jury  so  summoned.  The  other  case  of  Rogers  v. 
Smith,  was  not  a  question  on  the  Statute  of  Amendments,  but 
on  the  Statute  of  Jeo&ils.  Whether  this  distringas  would  be 
amended  on  error,  is  not  now  to  be  decided,  it  is  enough  to 
say,  that  we  think  the  amendment  ought  to  be  allowed  on 
motion.  The  rule  must,  therefore,  be  absolute,  on  payment 
of  costs  of  the  application  and  writ  of  error. 
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entered  into  possession  under  it  (a).     The-  plaintiff  also        1842. 
proved  a  notice  to  the  defendant  to  produce  a  deed  of  the  b^[][J^^^,te 
assignment  of  the  messuage  by  W.  Hitchcock  to  the  defend-  »• 

ant.  The  defendant  having  omitted  to  produce  the  assign-  Hitvhcocic. 
ment,  the  plaintiff  called  a  witness,  who  produced  a 
document,  which  he  said  was  a  true  copy  of  the  original 
assignment,  which  he  had  seen.  It  was  objected,  that  the 
copy  was  inadmissible  for  want  of  a  stamp.  The  learned 
Judge  overruled  the  objection,  reserving  leave  to  the  de- 
fendant to  move,  and  a  verdict  was  found  for  the  plaintiff. 

Erie  now  moved  to  enter  a  nonsuit.  The  Stamp  Acts, 
44  Geo.  3,  c.  98,  Sched.  (A),  and  48  Geo.  3,  c  149, 
Sched.  (I),  pt  1,  impose  a  duty  on  every  "  copy  attested 
to  be  a  true  copy,  in  the  form  which  hath  commonly  been 
used  for  that  purpose,  or  in  any  other  manner  authenticated 
or  declared  to  be  a  true  copy,  or  made  for  the  purpose  of 
being  given  in  evidence  as  a  true  copy  of  any  agreement, 
contract,  bond,  deed,  or  other  instrument  of  conveyance, 
or  any  other  deed  whatsoever,"  and  it  is  declared,  "  that 
all  copies  which  shall,  at  any  time,  be  offered  in  evidence, 
shall  be  deemed  to  have  been  made  for  that  purpose."  The 
only  exception  is,  where  the  document,  purporting  to  be 
a  copy,  is  not  read  in  Court,  but  is  used  as  a  mere  memo- 
randum for  the  purpose  of  refreshing  the  memory  of  a 
witness. 

Lord  Abinqer,  C.  B. — The  clauses  referred  to  in  the 
Stamp  Act,  appear  to  me  to  relate  only  to«3uch  copies  as 
are  evidence  per  se,  and  that  the  word  "  copy,"  there  used, 
means  an  authenticated  copy  receivable  as  evidence  in  the 
first  instance.  Here,  the  copy  was  used  as  secondary  evi- 
dence only. 

(a)  A  question  was  also  raised,      amounted  to  a  demise ;  the  Court 
as  to  whether  this  agreement  for      decided  in  the  affirmative, 
a  lease  and  occupation  under  it. 
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1842.  Parke,  B. — I  am  also  of  opinion  that  no  stamp  was  re- 

Bkaithwaitb   q^^^"^>  ^^r  though  the  document  might,  in  form,  have  been 

•»•  read  as  a  copy  of  the  original,  yet  it  was,  in  truth,  only 

Hitchcock,     read  as  a  memorandum,  to  refresh  the  memory  of  the 

witness,  who  had  compared  it  with  the  deed  he  had  read. 

Gurnet,  B.,  concurred. 

RoLFE,  B. — If  you  look  to  the  context  of  the  Schedule 
of  the  48  Geo.  3,  c.  149,  it  will  be  evident  that  the  word 
''copy,"  is  not  used  in  its  ordinary  sense,  for  a  higher  rate 
of  duty  is  first  imposed  on  copies  authenticated  or  attested, 
for  the  security  or  use  of  any  person  being  a  party  thereto, 
or  taking  any  benefit  or  interest  immediately  under  it ;  and 
afterwards  a  lower  rate  of  duty  is  imposed,  when  the  copy 
is  made  for  the  use  of  any  other  person,  not  being  a  party 
thereto,  or  taking  such  interest  or  benefit 

Rule  refused. 


Round  v.  Hatton. 
An  tction  of      ^  ^^  ^^  ^^  action  of  trespass  for  breaking  and  entering 


Hatton. 
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awarded^  that^  after  deducting  certain  sums,  '^  the  plaintiff  1842. 
is  entitled  to  receive  firom  the  defendant  the  sum  of  153L  ^^Jj 
1  Is.  6d.,  which,  together  with  the  said  sums  above  directed, 
to  be  deducted,  I  settle  to  be  the  price  at  which  the  de- 
fendant shall  purchase  the  plaintiff's  said  property/'  The 
arbitrator  further  directed,  that  the  defendant,  after  the 
conveyance  of  the  property  to  him,  should  be  entitled  to 
use  the  plaintiff's  name  in  enforcing  all  rights  and  remedies 
against  certain  parties. 

IF.  H.  Alexander  had  obtained  a  rule  nisi  to  set  aside 
this  award,  on  the  grounds ;  first,  that  it  was  uncertain,  in 
not  specifying  the  property  in  question ;  secondly,  that  the 
arbitrator  had  exceeded  his  authority,  in  directing  that  the 
defendant  should  be  entitled  to  sue  in  the  plaintiff's  name. 

R.  V.  Richards  and  F.  V.  Lee  shewed  cause.  All  that 
is  referred  to  the  arbitrator  is  to  settle  at  what  price  and  on 
what  terms  the  defendant  shall  purchase  the  plaintiff's  pro- 
perty, and  that  he  has  done.  The  general  form  of  the 
award  includes  the  subject  matter  of  the  action ;  but  as  the 
terms  both  of  the  order  of  reference,  and  of  the  decla- 
ration, are  general,  it  must  be  shewn  by  extrinsic  evidence 
what  the  property  is.  An  award  may  be  rendered  certain 
by  that  species  of  proof  As  to  the  second  objecton,  it  was 
held,  in  Burton  v.  Wigmore  (a),  that  an  arbitrator,  who  had 
authority  to  decide  the  terms  on  which  a  partnership  agree- 
ment should  be  cancelled,  did  not  exceed  his  authority  by 
awarding  that  one  of  the  partners  should  be  entitled  to  sue 
in  the  name  of  the  other. 

W.  H.  Alexander^  in  support  of  the  rule.  The  award  is 
uncertain.  It  is  di£Bcult  to  conceive  a  word  more  vague 
than  the  word  "property."  In  ordinary  language,  it  is 
used  in  a  double  sense.     The  arbitrator  should  have  found 

(a)  1  Scott,  610  ;  S.  C.  1  Bing.  N.  C.  665. 
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1842.        specifically  of  what   the   property   consisted.      Secondly, 

Round       there  is  nothing  in  the  terms  of  the  order  of  reference  to 

.,  ^'  authorise  the  arbitrator  to  direct  the  plaintiflTs  name  to  be 

Hatton.  ^ 

used  by  the  defendant 

Lord  Abinger,  C.  B. — If  there  had  been  any  doubt  as 
to  what  the  property  consisted  of,  I  should  have  thought 
this  award  void,  but  looking  at  the  case  disclosed  by  the 
affidavits,  it  does  not  appear  that  there  ever  was  any  dispute 
as  to  what  the  property  was.  The  parties  agree  to  refer 
an  action  for  a  trespass  to  property  mentioned  in  the  de- 
claration, that  is,  all  the  plaintiff's  property.  The  rule  of 
reference  refers  to  "  the  plaintiff's  property,"  and  there  is 
nothing  to  oblige  the  arbitrator  to  set  it  out  by  metes  and 
bounds.  The  meaning  of  the  word  "  property"  must  be 
considered  as  settled  amongst  the  parties.  As  to  the  other 
objection,  it  seems  reasonable  that  some  such  condition 
should  be  imposed,  and  whether  or  not  the  arbitrator  would 
direct  to  the  defendant  to  indemnify  the  plaintiff  was  a 
matter  entirely  within  his  discretion. 

Parke,  B. — I  am  of  the  same  opinion.  It  is  clear,  that 
the  arbitrator  had  no  power  to  decide  what  property  should 
be  conveyed,  but  only  to  fix  the  price  and  the  terms  of 
conveyance ;  what  the  parties  mean  bv  the  word  "properti 
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Doe  dem.  Carter  and  Others  v.  Roe. 

J.N  this  action  of  ejectment  a  rule  had  been  obtained,  A  tenant  hold- 
calling  on  one  Griffin,  the  tenant  in  possession,  to  shew  tier  to  quvter/ 
caose  why,  on  bemg  admitted  defendant,  besides  entering  de^erm^^ 
mto  the  common  rule  and  giving  the  common  undertaking,  ^f  the  tenancy, 
he  should  not  enter  into  the  recognizance  required  by  the  months*  notice 
1  Geo.  4,  c.  87,  s.  1  (a),  to  pay  the  costs  and  damages  {^  ^ompSled 

to  enter  into 
tberecogni- 
8ucb  tenant  or  person,  and  the  xancepre- 
landlord  shall  thereupon  proceed  ^^^q^  4^^^  * 
by  action  of  ejectment  for  the  87,  s.  1. 


{a)  After   reciting  *'  that    the 
laws    heretofore  made   for  pre- 
venting the  losses  to  which  land- 
lords are  exposed  by  the  unlawful 
holding  over  of  lands  and  tene- 
ments,   by   tenants  or    persons 
claiming  under  them,  after  the 
expiration  or  legal  determination 
of  their  terms  or  interests,  have 
been  found  by  experience  insuf- 
ficient, and  it  is  therefore  ex- 
pedient   to    provide    in    certain 
cases  a  more  expeditious  mode 
for  recovering  the  possession  of 
lands    and    tenements    so    held 
over:    enacts.  That    where   the 
term  or  interest  of  any  tenant 
now  or  hereafter  holding  under  a 
lease  or   agreement  in  writing, 
any  lands,  tenements,  or  here- 
ditaments, for  any  term  or  num- 
ber of  years  certain,  or  from  year 
to  year,   shall  have   expired  or 
been  determined  either  by  the 
landlord   or   tenant    by  regular 
notice  to  quit,  and  such  tenant, 
or  any  one  holding  or  claiming 
by  or  under  him,  shall  refuse  to 
deliver  up  possession  accordingly 
after  lawful  demand  in  writing 
made  and  signed  by  the  landlord 
or  his  agent,  and  served  person- 
ally upon  or  left  at  the  dwelling- 
house  or  usual  place  of  abode  of 
VOL.  n. — N.  s. 


recovery  of  possession,  it  shall  be 
lawful  for  him,  at  the  foot  of  the 
declaration,  to  address  a  notice 
to  such  tenant  or    person,  re<>> 
quiring  him    to  appear  in    the 
Court  in  which  the  action  shall 
have  been  commenced,  on   the 
first  day  of  the  Term  then  next 
following,  or  if  the  action  shall 
be  brought  in  Wales,  or  in  the 
counties  palatine  of  Chester,  Lan- 
caster, or  Durham  respectively, 
then  on  the  first  day  of  the  next 
session    or    assizes,    or    Court 
day,  or  other  usual  period  for  ap* 
pearance  to  process    then   next 
following,  (as  the  case  may  be,) 
there  to  be  made  defendant,  and 
to  find  such  bail,  if  ordered  by 
the  Court,  and  for  such  purposes 
as  are  hereinafter  next  specified, 
and  upon  the  appearance  of  the 
party  at  the  day  prescribed,  or  in 
case  of  non-appearance  on  making 
the  usual  affidavit  of  senace  of 
the  declaration  and  notice,  it  shall 
be  lawful  for  the  landlord  pro- 
ducing  the  lease  or  agreement,  or 
some    counterpart   or    duplicate 
thereof,    and   proving  the   exe- 
cution of  the  same  by  affidavit 


G    G 
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Doe  dem. 

Cakter 

and  Others 

V. 

Roe. 


which  should  be  recovered  by  the  plaintiff.  It  appeared 
that  Griffin  had  been  let  into  possession  of  the  premises  in 
question  by  one  Collins,  who  was  the  tenant  of  one  Spen- 
love,  under  a  memorandum  of  agreement,  by  which  Collins 
was  to  hold  the  premises  from  the  31st  of  December,  1840, 
as  tenant  from  quarter  to  quarter,  at  the  quarterly  rent  of 
five  guineas.  The  agreement  contained  a  stipulation  by 
Collins,  to  obtain  a  license  to  sell  ale,  and  that  he  would 
deliver  up  possession  at  the  end  of  any  three  calendar 
months,  upon  receiving  notice  in  writing,  and  that  if  he 
should  lose  his  license,  he  would  quit  possession  on  being 
requested  by  Spenlove,  and  without  notice.  The  lessors 
of  the  plaintiff  were  the  devisees  of  Spenlove,  and  had  given 


and  upon  affidavit,  that  the  pre- 
mises have  been  actually  enjoyed 
under  such  lease  or  a^eement, 
and  that  the  interest  of  the  tenant 
has  expired  or  been  determined 
by  regular  notice  to  quit,  as  the 
case  may  be,  and  that  possession 
has  heen  lawfully  demanded  in 
manner  aforesaid,  to  move  the 
Court  for  a  rule  for  such  tenant 
or  person  to  shew  cause,  within  a 
time  to  be  fixed  by  the  Court  on 
a  consideration  of  the  situation 
of  the  premises,  why  such  tenant 


a  recognizance  by  himself,  and 
two  sufficient  sureties  in  a  rea- 
sonable sum  conditioned  to  pay 
the  costs  and  damages  which 
shall  be  recovered  by  the  plain- 
tiff in  the  action ;  and  it  shall  be 
lawful  for  the  Court,  upon  cause 
shewn,  or  upon  affidavit  of  ser- 
vice of  the  rule,  in  case  no  cause 
shall  be  shewn,  to  make  the  same 
absolute  in  the  whole  or  in  part, 
and  to  order  such  tenant  or  per- 
son within  a  time  to  be  fixed, 
upon  a  consideration  of  all  the 


Roil 
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the  tenant  three  months'  notice  to  quit,  which  expired  on        1842. 
the  3l8t  of  M«ch,  1842.  "^^^ 

Carter 
uidOtlieri 
Marsh  shewed  cause.     This  is  not  a  tenancy  within  the 

1  Geo.  4»  c.  87|  s.  1.  That  statute  applies  only  to  a  tenancy 
''for  any  term  or  number  of  years  certain,  or  from  year  to 
year."  The  present  case  is  distinguishaUe  from  Dae  dem. 
PhilUps  V.  Roe  {a)^  for  that  was  a  tenancy  for  three  months* 
certain,  and  was,  therefore,  held  to  be  a  tenancy  for  a  term. 
The  Courts  have  been  anxious  not  to  extend  the  provisions 
of  the  statute.  In  Doe  dem.  PemberUm  v.*  Itoe  {b\  it  was 
held,  that  a  tenancy  for  ninety-nine  years,  determinable  on 
lives,  was  not  a  holding  for  ''  any  term  or  number  of  years 
certain."  A  tenant  who  has  surrendered  his  term,  but  re- 
fuses to  quit  the  premises,  cannot  be  compelled  to  enter 
into  this  recognizance.  Doe  dem.  Tindaly.  Roe  {c\  and  Doe 
dem.  Cardigan  v.  Roe(d),  decided  that  the  statute  applied 
to  those  cases  only,  where  the  lease  had  expired  by  mere 
efflux  of  time,  and  not  to  a  tenancy  determined  by  notice 
to  quit,  either  to  or  from  the  landlord,  where  there  was  a 
subsisting  lease  for  fourteen  years,  determinable  at  the  end 
of  the  first  seven,  and  determined  by  a  notice  under  the 
lease. 

Brosy  in  support  of  the  rule.  The  eflRect  of  the  agrec'^ 
ment  is  to  constitute  a  tenancy  for  half  a  year  certain.  The 
holding  is  from  quarter  to  quarter,  so  that  there  would  be 
no  period  at  which  the  tenant  would  not  have  a  term  certain^ 
A  holding  for  a  portion  of  a  year,  is  a  holding  for  a  term 
within  the  statute. 

Lord  Abinger,  C.  B. — ^It  would  seem  that  the  Legist 
lature  intended  to  make  a  distinction  between  a  tenancy 
fit>m  year  to  year,  and  a  tenancy  for  a  year  certain,  or  a 

(a)  6  B.  &  Aid.  766.  2  B.  &  Adol.  922. 

(b)  7  B.  &  G.  2.  (d)  1  D.  &  R.  540> 

(c)  Ante,  vol.  1,  p.  143,  O.  S. ; 
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»— V ' 

Doe  dem. 

Oa&tb& 

and  Othen 

«. 

Rob. 


term  certain,  as  for  instance^  three  months'  certain.  The 
rule  must  be  discharged,  but  as  there  was  a  reasonable 
doubt  whether  the  case  was  within  the  act,  it  must  be  dis- 
chaiged  without  costs. 

Pabre,  B. — This  tenancy  is  not  for  a  term  certun,  as  it 
depends  upon  the  time  at  which  notice  to  quit  is  given.  I£ 
a  quarter's  notice  is  given  on  the  first  day  of  the  quarter, 
the  term  is  certain,  otherwise  it  is  not. 

Aldebson,  B. — I  am  of  the  same  opinion.  The  mere 
insertion  in  the  agreement,  of  a  particular  time,  deter- 
minable by  notice  to  quit,  does  not  render  the  holding  for 
a  term  certain. 


RoLFE,  B.,  concurred. 


Rule  discharged,  without  costs. 


BouRKE  V.  Lloyd. 

Whereaeanso  JJeBT  for  money  lent,  money  paid,  interest,  and  for 
irbittatkm,and  money  due  on  an  account  stated:  Pleas,  nunquam  inde- 
^J^X"^  bitatiis  and  payments 


MICHAELMA8  TERM,   5   VICT.  453 

CowUng  shewed  cause.  No  verdict  having  been  taken  1842. 
in  this  case,  it  was  unnecessary  for  the  arbitrator  to  find 
specifically  on  each  issue.  But  the  award,  in  fact,  amounts 
to  a  finding  for  the  plaintiff  on  both  issues.  The  arbitrator 
states  that  the  plaintiff  had  good  cause  of  action  agidnst  the 
defendant,  and  directs  the  defendant  to  pay  the  plaintiff 
201  In  Dic€u  v.  Jay  (a),  the  declaration  contained  eleven 
special  counts  for  negligence,  and  the  arbitrator  having 
found  that  the  plaintiff  had  good  cause  of  action  for  a 
certain  sum,  for  which  he  durected  a  verdict  to  be  entered, 
the  award  was  held  su£Bcient  In  Ihickworth  v.  Harrison  (6) 
the  general  issue  and  a  set-off  were  pleaded,  and  the  cause 
was  referred,  *^  the  costs  of  the  reference  and  award  to  abide 
the  event  of  the  award ;"  the  arbitrator  found  that  the  plain- 
tiff had  not,  at  the  commencement  of  the  action,  or  at  any 
time  afterwards,  any  cause  of  action  against  the  defendant, 
and  it  was  held,  that  he  had  determined  the  action,  and 
was  not  bound  to  decide  upon  each  issue,  unless  he  was 
requested  so  to  do.  That  case  supported  the  previous  de- 
cision in  Dibben  v.  The  Marqnis  of  Anglesea  {c).  In  the 
present  case  there  can  be  no  difficulty  in  taxing  the  costs, 
as  the  arbitrator  has  in  effect  found  for  the  plaintiff  on  both 
issues.  He  also  referred  to  the  judgment  of  Coleridge^  J., 
in  England  v.  Davison  {d). 

Bamshayy  in  support  of  the  rule.  By  the  1  Reg.  Gen., 
H.  T.,  2  Wm.  4,  s.  74(e),  '^no  costs  shall  be  allowed  on 
taxation  to  a  pldntiff  on  any  writs  or  issues  upon  which  he 
has  not  succeeded,  and  the  costs  of  all  issues  found  for  the 
defendant  shall  be  deducted  firom  the  plaintiff's  costs." 
The  arbitrator  was,  therefore,  bound  to  find  distincdy  on 
each  issue,  otherwise  there  is  no  legal  event  which  can 
authorize  the  taxation  of  costs.    In  Norris  v.  Daniel  {f)^  the 

(a)  5  Bing.  281.  (d)  Ante,  vol.  9,  p.  1057,  O.  8. 

(b)  Ante,  vol.  7,  p.  71,  O.  S. :  («)  Ante,  vol.  1,  p.  193,  O.  S. 
4  M.  &  W.  432.                                        (f)  10  Bing.  50^. 

(c)  2  C.  &  M.  722. 
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costs  of  the  action  and  of  the  award  were  to  abide  the 
event  of  the  award,  and  the  arbitrator  found  that  the  plain- 
tiff had  a  good  cause  of  action  on  five  out  of  eight  counts, 
that  the  defendant  should  pay  5L  damages,  and  that  no 
further  proceedings  should  be  had  in  the  action;  the  Court 
held  that  there  was  no  award  as  to  the  three  counts,  no  event 
to  authorize  the  taxation  of  costs  on  those  counts,  and  that, 
consequently,  no  part  of  the  award  could  stand.  So  in 
Gisbume  v.  Hart  (a),  where  the  declaration  contained  a 
count  on  a  promissory  note,  and  on  an  account  stated,  and 
the  arbitrator  found  that  the  plaintiff  had  good  cause  of 
action  for,  and  was  legally  entitled  to  recover  from  the  de- 
fendant the  amount  of  the  promissory  note  ;  it  was  held,  that 
the  award  was  bad,  as  there  was  no  adjudication  upon  the 
other  issue.  Duckworth  v.  Harrison  is  distinguishable, 
because  there,  the  order  of  reference  did  not  direct  that  the 
costs  of  the  action  should  abide  the  event  of  the  award.  In 
Doe  dem.  Madkins  v.  Homer  (6),  where  the  costs  of  an 
action  of  ejectment  were  to  abide  the  event  of  the  award, 
the  award  was  held  bad,  for  not  stating  on  which  demise 
the  plaintiff  was  entitled  to  succeed.  Enffland  v.  Davison 
is  an  express  authority  to  shew  that  where  a  cause  in  which 
several  issues  are  raised  on  the  pleadings  is  referred,  the 
arbitrator  is  bound  to  find  expressly  on  each,  although  he 
1  nested  by  the  parties  so  to  do  ;  Hu 
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more  than  once  laid  down  by  this  Court,  that  where  an  1842. 
action  is  referred  generally  to  an  arbitrator,  and  the  costs  bourke 
of  the  cause  are  distinctly  to  abide  the  event  of  the  award,  ^' 

and  there  are  several  issues  joined,  he  ought  to  award  upon 
each  issue,  in  order  to  determine  what  are  the  costs  which 
are  to  abide  that  event.  That  has  been  settled  by  several 
cases,  and  discussed  more  than  once  in  this  Court  Mr. 
Justice  Coleridge  was  supposed,  in  his  judgment  in  the  case 
of  England  v.  Davison,  to  have  said,  that  this  Court,  in  a 
judgment  given  by  me,  had  overruled  those  cases,  and  had 
intended  to  set  up  a  case  decided  in  the  time  of  Lord 
Lyndhurst  (a),  which  had  a  different  aspect  Now,  looking 
at  the  judgment  in  Duckworth  v.  Harrison,  which  is  the 
case  referred  to,  it  appears  to  me,  that  it  has  been  mis- 
understood. That  was  the  case  of  a  construction  put  by 
the  Court  on  a  rule  of  reference,  in  which  the  costs  of  the 
reference  and  award  were  to  abide  the  event  of  the  award, 
but  the  costs  of  the  action  were  not  there  distinctly  made  to 
depend  on  the  award  of  the  arbitrator.  In  delivering  the  judg- 
ment of  the  Court  I  had  stated  that  which  I  still  adhere  to, 
and  although  the  Court  entertained  some  doubt  at  first, 
they  finally  came  to  the  same  conclusion,  that  to  make  it 
incumbent  on  the  arbitrator  to  find  upon  each  issue,  words 
ought  to  have  been  introduced  into  the  rule  of  reference,  to 
shew  that  he  was  bound  so  to  find,  or  that  the  costs  were  to 
abide  the  event  of  the  cause ;  whereas,  in  that  case,  there 
was  merely  an  agreement,  that  the  costs  of  the  reference 
and  award  were  to  abide  the  event  of  the  award,  and  as  the 
other  stipulation  was  by  implication  excluded,  it  did  not 
follow  that  the  arbitrator  was  bound  to  award  upon  each 
issue.  That  was  my  meaning  at  the  time,  and  if  rightly 
understood,  that  is  the  meaning  of  the  judgment  We  are, 
therefore,  of  opinion,  that  the  cases  must  be  adhered  to,  and 
that  where  an  action  is  referred  to  an  arbitrator,  and  the 
costs  of  the  action  are  to  abide  the  event  of  the  award,  each 


(a)  Dibben  v.  The  Marquis  of  Anglesea, 
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issue  must  be  found  specifically  by  the  arbitrator,  otherwise 
the  Master  has  no  rule  of  proceeding  as  to  the  costs.  We 
think,  therefore,  that  the  rule  to  set  aside  the  award  ought 
to  be  made  absolute. 

Rule  absolute. 


A  declaration 
contained  two 
counts  on  two 
promissory 
notes  for  50L 
each,  and  also 
a  count  on  an 
account  stated. 
The  particulars 
of  demand 
sUted  that  the 
plaintiff  sought 
to  recover  50/., 
the  amount  of 
the  note  in  the 
first  count,  and 
50L  the  amount 
of  the  note  in 
the  second 
count,  for  the 
recovery 
whereof  he 
would  avail 
himself  of  the 
whole  or  ADy 


Roberts  r.  Elsworth. 

Assumpsit.  The  first  count  of  the  declaration  was 
on  a  promissory  note,  dated  the  11th  of  February,  1839, 
made  by  the  defendant,  for  payment  to  the  plaintiff  of  50L 
with  interest  The  second  count  was  on  a  similar  note  to 
that  in  the  first  count  There  was  also  a  count  for  money 
lent,  and  for  money  due  on  an  account  stated. 

The  particulars  of  the  plaintiff's  demand  were  as  follows. 
— This  action  is  brought  to  recover  the  sum  of  50^,  being 
the  amount  of  the  promissory  note  mentioned  and  set  forth 
in  the  first  count  of  the  said  declaration  in  this  cause, 
together  with  interest  thereon,  from  the  11th  day  of  Feb- 
ruary, 1 842,  till  paid.  Also  the  further  sum  of  50/.,  being 
the  amount  of  the  promissory  note  mentioned  and  set  forth 
in  the  second  count  of  the  declaration  in  this  cause,  toge- 
ther with  interest  thereon^  from  the  11th  day  of  February, 
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It  was  objected  that  the  plaintiff  was  not  entitled,  under 
his  particulars,  to  give  this  evidence  in  support  of  the 
count  on  an  account  stated.  The  learned  judge  admitted 
the  evidence,  reserving  leave  to  the  defendant  to  move  to 
enter  a  nonsuit,  and  a  verdict  was  found  for  the  plaintiff. 
A  rule  nisi  having  been  obtained  accordingly, 

W,  H.  Watson  and  Macatdey  shewed  cause.  The  de- 
fendant could  not  have  been  misled  by  the  particulars. 
They  state,  in  effect,  that  the  plaintiff  seeks  to  recover  the 
amount  of  the  two  promissory  notes,  and  to  recover  that 
amount  under  the  count  on  an  account  stated.  In  Fisher 
Wainwright  (a),  the  first  count  stated  a  special  contract  to 
indemnify  the  plaintiff  against  costs  he  might  incur  by  pay- 
ing a  bill  of  exchange  drawn  by  the  defendant,  and  suing 
the  acceptor  thereof;  the  second  count  was  on  a  bill  of  ex- 
change, and  there  were  also  counts  for  money  paid,  interest, 
and  on  account  stated ;  and  it  was  held  that  the  plaintiff 
might  recover  on  the  account  stated  under  particulars  re- 
ferring to  the  costs  named  by  the  plaintiff,  and  the  amount 
of  the  bill.  The  true  criterion  is,  whether  the  particulars 
are  calculated  to  mislead  the  defendant,  Davies  v.  Ed- 
toards  (b),  Hay  v.  Fisher  (c).  Cooper  v.  Amos  (d),  Lambirth 
V.  Roffie). 

ErUj  contr^.  The  evidence  tendered  would  apply 
equally  as  well  to  a  count  for  goods  sold,  or  for  money  lent, 
as  to  a  count  on  an  account  stated.  In  Breckon  v.  Smith  (/), 
the  plaintiff  declared  for  goods  sold,  and  on  an  account 
stated,  and  the  particular  was  ^^to  a  beast  sold  and  de- 
livered, 13/.  10«,"  the  only  evidence  was  an  admission  by 
the  defendant,  to  a  third  person,  that  he  owed  the  plaintiff 
13/.  \0s. ;  it  was  held  that  this  was  no  evidence  of  an  ac- 
count stated,  and  that  it  was  not  evidence  on  the  count  for 
goods  sold,  as  it  was  not  shewn  to  be  applicable  to  the  par- 

(fl)  Ante,  vol.  5,  p.  102,  O.  S,  (d)  2  C.  &  P.  267. 

(6)  3  M.  &  SeL  380.  (p)  8  Bing.  411. 

(e)  2  M.  &  W.  722.  (/)  1  Adol.  &  £.  488. 
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1842.  dcular.  The  particular  in  the  [n-esent  case,  in  efiect,  is  this, 
«  I  seek  to  recover  a  sum  not  exceeding  lOOil,  being  the 
amount  of  the  two  promissory  notes  mentioned  in  the  de- 
claration." The  defendant  has  a  right  to  know  in  respect 
of  what  the  account  has  been  stated.  [Lord  Abinffery  C.  B. 
— It  is  assumed  that  the  particulars  had  no  relation  to  the 
account  stated,  but  if  the  defendant  had  not  sufficient 
information,  he  might  have  asked  for  better  particulars. 
Suppose  the  plaintiff  had  said,  **  I  seek  to  recover  100^, 
due  to  me  on  an  account  stated  on  the  11th  of  February, 
1842,"  would  not  that  have  been  sufficient?  This  parti- 
cular is  substantially  the  same;  it  means,  ''I  seek  to 
recover  the  sum  of  lOOi,  mentioned  in  the  two  notes  upon 
the  account  stated."]  It  is  submitted,  that  under  this  par- 
ticular, the  plaintiff  was  bound  to  produce  evidence  in 
support  of  the  notes. 

Lord  Abinqer,  C.  B. — I  am  forced  to  decide  against 
the  opinion  which  I  expressed  at  the  trial.  I  should  have 
thought  that  if  it  appeared  from  the  whole  particular,  what 
the  plaintiff  was  seeking  to  recover,  that  would  be  sufficient 
Now  here,  the  particular  means,  that  the  plaintiff  seeks  to 
recover  on  an  account  stated  with  reference  to  those  bills. 
I  am  sorry  that  the  rest  of  the  Court  are  of  a  different 
because  the  justice  of  the  case  requires  that  the 
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he  has  not  done,  and  there  is  no  proof  that  any  promissory        1842. 


V. 
ELSWOftTlL 


notes  existed.     If  we  strike  out  of  the  particulars,  all  that      r^^^rts 
relates  to  the  promissory  notes,  there  would  be  merely  a 
statement  that  the  plaintiff  sought  to  recover  100/L  for  some- 
thing, and  he  would  not  be  tied  down  to  prove  the  exact 
sum. 

GuBNEY,  B. — ^I  have  some  doubt  whether  the  defendant 
ought  not  to  have  made  an  affidavit  that  he  was  misled. 

RoLFE,  B.,  concurred. 

Rule  absolute  accordingly. 


Eden  v.  Turtle. 

Assumpsit  on  a  bin  of  exchange,  drawn  by  one  Har-  To  m  m^h 

^  -^  agunst  the  ac- 

rison  upon,  and  accepted  by,  the  defendant  ceptor  of  a  bill 

Plea.     That  the  defendant  being  indebted  to  J.  M.,  in  a  tiie^defraSmt 

certain  sum  of  money,  Harrison  drew  the  said  bill,  and  the  J^^m^^^^ 

defendant  accepted  the  same,  for  a  special  purpose  only,  ^  ^»  *»«  •c- 

that  is  to  say,  that  after  the  acceptance  of  the  bill  by  the  and  delhrered  ' 

defendant,  and  after  the  delivery  of  it  to  Harrison,  that  he  for  a  specuir*'^ 

should  hold  the  same  for  the  sole  use  and  benefit  of  the  ^'^hTiho^ 

defendant,  and  get  the  same  discounted  for  him,  and  pay  get  it  dia. 

the  proceeds  thereof  to  J.  M.,  in  satisfaction  of  his  debt :  pay  the  pro- 

that  the  defendant,  at  the  request  of  Harrison,  before  the  ^^d  tha^  the 

bill  became  due  and  payable,  accepted  the  said  bill  for  the  J*7  j«  ^^^ 

same  special  purpose,  and  not  otherwise ;  and  at  the  like  such  spedal 

request  delivered  the  same  to  Harrison,  who  received  it,  forthe sole 

and  fix)m  thence,  until  the  delivery  thereof  to  the  plaintiff,  ^^hTd^Sd? 

held  the  same  for  such  special  purpose,  and  for  the  sole  use  »"^ 

and  benefit  of  the  defendant:  averment  of  no  consideration  that  the  drawer 

for  the  acceptance  or  payment  of  the  bill,  and  that  before  ^^  ^w  f^  th^ 

the  bill  became  due,  Harrison,  in  violation  of  good  faith,  ***^  «?edaX 

o  '  purpose,  atia 

for  the  sole 
nae  and  benefit  of  the  defendant :  Held,  on  special  demurrer,  that  the  traverse  was  not  too  large. 
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1842.       and  of  the  special  purpose  for  which  the  same  was  deli- 
£^^        vered,  indorsed  the  bill  to  the  plaintiff,  in  discharge  of  a 
»•  debt  due  from  Harrison  to  the  plaintiff,  &c. 

Replication.  That  the  said  bill  was  not  made  and  drawn 
by  Harrison  upon,  or  accepted  by,  the  defendant,  nor  did 
the  defendant  deliver  the  same  to  Harrison,  nor  did  he 
receive  or  hold  the  same  for  the  special  purpose  mentioned, 
and  for  the  sole  use  and  benefit  of  the  defendant,  modo  et 
forma. 

Special  demurrer,  assigning  cause:  that  the  traverse 
that  the  bill  was  not  delivered  for  the  said  special  purpose, 
and  for  the  sole  use  and  benefit  of  the  defendant,  is  a  tra- 
verse in  the  conjunctive,  whereas  the  traverse  should  have 
been  in  the  disjunctive. 

Peacock^  in  support  of  the  demurrer.  The  traverse  is  too 
large,  and  compels  the  defendant  to  prove,  not  only  that 
the  bill  was  given  for  the  special  purpose  mentioned,  but 
also  that  it  was  given  for  the  sole  use  and  benefit  of  the 
defendant.  In  Stephen  an  Pleading  (a),  it  is  said,  that  "  a 
traverse  may  be  too  large  by  being  taken  in  the  conjunctive 
instead  of  the  disjunctive ;"  and  Garam  v.  Sweeting  (&)  is 
cited,  where  the  plaintiff  declared  on  a  policy  of  msurance, 
and  averred,  that  the  ship  insured  did  not  arrive  in  safety, 
"  but  that  the  said  ship,  tackle,  apparel,  ordnance,  munitiuii. 
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chaiges  at  law  and  in  equity,  was  held  bad.  So  in  Stubbs  1842. 
y.  Lainson  (a),  where  the  declaration  alleged  that  the 
sheriff  seized,  and  took  in  execution,  and  levied  certain 
goods,  a  plea  that  he  did  not  seize,  and  take  in  execution, 
and  levy,  was  held  bad.  If  the  replication  had  been  de  in- 
junky  the  defendant  would  have  succeeded,  by  proving 
either  the  special  purpose,  or  the  delivery  of  the  bill  for 
the  defendant's  sole  use.  [Rolfe,  B. — Does  not  the  repli- 
cation mean  that  the  bill  was  not  delivered  for  the  said 
special  purpose ;  that  purpose  being  for  the  sole  use  and 
benefit  of  the  defendant?]  The  issue  would  not  be  proved 
by  the  mere  evidence  of  the  delivery  of  the  bill  to  Harrison 
for  the  special  purpose. 

Butt,  contr&.  The  traverse  is,  in  &ct,  a  traverse  of  the 
special  purpose  only,  and  compels  the  defendant  to  prove 
no  more.  In  Stubbs  v.  Lainson^  it  would  have  been  neces- 
sary for  the  plaintiff  to  have  proved,  not  only  a  seizure,  but 
a  levy  also. 

Peacock  replied. 

Lord  Abingeb,  C.  B. — I  am  of  opinion  that  the  repli- 
cation is  su£Bcient.  The  view  I  take  is,  that  where  a  repli- 
cation traverses  the  &cts  alleged  in  the  conjunctive,  and 
thereby  imposes  upon  the  defendant  the  obligation  of 
proving  more  than  he  would  be  bound  to  do  under  a  tra- 
verse in  the  disjunctive,  it  is  bad.  But  in  this  case  the 
replication  will  subject  the  defendant  to  prove  the  same 
&cts  as  a  traverse  in  the  disjunctive,  he  will  be  obliged  to 
prove  no  more  than  is  necessary  to  support  his  plea.  If 
the  repUcation  de  injuria  would  not  have  obliged  him  to 
prove  both  allegations  contained  in  the  plea,  this  form  of 
replication  will  not  The  allegations  in  the  plea  only 
amount  to  this,  that  the  defendant  accepted  and  deUvered 

(a)  Ante,  vol.  5,  p.  162,  O.  S.;  1  M.  &  W.  728. 
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1842.  the  bill  for  his  sole  use,  under  the  special  circumstances 

^  mentioned. 
Eden 


V, 

Turtle. 


Parke,  & — ^I  am  of  opinion  that  replication  is  good. 
It  traverses  the  allegation  in  the  plea  that  Harrison  held 
the  bill  for  the  special  purpose  mentioned,  and  for  the  sole 
use  and  benefit  of  the  defendant  The  traverse  is  in  the 
precise  words  of  the  plea,  and  the  question  is,  whether 
that  traverse  compels  the  defendant  to  prove  more  than  he 
would  otherwise  be  bound  to  prove  in  support  of  his  plea? 
I  think  it  does  not  The  defendant  could  not  support  his 
plea  by  merely  shewing  that  the  bill  was  delivered  to  Har- 
rison for  the  defendant's  sole  use,  but  he  must  have  shewn 
that  it  was  delivered  to  him  for  the  special  purpose  of 
being  discounted,  and  the  proceeds  applied  in  payment  of 
the  defendant's  debt  If  the  defendant  could  have  suc- 
ceeded, by  shewing  a  deposit  unconnected  with  any  special 
purpose,  I  should  have  thought  the  replication  bad;  but 
the  traverse  does  not  compel  him  to  prove  more  than  he 
would  otherwise  be  bound  to  prove  in  support  of  his  plea. 

Gurnet,  B.,  concurred. 

RoLFB,  B. — I  am  of  the  same  opinion*  The  plea  states 
tn  effect^  that  the  bill  was  delivered  for  a  special 
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SaNDFORD  V.   AliCOCR. 

1  HIS  was  a  motion  to  set  aside  an  order  of  Lord  Denman  If  a  portea  is 

to  amend  the  postea.     A  rule  nisi  had  been  granted  on  ^^^jsimJ^ 

the  authorities  of  Pawly  v.  HoUy  (a),  to  set  aside  the  ver-  ^^^^^ 

diet,  on  the  ground  that  the  jury  at  the  trial  had  not  order^"  forth- 

found  the  value  of  each  article  for  which  the  action  was  opponent  cm 

brought  (&)    It  was  an  action  of  detinue  for  six  pieces  of  gtep  ;'ttid, 

timber,  and  a  four-wheeled  carriage ;  the  jury  returned  a  **'*][!S'^j^^ 

general  verdict  of  '* damages  \2Ly  to  be  reduced  to  !«.,  on  i9>ontlie23Td* 

giving  up  the  timber  and  carriage."    There  was  some,  but  order  mad»  on 

conflicting,  evidence  at  the  trial,  of  the  value  of  the  timber,  ijew  2*  be"^ 

viz.,  2/.,  but  no  question  was  asked  about,  nor  did  the  jury  9«^ed  in  tnilU 

*'    cient  time  on 
find  the  value  of  the  carriage,  separatim.     On  the  19th  of  the  afternoon 

November,  a  summons  was  taken  out,  returnable  before  .ii  those  dayi 

Lord  Denmauy  at  half-past  nine  o'clock,  on  the  22nd,  to  ^^ew  k^* 

amend  the  postea.     The  order  was  made,   but  was  not  JfP®***®^® 

drawn  up  until  the  23rd,  and  not  served  until  four  o'clock  to  contest  a 

on  the  24th,  (the  25th  being  last  day  of  Term.)     The  order  ^^^  fj*^ 

was  to  distribute  the  damages  thus,  viz.,  2/.  for  the  timber,  *•  Mn«ndment 


and  4il  for  the  carnage.  because  there 

is  no  power  to 
compel  a  nro» 

Atkinson  moved  to  set  aside  that  order,  on  two  grounds ;  no^Mof the 

firet,  because  Lord  Denman  had  no  authority;  and,  2ndly,  ^-   ^^g 

because  the  plaintiff,  by  not  drawing  up  and  serving  the 

rule  in  due  time,  had  abandoned  it.     It  was  contended  he 

had  no  authority,  because  there  was  nothing  on  his  notes 

to  amend  by.     There  was  some  evidence  that  the  timber 

was  worth  21     But  what  was  the  value  of  the  carriage  ? 

[Lord  jibinger. — ^Why,  the  remainder  must,  of  course,  be 

the  value  of  the  carriage.]     No ;  the  rest,  if  not  the  whole, 

(a)  2  Bl.  Rep.  853,  and  Chan,      tinue,)  where  all  the  authorities 
Ca.  10,  Rep.  119  6.  are  carefully  collected. 

(6)  Vide  1  Selw.  N.  P.  (De- 
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1842.  ^  might  be  damages  for  the  detention  of  the  timber,  and  the 
legal  inference  was  so.  The  order  itself  also  clearly  shews 
the  want  of  authority,  for,  by  the  order  itself,  the  carriage 
was  valued  at  4il,  not  for  the  remainder.  Besides,  if  the 
value  of  the  timber  was  2/.,  and  that  of  the  carriage  4/., 
what  became  of  the  residue  of  the  12/.  so  found  by  the 
jury  ?  There  were  still  6/L  wholly  unaccounted  for ;  no  value 
was  found,  only  damages.  On  the  second  point,  it  was 
contended,  that  the  order  ought  to  have  been  drawn  up 
and  served,  either  on  the  22nd  or  23rd  at  the  latest,  and 
that  plaintiff  not  having  done  so  until  four  o*clock  on  the 
24th,  the  order  was  to  be  taken  as  abandoned,  for,  by  all 
the  authorities,  it  was  clear  that  it  must  be  drawn  up  and 
served  "  forthwith,"  otherwise  it  might  be  treated  as  waived ; 
it  might  be,  in  this  case,  that  the  defendant  could  not,  ad 
interim,  take  any  fresh  step,  but  the  rule  was  imperative  in 
all  cases,  whether  a  fresh  step  could  be  taken  or  not ;  the 
opposite  party  had  a  right  to  know,  within  a  reasonable 
time,  in  every  case,  whether  the  rule  was  to  be  drawn  up 
or  not  (a). 

Lord  Abinger,  C.  B. — I  think  we  ought  not  to  hear  an 
application  to  set  aside  an  order  to  amend  the  postea. 
There  can  be  no  appeal  to  the  Court  to  control  a  Judge's 
discretion  as  to  such  an  amendment,  for^  there 
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Wills  v.  Dawson. 

J.  HIS  was  a  rule^  calliDg  on  the  plaintiff  to  shew  cause 
why  a  writ  of  summons,  or  the  service  thereof,  should  not 
be  set  aside  for  irregularity.  The  objection  was,  that  the 
writ  bore  date  1002  instead  of  1842.  The  rule  was  ob- 
tained upon  an  affidavit,  the  jurat  of  which  was  as  follows : 


Sworn  at  the  city  of  Exeter,  this  10th  "J 
day  of  November,  eighteen  hundred  and  y 
forty-two.      Before 
that  the 

+ 


The  mark  of 
+ 
me,   and  I  certify  (  Robert  Wills. 


A  oommififiioncr  for  taliing  affidavits  in  this  Court. 
(on  the  other  side  of  the  paper) 

+  above  affidavit  was  read  over,  in  my 

presence,  to  the  defendant,  who  seemed 

perfectly  to  understand  the  same,  and 

made  his  mark  thereto  in  ray  presence. 

John  Gidley, 
A  commissioner  for  taking 
affidavits  in  the  said  Court 


Part  of  the 
Jurat  of  an 
affidtYit  was 
written  on  one 
side  of  the 
paper,  and 
below  it  the 
words  **  a  codU 
missioner  foi^ 
taking  aiBda- 
▼its  in  this 
Court"  were 
erased;  the 
remainder  of 
the  jurat  was 
written  on  the 
otiier  sideof 
the  paper : 
Held,  that  the 
affidarit  was 
not  vitiated 
thereby. 

The  date  in 
ft  writ  of  sum*- 
mons  was  1002^ 
instead  of 
1842:  Hdd, 
that  a  motion 
to  set  aside  tbft 
writ  or  serrioe 
wasnoture^ 
gnlw. 


Corrie  shewed  caute,  and  objected  that  the  affidavit  was 
inadmissible,  by  reason  of  the  erasure  in  the  jurat.  In 
WiUiams  v.  Clough  (a),  it  was  held,  that  a  line  drawn 
through  two  words  in  the  jurat  of  an  affidavit  was  ah 
erasure  which  vitiated  the  alfedavit,  though  the  omission  or 
retention  of  the  words  would  not  vary  the  sense. 

Lord  Abinobb,  C.  B. — ^The  erasure  does  not  vitiate  the 


tol.  n. — V.  s. 


(a)  1  Adol.  &  E.  376. 

H   H 
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Dawson. 
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1842.        affidavit     It  would  bring  disrespect  on  the  administration 


"JJ^j^g        of  justice  to  allow  such  an  objection. 


Alderson,  B. — ^The  person  who  wrote  the  affidavit  evi- 
dently thought  there  would  be  room  enough  for  the  jurat 
at  the  bottom  of  the  page,  but  finding  there  was  not,  he 
erased  the  words  in  question,  and  concluded  the  jurat  on 
the  other  side  of  the  paper.  The  erased  words  are  so  un- 
connected with  the  rest  of  the  jurat,  that  they  might  be 
removed  without  afiecting  it  I  recollect,  once,  an  ob- 
jection being  taken,  that  the  parchment  of  a  deed  was  not 
indented,  when  an  eminent  Judge  took  out  a  pair  of  scissors, 
and  converted  the  deed  poll  into  an  indenture :  here,  the 
erased  part  might  be  cut  off  without  touching  the  affidavit 
or  jurat 


Carrie  then  contended  that  the  rule  was  informal :  the 
proper  application  was  to  set  aside  the  service  of  the  writ, 
not  the  writ  or  service.  In  Trudove  v.  WkUechurch  {a\  it 
was  held,  that  where  the  copy  served  was  defective,  the 
proper  form  of  motion  was  to  set  aside  the  service. 

Warren^  in  support  of  the  rule,  was  stopped  by  Court 
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Tbooin  and  Another,  Executors,  &c.  v.  Longford. 

JIN  this  case,  the  sheriff  had  applied  for  an  interpleader  The  Court  has 
rule,  by  summons,  before  a  Judge  at  Chambers,  according  i^iew^l^ln- 
to  the  provisions  of  the  1  &  2  Vict  c.  45,  s.  2,  and  on  the  ^^el^^eby 
4th  day  of  July  1842,  an  order  was  made  directing  the  « Judge  at 

•  1     /•        •  A  /\  1  1  Chamberi, 

tnal  of  an  issue.     Afterwards,  a  summons  was  taken  out  to  under  the  l  & 
rescind  that  orders  when  the  following  order  was  made  by  ^  2.*^  ^ 
Cokridffe,  J. : 

'*  Upon  hearing  the  attorneys  or  agents  for  the  plaintifis 
for  the  claimant,  and  for  the  sheriff  of  Somersetshire,  I  do 
order  that  so  much  of  the  interpleader  order,  herein  dated 
the  4th  day  of  July  1842,  as  directs  an  issue  to  be  tried,  be 
rescinded,  no  issue  having  been  delivered.  And  that  the 
said  sheriff  do  forthwith  pay  the  plaintiflb  the  {produce  of 
the  sale  under  the  said  order ;  and  that  the  claimants'  attor- 
ney do  pay  the  costs  of  the  application,  (to  be  taxed)  to 
the  plaintifils,  their  attorney  or  agent." 

Warren^  had  obtained  a  rule  to  set  aside  so  much  of  the 
above  order  as  directed  the  claimant's  attorney  to  pay  the 
costs  of  the  application,  against  which, 

Montague  Smith  shewed  cause.  The  Court  has  no 
jurisdiction  to  review  the  order  of  CoUridgey  J.  That  order 
was  made  under  the  provisions  of  the  second  section  of  the 
1  &  2  Vict.  c.  45,  which  enacts,  "  that  it  shall  be  lawful  for 
any  Judge  of  the  said  Courts  of  Queen's  Bench,  Common 
Pleas,  or  Exchequer,  with  respect  to  any  such  process 
issued  out  of  any  of  those  Courts  to  exercise  such  powers 
and  authorities  for  the  relief  and  protection  of  the  sheriff 
or  other  officer  as  may  by  virtue  of  the  said  last-mentioned 
act,  (1  &  2  Wm.  4,  c.  58,  s.  6)  be  exercised  by  the  said 
several  Courts  respectively,  and  to  make  such  order  therein 
as  shall  appear  to  be  just,  and  the  costs  of  such  proceeding 
shall  be  in  the  discretion  of  such  Judge."     A  Judge  acting 

H  H  2 
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1842. 


TSOGIN 

and  Another 

V. 
LONOrOEJD. 


under  that  statute  has  a  co-ordinate  power  with  the  Court 
Burgh  y.  Schqfield  {a\  is  expressly  in  point.  [Lord 
Abinger,  C.  B. — In  that  case,  the  Judge  made  no  order  as 
to  costs,  and  the  Court  declined  to  interfere ;  hut  this  is 
an  appeal  from  the  Judge's  decision.]  Where  a  Judge  acts 
as  the  Court,  there  can  be  no  jurisdiction  by  way  of  appeal. 
The  case  resembles  that  of  a  Judge  sitting  in  the  Bail 
Court  [Farkcy  B. — Must  not  the  statute  mean  that  the 
Judge  may  exercise  the  power,  subject  to  his  decision  be- 
ing reviewed  by  the  Court,  if  wrong,  in  the  same  way  as 
Judges'  orders  are  ?]  The  case  is  expressly  provided  for 
by  the  1  &  2  Wm.  4,  c.  58,  which  enacts,  "  that  every  order 
to  be  made  in  pursuance  of  that  act  by  a  single  Judge  not 
sitting  in  open  Court  shall  be  liable  to  be  rescinded  or 
altered  by  the  Court  in  like  manner  &s  other  orders  made 
by  a  single  Judge."  The  1  &  2  Vict  c  45,  contains  no 
provision  of  that  kind.  [Rolfe,  B. — It  gives  the  Judge  the 
same  power  only  as  he  had  under  the  former  act  in  cases  not 
within  the  sixth  section*  The  words  are,  '^  to  exercise  such 
powers  and  authorities  for  the  relief  and  protection  of  the 
sheriff  or  other  officer  as  may  by  virtue  of  the  said  last 
mentioned  act  be  exercised  by  the  said  several  Courts 
respectively."] 


Austin, 
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returned  that  they  found  money  of  the  defendant  in  the        1842. 

hands  of  the  Accountant-General  of  the  Court  of  Bank-    ^T"^"'"''^ 

ruptcy^  which  money  '^  they  had  seized  unto  the  hands  of 

our  Lady  the  Queen."    In  Hilary  Term  1842^  an  order 

was  made  upon  the  sherifis  to  pay  over  that  money  to  the 

crown  (a).      The  sherifis  thereupon  petitioned  the  Court 

of  Bankruptcy  that  the  money  should  be  paid  out  of  the 

hands  of  the  Accountant-General  in  Bankruptcy  to   the 

sherifis  for  the  use  of  the  crown.     The  Judge  of  the  Court 

of  Bankruptcy  made  an  order  accordingly.     The  assignees 

of  the  defendant  then  petitioned  the  Lord  Chancellor  for 

an  order  for  a  special  case  to  review  the  decision  of  the 

Judge  of  the  Bankruptcy  Court     The  matter  was  agaLn 

heard  before  the  Judge  of  the  Court  of  Bankruptcy,  when  he 

rescinded  his  former  order,  on  the  ground  that  the  sheriff 

had  no  locus  standi  in  the  Court  of  Bankruptcy. 

fF.  H.  Watson  obtained  a  rule  to  shew  cause  why  the 
above  order  should  not  be  discharged,  and  why  the  sherifis 
should  not  be  at  liberty  to  amend  their  return,  against 
which, 

Jervis  shewed  cause.  There  are  two  modes  by  which 
the  crown  obtains  possession  of  the  debts  or  chattels  of  the 
debtor.  The  one  is,  where  the  sheriff  returns  that  the 
debtor  is  possessed  of  certain  goods  which  the  sheriff  has 
seized  into  the  hands  of  the  crown,  or  the  sheriff  returns 
that  a  third  party  has  possession  of  the  goods,  so  as  to 
enable  the  crown  to  issue  a  scire  &cias.  In  this  case,  the 
sheriff  has  created  the  difficulty  by  hb  informal  return. 
He  found  by  his  inquisition  that  the  money  was  in  the 
hands  of  the  Accountant-General  of  Bankruptcy,  and  there- 
fore, should  not  have  returned  that  he  had  seized  the  money 
absolutely. 

(a)  See  the  case,  mUe,  voL  1,  p.  666,  N.  S. 
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1842.  Lord  Abinger,  C.  B. — I  think  the  rule  ought  to  be 

"j^jj,^       absolute  for  the  discharge  of  the  order. 


AutTIK. 


Rule  absolute. 


The  town 
council  of  a 
borouffh  re- 
solved •«  that 
one  hundred 

Slneas  be 
ed  astbe 
salary  of  the 
town-clerk  for 
his  attendance 
on  the  business 
of  the  council 
and  commit- 
tees, and  that 
he  be  paid  the 
usual  charges 
in  defending 
and  bringing 
actions*** 

On  motion 
to  review  the 
taxation  of  the 
tovrn-clerk*s 
bills:  Hdd, 
that  the  lias, 
tcr  procjMjdt'd 


Thomas  v.  The  Mayor,  Aldermen^  and  Burgesses  of  the 
BoBOUQH  of  Swansea. 

J.  HIS  was  an  action  for  work  and  labour  as  an  attorney 
and  solicitor.  On  the  1st  of  January,  1836,  the  plaintiff 
was  appointed  town-clerk  of  the  borough  of  Swansea,  and 
at  a  meeting  of  the  council  of  the  borough,  on  the  5th  of 
February,  1836,  it  was  resolved,  "that  the  sum  of  one 
hundred  guineas  be  fixed  as  the  salary  of  the  town-clerk, 
for  his  attendance  on  the  business  of  the  council  and  com- 
mittees in  Swansea,  and  that  he  be  paid  the  usual  charges 
and  expenses  in  defending  or  bringing  actions,  &c.*'  The 
plaintiff's  claim  consisted  of  twelve  bills  of  costs  for  business 
done  by  him  for  the  corporation.  These  bills  having  been 
referred  for  taxation. 

In  bill.  No.  1,  the  following  charges  in  respect  of  the  re- 
vision of  the  burgess  list  were  disallowed. 

Writing  letters  requesting  oveisccrs  to  bring  in  their  list 


mCHAELlCAS   TERlf,    5   VICT. 


471 


Drawing  notice  of  the  election. 

Copying  buigess  lists  into  two  books  for  poll  books, 

Attending  at  the  election. 

Drawing  notice  to  councillors  of  their  election,  and  getting 
same  printed. 

Writing  to  councillors  requesting  them  to  qualify. 

The  only  sums  allowed  under  this  head  were  the  pay- 
ments actually  made. 

Of  the  charges  in  respect  of  the  election  of  assessors  and 
auditors,  the  following  were  disallowed : — 
»  Notice  of  the  election. 

Copying  ward  lists  into  books  for  poll  books. 

Town-clerk  and  his  clerk  attending  the  election. 

Drawing  notice  of  persons  elected  to  publish  in  news- 
paper. 

Writing  to  inform  auditors  and  assessors  of  their  election. 

And  the  Master  allowed  only  payments  made. 

In  bill.  No.  3,  consisting  of  miscellaneous  items,  the  fol- 
lowing charges  were  disallowed  :-^ 

For  a  return  required  by  the  Secretary  of  State  of  the 
number  of  persons  qualified  to  vote  for  a  member  of  Par- 
liament, and  for  councillors. 

Drawing,  copying  and  engrossing  a  proposed  bye-law, 
and  putting  same  on  town-hall  door. 

Fifteen  notices  to  quit. 

This  latter  item  was  disallowed,  on  the  ground  that  it  was 
not  in  feet  given  by  the  town-clerk,  but  by  the  receiver  of 
the  corporation  whose  business  it  was. 

A  return  required  by  the  Secretary  of  State  of  the  over- 
seers whose  duty  it  was  to  prepare  lists  of  voters. 

The  Master  disallowed  all  charges  for  business  done  in 
respect  of  duties  which  the  plaintiff,  as  town-clerk,  was  re- 
quired to  perform  by  the  Municipal  Corporation  Act,  the 
Master  considering  that  such  charges  were  included  in  the 
salary  of  105L  per  annum. 


1842. 


Thomas 

V. 

The  Mayor, 

Sec 
of  Swansea. 


V.  WUUains  had  obtained  a  rule,  calling  on  the  defendants 
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1842.  to  shew  cause  ''why  the  Master  should  not  review  his 

^£^^^^^  taxation  of  the  plaintiff's  bills  of  costs  in  this  action,  and 

V-  state  the  amount  of  each  class  of  items  disallowed,  reserving 

he.     '  the  question  of  their  being  paid  for  by  the  salary  for  a  jury 

Swansea.  ^^  ^  special  case. 

CramptoH  and  Cowling  shewed  cause.  The  taxation 
proceeded  on  the  principle  laid  down  in  Jones  v.  T%s 
Mayor  of  Carmarthen  (a).  In  that  case  the  town-clerk  had 
no  fixed  salary,  yet  the  Court  held  that  he  was  not  entitled 
to  recover  for  fees  in  respect  of  duties  imposed  on  him, 
either  by  the  Reform  Act,  or  the  Municipal  Corporation 
Act  The  16th  section  of  the  5  &  6  Wm.  4,  c.  76,  (The 
Municipal  Corporation  Act,)  enacts,  ''  that  in  any  borough 
in  which  there  shall  be  no  town-clerk,  or  in  which  the 
town-clerk  shall  be  dead  or  incapable  of  acting,  all  matters 
by  that  act  required  to  be  done,  by  and  with  regard  to  the 
town-clerk;  shall  be  done  by  and  with  regard  to  the  person 
executing  duties  in  such  borough,  similar  to  those  of  the 
town-clerk,  and  if  there  be  no  such  person,  or  if  such 
person  shall  be  dead  or  incapable  of  acting,  then  with 
regard  to  such  fit  person  as  the  mayor  of  such  borough 
shall  appoint  in  that  behalf  The  Master  is  the  proper 
person  to  tax  the  bill,  and  the  plaintiff  should  have  pointed 
out  to  him  the  specific  items  objected  to.     All  the  charges 
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[Lord  AbingeTy  C.  B. — The  plaintiff  should  have  pointed 
out  the  particular  items  improperly  disallowed.]  In  the 
bill  3  and  9,  there  are  items  for  business  done  as  an  at- 
torney, which  the  Master  has  disallowed,  on  the  ground 
that  they  are  for  duties  belonging  to  the  office  of  town- 
clerk.  He  has  also  disallowed  attendance  and  advice  on 
the  business  of  the  corporation  not  required  of  him  by  virtue 
of  his  office. 


1842. 

^ V ' 

Thomas 

9. 

The  Mayor, 
of  Swansea. 


Lord  Abinger,  C.  B. — I  think  the  Master  is  right.  He 
may,  perhaps,  have  improperly  disallowed  some  particular 
items,  but  those  should  have  been  distinctly  brought  before 
us.  There  can  be  no  doubt  about  the  correctness  of  the 
principle  laid  down  in  Jones  v.  Hie  Mayor  of  Carmarthen, 
and  the  Master  has  acted  upon  it  The  salary  of  one 
hundred  guineas  was  given  as  a  remuneration  for  business 
to  be  done,  and  was  not  exclusively  confined  to  the  business 
of  a  town-clerk. 

Pabke,  6. — I  am  of  the  same  opinion.  Upon  reading 
the  affidavits,  it  is  perfectly  clear,  that  the  Master  has 
proceeded  on  the  true  principle.  The  case  depends,  first, 
on  the  construction  of  the  Municipal  Reform  Act,  about 
which  there  is  no  doubt ;  and,  secondly,  on  the  construction 
of  the  resolution,  the  meaning  of  which  is,  that  all  business, 
except  defending  and  bringing  actions,  is  to  be  paid  for  by 
an  annual  salaiy  of  one  hundred  guineas.  The  rule  ought 
to  be  dischaiged. 

GuBNET  and  Rolfe,  B.'s,  concurred. 


Rule  discharged. 
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Anol|{6Ction 
totheJorT 
BDmmonea  on 
a  writ  of  trial, 
thatth«7 
are  not  on  the 
jury  list  for  the 
county,  it 
waived  by  the 


r 


m 
tr]all>y 
thatjnrr, 
though  lie  was 
not,  at  the 
time,  aware  of 
the  oljection. 

QMtffv,  whe- 
ther a  defend- 
ant on  a  writ 
of  trial,  has  a 
right  of  chal- 
lenge. 


PrTME  V.  TiTCHBIABSH. 

X  HIS  was  an  action  of  debt,  and  was  tried  before  the 
under  sheriff  of  Cambridgeshire,  when  a  verdict  was  found 
for  the  plaintiff  on  one  of  two  issues. 

Ckasby  had  obtained  a  rule  nisi  to  set  aside  the  verdict, 
and  for  a  new  trial ;  it  appeared  from  the  affidavits,  that 
during  the  trial  the  defendant  came  into  Court,  and  finding 
that  one  of  the  jurymen  was  the  same  person  who  had 
served  him  with  process  in  the  action,  he  informed  his 
attorney  thereof,  but  no  objection  was  made  at  the  time. 
It  was  afterwards  discovered  that  the  jury  who  tried  the 
cause,  consisted  entirely  of  persons  resident  in  the  town  of 
Cambridge,  and  that  none  of  their  names  were  in  the  jury 
list  for  that  county.  The  defendant's  attorney  had  seen 
the  list  before  the  trial,  and  on  looking  it  over,  expressed 
himself  satisfied.     Farmer  v.  Mount/art  (a)  was  cited. 


Maeauley  shewed  cause.  The  3  &  4  Wm.  4,  c.  42,  s.  17, 
which  gives  power  to  the  Court  or  Judge  to  direct  issues 
to  be  tried  before  the  sheriff,  enacts,  that  "  for  that  purpose 
a  writ  shall  issue  directed  to  such  sheriff,  commanding  him 
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tsined  in  the  jurors'  book,  for  the  then  current  year,  &c.,  1842. 
"  provided  always,  that  if  there  shall  be  no  jurors'  book  in 
existence  for  the  current  year,  it  shall  be  lawful  to  return 
jurors  from  the  jurors*  book  for  the  year  preceding."  As- 
suming these  provisions  to  be  applicable  to  the  case  of 
jurors  summoned  upon  a  writ  of  trial,  the  affidavits  in 
support  of  this  motion,  do  not  shew  that  the  names  of  the 
jurors  are  not  in  the  book  for  the  current  year.  Besides, 
any  objection  to  the  jury  must  be  considered  as  waived,  by 
the  defendant's  attorney  having  looked  over  the  list,  and 
expressed  himself  satisfied.  Regina  v.  Hie  South  Holland 
Drainage  Committee-men  (a),  is  an  authority  in  point 

Chawbyy  in  support  of  the  rule.  It  does  not  appear  that 
the  defendant's  attorney  knew  that  the  jurors  were  not  on 
the  list  for  the  county,  and  unless  he  was  cognizant  of  that 
feet,  there  could  be  no  waiver.  [Parkcy  B, — ^The  objection 
might  be  good  if  taken  at  the  proper  time  and  place,  but 
the  defendant  has  acquiesced.]  Not  with  knowledge  of 
the  objection.  \Parke^  B. — That  is  immaterial,  he  consents 
to  a  trial  by  that  particular  jury.]  The  defendant  had  no 
right  of  challenge.  [Parke^  B. — That  is  a  reason  why  the 
defendant  should  have  made  inquiry  before  he  consented 
to  have  the  cause  tried  by  that  jury.] 

Lord  Abinger,  C.  B. — I  do  not  pronounce  any  definite 
opinion  as  to  whether  a  sherifi;  to  whom  a  writ  of  trial  is 
directed,  is  bound  to  summon  the  jury  fi^m  persons  who 
are  in  the  jury  book.  In  the  case  of  writs  of  inquiry,  the 
practice  used  to  be  to  take  the  jury  from  the  byestanders, 
and  as  those  persons  were  not  necessarily  freeholders,  no 
challenge  was  allowed.  My  judgment  proceeds  on  the 
ground  that  the  defendant  is  precluded  fix>m  saying  that 
the  cause  was  not  tried  by  a  proper  jury,  when  he  has 
acquiesced  in  a  trial  by  the  jury  summoned.     He  should 

(a)  8  Adol.  &  E.  429.  S.  C.  1  P.  &  D.  79. 
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have  made  some  previous  inquiry,  and  have  taken  the  ob- 
jection at  the  proper  time. 

Parks,  B. — ^I  am  of  the  same  opinion.  It  is  not  ne« 
cessary  to  determine  whether  the  sheriff  was  bound  to  take 
a  jury  from  the  list  of  persons  in  the  jury  book,  or  whether, 
upon  a  writ  of  trial,  a  defendant  has  a  right  of  challenge, 
the  latter  question  especially  might  require  consideration. 
It  is  enough  to  say,  that  the  defendant  ought  to  make 
inquiry,  and  take  the  objection  at  the  earliest  possible 
period.  It  would  be  unjust  to  allow  a  defendant  to  lay  by 
and  take  the  chance  of  a  verdict,  and  afterwards  to  come 
and  set  it  aside  upon  an  objection  respecting  which  he  had 
the  means  of  knowledge.  Besides,  there  is  this  circumstance, 
that  he  has  actually  approved  of  the  jury,  and  consented 
to  their  trying  the  cause. 


Gurnet  and  Rolfe,  B.'s,  concurred. 


Rule  discharged. 


Lloyd,  Administrator  of  Edward  Lloyd  v.  Mobtyn. 
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^ ^ 


Lloyd 

V, 
MOSTYN. 


6th  of  December  1808,  bequeathed  to  the  three  children        1842 

of  S.  Mo6tyn,  the  fitther  of  the  defendant,  the  sum  of  200/. 

to  be  equally  divided  between  them  when  they  should  attain 

the  age  of  twenty-one  years,  and  had  appointed  the  said 

Edward  Lloyd  executor.     That  in  1815,  before  any  of  the 

children  attained  that  age,  the  executor,  K  Lloyd,  paid 

the  money  to  their  fitther,  S.  Mostyn,  who,  together  with 

the  defendant,  his  son,  gave  the  present  bond  to  indemnify 

K  Lloyd,  his  executors  or  administrators  for  the  amount,  and 

all  costs  respecting  it     The  declaration  then  averred,  that 

after  the  children  attained  the  age  of  twenty-one  years,  the 

plaintiff,  on  the  18th  of  June  1841,  was,  by  reason  of  the  said 

executor  of  K  Lloyd,  having  paid  over  the  said  sum  of 

money  to  the  said  S.  Mostyn,  forced  and  obliged  to  pay 

P.  Mos^,  one  of  the  said  three  children,  his  share  in  the 

said  sum  of  200/.,  and  the  interest  thereof,  and  the  costs 

of  a  certain  suit  in  Chancery  therefore  instituted  by  the 

said  P.  Mostyn  against  the  plaintiff,  as  such  administrator, 

for  the  recovery  of  his  share  of  the  said  legacy,  and  the 

interest  thereon;  and  was  also  forced  and  obliged  to  lay 

out  and  expend  a  further  sum  of  40/L,  in  and  about  the 

plaintiff's  defence  to  the  suit,  and  about  procuring  the  same 

to  be  discontinued,  and  assigned  as  a  breach,  that  neither 

the  defendant  nor  the  said  S.  Mostyn  had  indemnified  the 

plaintiff.    Pleas,  non  est  &ctum,  and  payment 

At  the  trial,  before  Gumey,  B.,  at  the  last  Flint  Sum- 
mer Assizes,  it  appeared  that  the  bond  in  question  was  in 
Court  in  the  possession  of  one  Williams,  who  had  suc- 
ceeded to  the  business  of  his  fiither-in-law,  Jones,  who  was 
deceased,  and  who  in  his  lifetime  acted  as  the  attorney  for 
the  obligors,  and  amongst  whose  papers  the  bond  was  found 
after  his  decease.  Williams,  who  now  acted  for  the  exe- 
cutrix of  Jones,  objected  to  produce  the  bond,  on  the 
ground  that  he  stood  in  the  same  situation  as  Jones,  who 
held  the  bond  in  the  capacity  of  attorney  for  the  defendant 
The  learned  Judge  allowed  the  objection,  and  the  plaintiff 
then  proposed  to  give  secondary  evidence  of  its  contents,  and 
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tendered  a  copy  of  the  bond.  To  render  this  evidence 
admissible,"^  the  plaintiff  proved  a  notice  to  produce  the 
original  bond  served  on  the  defendant's  attorney  the  day  after 
the  commission  day,  but  on  the  day  before  the  trial  actually 
took  place.  It  also  appeared  that  WilUams,  in  the  progiess 
of  the  suit,  had  sent  the  bond  to  the  defendant's  attorney, 
and  that  a  copy  was  furnished  to  the  opposite  party  under  a 
Judge's  order.  It  was  objected  that  the  copy  was  inad- 
missible, first,  because  the  notice  to  produe  the  original  was 
served  too  late ;  secondly,  that  as  Williams  was  not  bound 
to  produce  the  bond  on  the  ground  of  his  client's  privilege, 
a  copy  furnished  by  him  could  not  be  received.  The 
learned  Judge  admitted  the  evidence.  It  also  appeared, 
that  the  first  application  made  to  the  plaintiff  by  the  legatee 
for  the  payment  of  his  legacy,  was  in  December  1839,  and 
a  correspondence  was  carried  on  between  them  until  the 
month  of  March  following,  when  proceedings  were  com- 
menced in  the  Court  of  Chancery,  which  were  ultimately 
put  an  end  to  by  the  plaintiff  paying  the  legacy,  with 
interest  and  costs.  On  the  part  of  the  defendant,  it  was 
objected,  that  the  plaintiff  ought  not  to  recover  the  amount 
of  the  costs  incurred  by  the  correspondence,  or  the  pro- 
ceedings in  equity,  as  they  were  incurred  by  the  plaintiff 
wrongfully  resisting  the  payment  of  the  legacy.     A  verdict 
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iie  defendant,  and  the  defendant  refusing  to  |HX)duce  it,  1842. 
though  he  admitted  having  received  notice,  the  counsel  Lloyd 
for  the  plaintiff  offered  in  evidence  a  copy  of  the  deed  ^' 

which  had  been  obtained  from  one  who  had  many  years 
ago  acted  as  attorney  for  the  person  under  whom  the  de- 
fendant claimed,  and  who  had  been  intrusted  by  him  with 
the  original  deed  in  his  professional  character.  The  counsel 
on  the  part  of  the  defendant  objected  that  this  evidence 
oi^ht  not  to  be  received,  as  the  original  deed  had  been 
deposited  confidentially  with  the  attorney,  and  Bayley,  J., 
refused  to  admit  it.  He  said  '*  the  attorney  could  not  give 
parol  evidence  of  the  contents  of  the  deed  which  had  been 
intrusted  to  him,  so  neither  could  he  furnish  a  copy.  He 
ought  not  to  have  communicated  to  others  what  was  de- 
posited with  him  in  confidence,  whether  it  was  a  written 
or  a  verbal  comnranication.  It  is  the  privilege  of  his  client 
from  first  to  last."  [^Parke,  6. — I  have  some  doubt  as  to  the 
correctness  of  that  ruling.  If  the  attorney  communicates 
the  contents  of  the  document,  or  suffers  a  copy  of  it  to  be 
taken,  surely  secondary  evidence  so  obtained  would  be 
admissible.  Suppose  the  instrument  was  stolen,  and  a  copy 
obtained  in  that  way,  A  statement  by  an  attorney  of  the 
contents  of  a  document  may,  at  least,  be  received  as  an 
admission  by  him.]  Secondly,  the  notice  was  insufficient 
Where  the  deed  is  one  which  the  party  may  either  feirly 
be  presumed  to  have  in  his  actual  possession,  or  can  im- 
mediately come  at,  notice  given  the  night  before  the  trial 
will  do ;  but  in  other  cases,  the  notice  must  be  given  within 
a  reasonable  time,  Gtarge  v.  Thompson  (a).  [Parhey  B. — 
That  does  not  apply  to  a  case  like  this,  in  which  the  bond 
was  actually  lying  on  the  table  of  the  Court  Suppose,  for 
instance,  a  person  on  whom  such  a  notice  has  been  served 
has  not  got  the  document  in  his  possession,  but  it  is  put 
into  his  hands  on  his  way  to  the  Court,  would  he  not  be 
bound  to  produce  it?]     There  are  cases,  fix)m  which  it 

(a)  Ante,  vol.  4,  p.  656,  O.  S. 
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1842. 


would  appear,  that  if  a  notice  to  produce  a  document  be 
not  good  when  senred,  it  cannot  be  rendered  so  by  matter 
ex  post  facto.  In  Cook  v.  Htarriy  (a)  it  was  held  that  an 
attorney  for  the  opposite  party  could  not  be  asked  whether 
he  had  with  him  a  rule  of  Court  relating  to  the  cause,  with 
a  view  to  give  secondary  evidence  of  it,  no  notice  to  pro- 
duce or  subpoena  duces  tecum  having  been  served.  In 
Bate  V.  Kinsey  {b\  an  attorney,  who  had  received  no  notice, 
refiised  to  produce  a  document,  on  the  ground  of  his  client's 
privilege,  and  parol  evidence  of  its  contents  was  held  to  be 
inadmissible:  In  that  case,  Gnmey,  B.,  says,  **  the  fisust  of 
the  instrument  being  in  Court  makes  no  difference  with 
regard  to  the  necessity  of  a  notice  to  produce."  In  Doe  v. 
Cfray^  (c)  it  was  held  that  service  of  notice  on  the  wife  of 
the  defendant's  attorney,  at  his  lodgings,  to  produce  a  lease 
on  the  evening  before  the  trial  was  insufficient. 


Lord  Abinger,  C.  B. — I  think,  that  under  the  circum- 
stances of  this  case,  the  notice  was  given  within  a  reason- 
able time.  It  appears  that  the  defendant*s  attorney  had 
at  one  time  been  in  possession  of  the  original  bond,  and 
must  have  known  that  Williams  would  be  subpoenaed  to 
produce  it,  and  consequently,  had  ample  time  to  consider 
whether  or  no  it  would  be  for  his  client's  interest  to  pro- 
duce it.     This  is^  in  short,  a  case  where  the  party  on  whom 


MosTYir. 
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Pabre,  B. — ^I  am  of  the  same  opinion.  The  first  ques-  1842. 
tion  is,  whether  this  notice  to  produce  was  sufRcient  I  lloyd 
concur  in  the  principle  laid  down  in  the  cases,  which  is, 
that  reasonable  time  to  produce  a  document  must  be  given 
to  the  party  called  upon,  and  that  the  Judge  is  the  proper 
person  to  decide  whether  a  reasonable  time  has  been  allowed. 
In  the  present  case,  I  think  there  was  ample  evidence  to 
justify  him  in  deciding  that  this  notice  was  sufficient  The 
notice  was  given  on  the  Thursday,  the  case  is  tried  on  the 
Friday,  and  fix)m  what  had  taken  place  in  London,  the 
defendant's  attorney  knew  that  the  bond  was  in  the  pos- 
session of  Williams,  and  that  Williams  would  be  subpoenaed 
to  produce  it  at  the  trial,  which  amounts  to  this,  that  he 
knew  the  bond  was  in  the  possession  of  his  client,  for 
Williams  had  undertaken  to  produce  it  for  him,  so  that  the 
notice  was  sufficient,  even  on  the  principle  that  its  suffi* 
ciency  must  be  determined  at  the  time  of  the  service.  I 
am  not  at  all  prepared  to  say,  that  if  the  attorney  did  not 
know  of  these  &cts  at  the  time  he  received  the  notice,  and 
if  the  bond  had  not  been  in  Courts  but  had  accidentally 
come  into  the  possession  of  the  attorney  after  he  received 
the  notice,  he  would  not  be  bound  to  produce  it.  But  it 
is  not  necessary  for  us  to  decide  that  point  at  present  In 
the  cases  which  have  been  cited  to  support  a  contrary 
doctrine,  there  had  either  been  no  notice  at  all  given  be- 
fore the  trial,  as  in  the  case  of  Cook  v.  Heam,  where  the 
notice  was  served  while  the  trial  was  actually  going  on,  and 
which,  in  fact,  was  no  notice  at  all ;  or  as  in  the  case  of 
Doe  V.  Graj/y  where  it  was  served  on  the  wife  of  the  party, 
and  not  on  his  attorney,  and  there  was  no  proof  that  the 
latter  had  ever  received  it  Those  cases,  therefore,  are 
distinguishable  from  the  present,  inasmuch  as  here  there 
was  a  notice  to  produce  served ;  and  the  only  question  is^ 
whether  it  was  served  a  reasonable  time  before  the  trial  ? 
As  to  the  question  relative  to  the  defendant's  liability  for 
the  costs  incurred  by  the  plaintiff  in  defending  the  suit  in 
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Chancery,  the  case  of  Duffield  v.  Scott  {a\  is  an  authority 
to  shew,  that  where  a  party  gives  a  bond  to  indemnify  against 
all  liability  in  respect  of  a  certain  event,  he  is  bound  to  see 
that  the  costs  resulting  from  that  event  are  paid.  So  that 
the  defendant  in  this  case,  ought  either  to  have  paid  the 
legacy,  or  when  a  suit  was  brought  upon  it,  to  have  de- 
fended it  himself  That  being  so,  he  is  bound  to  make 
good  the  reasonable  costs  resulting  to  the  party  entitled  to 
his  indemnity,  and  there  is  no  proof  to  satisfy  us  that  more 
than  those  reasonable  costs  has  been  demanded  from  him 
on  the  present  occasion. 


GuRNEY  and  Rolfe,  B/s,  concurred. 


(a)  3  T.  R.  374. 


Rule  refiise<L 


Heath  v.  Unwin. 

t^e^fr^^^*^  ^^  ^^  ®°  action  for  the  infringement  of  a  patent  for 
mem  of  a  certain  improvements  in  the  manufacture  of  iron  and  steel. 
fei^ADtpleMl.  The  defendant  pleaded,  first,  not  guilty ;  secondly,  that 
ni^JftSie      ^®  plaintiff  was  not  the  first  or  true  inventor  of  the  im- 


Unwin. 
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yention;  but  on  the  contrary  thereof,  had  been  wholly  and        1842. 
in  part,  publicly  and  generally  practised  and  used,  and    ^^"^^^^^^ 
vended  within  that  part  of  the  United  Kingdom  of  Great  »• 

Britain  and  Ireland,  called  England,  before  the  date  and 
grant  of  the  letters  patent ;  fifthly,  that  the  defendant  com- 
mitted the  supposed  grievances,  by  the  leave  and  license  of 
plaintiff. 

The  notice  of  objections  delivered  with  the  pleas,  in  pur* 
suance  of  the  5  &  6  Wm.  4,  c.  83,  s.  5,  was  as  follows : — 
The  defendant  in  this  action,  besides  denying  that  he  has 
infnnged  the  letters  patent  in  the  declaration  mentioned, 
means,  at  the  trial  of  this  action,  to  rely  also  upon  the  fol<*- 
lowing  objections :  that  is  to  say,  first,  that  the  patentee 
was  not  the  inventor  of  the  improvements  for  which  the 
patent  is  said  to  be  in  force;  secondly,  that  the  spe- 
cification and  disclaimer  do  not  sufficiently  describe  the 
nature  of  the  invention,  and  the  manner  in  which  it  is  to 
be  performed ;  thirdly,  that  the  invention  does  not  produce 
the  effect  stated  in  the  specification,  nor  is  such  effect  pro* 
duced  by  the  plaintiff  in  the  manner  therein  stated; 
fourthly,  that  the  invention  was  not  new,  and  was  either 
wholly  or  in  part  used  and  made  public,  before  obtaining 
the  letters  patent ;  fiflhly,  that  it  does  not  essentially  differ 
from  other  similar  inventions  which  were  in  public  use,  at 
or  before  the  granting  of  the  said  letters  patent ;  sixthly, 
that  the  defendant  had  the  plaintifTs  leave  and  license  to 
make  use  of  the  improvements  for  which  the  letters  patent 
were  granted. 

Offk  had  obtained  a  rule  for  the  delivery  of  further  and 
better  particulars  of  the  objections  intended  to  be  relied  on, 
against  which 

Martin  shewed  cause.  The  5th  section  of  the  5  &  6 
Wm.  4,  c.  83,  enacts,  "that  in  any  action  brought  agamst 
any  person  for  infringing  any  letters  patent,  the  defendant, 
on  pleading  thereto,  shall  give  to  the  plaintiff,  and  in  any 

I  I  2 


484  CASES  ON   POINTS  OF   PRACTICB,   EXCH. 

1842.       scire  fiu;ias  to  repeal  such  letters  patent,  the  pUuntiff  shall 
Skath       ^®  ^^  ^  declaration,  a  notice  of  any  objections  on 

„  '•  which  he  means  to  rely  at  the  trial  of  such  action,  and  no 

Unwin. 

objection  shall  be  allowed  to  be  made  in  behalf  of  such  de- 
fendant or  plaintiff  respectively,  at  such  trial,  unless  he 
shall  prove  the  objections  stated  in  such  notice."  The 
object  of  that  enactment  was  to  communicate  to  the  plain- 
tiff the  objections  on  which  the  defendant,  bon&  fide 
intended  to  rely,  in  order  that  the  plaintiff  might  proceed 
to  trial,  folly  prepared  to  meet  them.  That  object  is  , 
amply  attained  by  the  present  notice.  It  is  no  objection 
to  these  particulars  that  they  are  substantially  the  same  as 
the  pleas  themselves.  In  Neilson  v.  Harford  {a),  Parker  B., 
in  delivering  the  judgment  of  the  Court,  says,  '^  The 
statute  did  not  mean  to  say,  nor  did  the  Court  of  Common 
Pleas,  in  the  cases  which  have  been  cited,  mean  to  decide, 
that  it  would  not  be  sufficient,  in  some  cases,  to  give  notice 
in  the  terms  of  the  plea  itself.  The  objection  may  be  so 
completely  and  so  fully  expanded  on  the  record,  that  a 
mere  transcript  of  the  plea  itself  may  be  sufficient;  in  other 
cases,  the  plea  may  be  so  general  in  its  language,  as  to  be 
insufficient,  as  a  notice  if  transcribed  from  the  plea  merely. 
Each  case  must  depend  on  its  own  peculiar  circumstances." 


Oghj  in  support  of  the    rule.     The  case  of  Bnhm^  v. 
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of  the  inyention  which  were  not  new,  and  by  whom  they        1842. 
had  been  used     He  also  referred  to  Webster  on  Patents,  59.        heath 


Lord  Abinoeb,  C.  B. — ^The  fourth  particular  certainly 
fiills  within  the  case  of  Fisher  v.  Hewitty  but  I  see  no  ob- 
jection to  the  rest  With  respect  to  the  second,  it  is  surely 
enough  to  say  that  the  specification  does  not  properly  set 
forth  the  invention. 

Pab&e,  Gurnet,  and  Rolfe,  B.'s,  concurring,  the  rule 
was  made  absolute  as  regards  the  fourth  objection,  and  dis- 
charged as  to  the  others,  the  costs  to  be  costs  in  the  cause, 
and  the  plaintiff  to  furnish  the  defendant,  at  his  expense, 
with  a  copy  of  the  patent  and  specification. 


Unwin. 


Steward,  Public  Officer,  v.  Greaves  and  Others. 

Assumpsit  for  ihoney  lent,  money  paid,  and  money  Toanactkm 
had  and  received,  &c.  t.1^^ 

The  defendants  pleaded,  secondly,  that  the  causes  of  pleaded  that 

,       the  cause  of 
action  accrued  against  a  certain  banking  co-partnership,  action  accrued 

called,  « The  Southern  Dbtrict  Bankmg  Company,''  es-  ij^^^" 

tablished  under  the  7  Geo.  4,  c.  46,  and  not  otherwise,  of  ?f.'!^'  ®^ 

which  said  co-partnership  the  defendants,  at  the  time  of  the  the  7  Geo.  4, 

causes  of  action,  were  members ;  that  the  said  causes  of  defendants 

action  accrued  against  the  defendants  as  such  members,  JJ^a^are^sued  m 

such,  that  B. 
and  D.  had  been  duly  appointed  and  reffisterad  as  public  officers  of  the  co-partnership,  to  sue 
and  be  sued  on  behalf  of  tne  same,  and  uiat  the  said  persons  so  appointed  and  re^istereo  as  such 
public  officers  at  the  commencement  of  the  suit,  were  resident  within  the  jurisdiction  of  the 
Court :  Hdd,  on  special  demurrer,  first,  that  the  plea  was  good,  and  that  the  individual  members 
of  the  company  were  not  liable  to  be  sued,  but  that  the  remedy  was  against  the  company,  by 
then*  public  officer. 

Secondly,  that  the  plea  was  matter  m  bar,  and  not  in  abatement. 

ThirdlT,  that  the  plea  did  not  amount  to  an  argumentative  denial  of  the  contract. 

Fomthly,  that  it  was  no  ground  of  objection  uiat  the  plea  did  not  **  allege  that  B.  and  D., 
were  public  officers,  whibt  the  company  carried  on  business  under  the  7  Geo.  4,  c.  46.** 

Fifthly,  that  it  was  no  ground  of  objection  that  the  plea  did  not  state  that  the  cause  of  action 
arose  against  the  defendants  in  their  character  of  bankers. 

Sixthly,  that  it  sufficiently  appeared,  that  B.  and  D.  were  actually  public  officers,  and  not 
merely  nominated  as  such. 
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1842.        and  not  otherwise ;  and  that  the  defendants  are  sued  in 

TIjy^~^     this  action  as  such  members,  and  not  otherwise,  in  respect 

Public  Officer,  of  the  said  causes  of  action,  that  one  S.  Bovill,  and  one  W. 

&C. 

9.  Dunn,  had  been  duly  appointed  and  registered,  pursuant 

vodOOm,  ^  ^^  ^^  statute,  as  public  officers  of  the  said  co-part- 
nership, to  sue  and  be  sued  for  and  on  behalf  of  the  same, 
according  to  the  statute ;  and  the  said  persons  so  being, 
and  being  duly  nominated  and  appointed  and  registered 
as  such  public  officers,  at  the  time  of  the  commencement 
of  this  suit,  were  living  and  resident  in  England,  and  within 
the  jurisdiction  of  this  Court 

Thirdly,  that  the  causes  of  action  accrued  against  the 
^aid  co-partnership,  called,  ^*  The  Southern  District  Bank- 
ing Company,**  of  which,  at  the  time  of  the  accruing  of 
the  causes  of  action,  the  defendants  were  jointly  members 
with  one  J.  W.  Gilbart  and  J.  A.  Batho,  and  who,  at  the 
said  time,  were  resident  in  England,  and  that  the  said 
causes  of  action  accrued  against  the  defendants  jointly 
with  the  said  J.  W.  Gilbart  and  the  said  J.  A.  Batho,  and 
not  against  the  said  defendants  alone :  that  the  said  J.  W. 
Grilbart  and  J.  A.  Batho,  before  and  at,  &c.,  were,  and 
fix>m  thence  hitherto  have  been,  and  still  are  members 
and  co-partners  of  and  in  the  co-partnership  in  the  decla- 
ration mentioned,  called,  "  The  East  of  England  Bank," 
and  that  the  plaipiiff  sues  aa  such  public  officer  of  such 
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and  that  it  does  not  traverse  or  confess  and  avoid  the        1842. 
causes  of  action ;  fourthly,  that  it  does  not  appear  by  the      Q^^^!lf^ 
said  plea  that  Bovill  and  Dunn  ever  were  public  officers  Public  Officer, 
of  the  said  co-partnership,  whilst  the  co-partnership  were  «. 

carrying  on  business  under  the  sidd  act;  fifthly,  that  it  and  Others, 
does  not  appear  by  the  said  plea  that  the  cause  of  action 
accrued  against  the  co-partnership  of  persons,  in  respect  of 
any  matters  connected  with  a  trading,  under  the  provisions 
of  the  said  act ;  and  that  it  is  consistent  with  the  allega- 
tions in  the  plea,  that  although  the  causes  of  action  accrued 
against  the  said  co-partnership  of  persons,  yet  that  the 
causes  of  action  against  such  persons  accrued  in  respect  of 
matters  wholly  unconnected  with  the  business  of  banking, 
or  any  trading  or  business  contemplated  by  the  said 
act;  sixthly,  that  the  plea  does  not  expressly  aver  that 
Bovill  and  Dunn  were,  at  the  time  of  the  commencement 
of  the  suit,  public  officers  of  the  co-partnership ;  but  it  is 
consistent  with  it,  that  they  might  have  been  public  officers 
of  the  co-partnership,  but  had  ceased  to  be  such. 

Special  demurrer  to  the  third  plea,  assigning  for  cause, 
that  although  Gilbert  and  Batbo  were  members  of  the 
co-partnership  mentioned  in  the  plea,  yet  that  plea  did 
not  shew  any  grounds  for  absolving  the  defendants  from 
liability. 

Butty  in  support  of  the  demurrer.  The  7  Gea  4,  c  46, 
has  not  taken  away  the  common  law  right  of  suing  the 
members  of  the  copartnership,  but  merely  gives  an  addi- 
tional remedy.  The  words  of  that  act  are  affirmative,  and 
do  not,  therefore,  abrogate  the  common  law.  Dwarris  on 
Statutesy  637.  Own.  Dig.  tit  ''Parliament.''  1  Black. 
Cam.  89.  In  2  Inst.  200,  it  is  laid  down,  that,  ''  it  is  a 
maxim  of  the  common  law,  that  a  statute  made  in  the 
affirmative,  without  any  negative  expressed  or  implied, 
doth  not  take  away  the  common  law."  This  is  an  en- 
abling, not  a  disabling  statute.  Statutes  ought  not  to  be 
construed  as  taking  away  the  common  law  right,  unless 
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1842.        their  language  is  extremely  clear.     Where  a  statute  em- 
StewariT     powered  justices  to  stop  up  a  footway,  and  required  that 

Public  Officer,  a  form  set  out  in   the  schedule  should  be  used  on  aU 
&c. 
V.  occasions,  the  Court  held  the  words  of  the  act  peremptory, 

voAo£m.  ^^^  there,  the  act  did  not  use  the  words  shall  and  may. 
Damson  v.  GiU{a).  In  Blewitt  v.  Gordon  (b),  which  was 
an  action  against  a  member  of  a  joint  stock  company, 
authorized  to  sue  and  be  sued  in  the  name  of  the  secretary 
or  one  of  the  direct(HB,  as  the  nominal  plaintiff  or  defend- 
ant, Coleridge^  J.,  was  of  opinion,  that  it  was  not  impera- 
tive on  the  plaintiff  to  sue  the  nominal  defendant.  In 
Manners  v.  Rowley  (c),  the  Vice  Chancellor  decided  that 
a  joint  stock  banking  company,  under  the  7  Geo.  4,  c  46, 
might  sue  by  their  public  officer,  members  of  the  company 
jointly  with  strangers.  Suppose  the  company  had  not 
appointed  any  public  officer,  or  if  the  public  officer  should 
happen  to  be  out  of  the  jurisdiction,  there  would  be  no 
means  of  recovering  the  debt  Secondly,  the  plea  only 
shews  matter  in  abatement  The  object  of  it  is  to  give  a 
better  writ ;  for  it  does  not  allege  that  the  defendants  did 
not  contract,  but  only  that  the  action  ought  to  be  brought 
against  them  through  their  public  officer.  Thirdly,  the 
plea  amounts  to  the  general  issue.  Assuming  the  common 
law  remedy  to  have  been  abrogated,  the  plea  is  an  ar- 
gunieiitativc^  denial  of  the  c^xistence  of  the  causes  of  action 
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States  tbat  tbe  persons  named  were  registered  as  public  1842. 

officers,  but  it  does  not  allege  that  tbey  were  so  in  feet  at  ^^^^^^^^ 

the   time   of  action    brought;    they   might   have   ceased  Public  Officer, 

to  be  pubUc  officers.      The  third  plea  is  clearly  bad,  as  v. 

one  banking  co-partnership  may  sue  another,  although  wd  (xhm 
composed  of  individuals  who  are   members  of  both  co- 
partnerships. 

Offle,  contr^  admitted,  that  he  could  not  support  the 
third  plea.  The  second  plea  is  good  under  the  ninth 
section  of  the  7  Geo.  4,  c  46,  actions  must  be  brought 
against  the  public  officer  of  the  co-partnership,  and  not 
against  the  individual  members.  The  words  in  that  section 
that  **  all  actions  shall  and  lawfully  may  be  brought  against 
the  public  officer,**  have  a  compulsory  meaning.  The 
plaintiff,  in  suing  by  their  public  officer,  are  availing 
themselves  of  a  provision  in  the  statute,  and  the  question 
is,  whether  they  can  pursue  the  statutory  remedy  in  part, 
and  partly  proceed  at  common  law  ?  Such  construction 
ought  to  be  put  upon  a  statute  as  may  best  answer  the 
intention  which  the  makers  had  in  view.  Bae.  Abr.  tit 
«  Statute,''  (I)  6.  The  8  &  9  Wm.  3,  c  11,  which  enacts, 
'^  that  plaintifis  may  assign  or  suggest  breaches  on  bonds,** 
has  been  construed  as  compulsory.  Hardy  v.  Bern  (a). 
Roles  V.  RoseweUip),  Gainsfard  v.  Griffith  (e).  The  de- 
cisions in  Gates  v.  Knight{d\  Crisp  "v.  Btmbury{e\  The  Dun- 
dalk  Western  Railway  Company  v.  Tapster  (/),  will  assist 
the  Court  in  putting  a  construction  on  this  statute.  The 
title  of  the  statute  shews  that  the  first  object  of  the  Legis- 
lature was,  the  better  regulation  of  banking  co-partnerships. 
The  4th  section  provides,  that  such  co-partnerships  shall, 
before  issuing  bills  or  borrowing  money,  &c.,  deliver  at  the 
Stamp  Office  an  account,  setting  forth  the  names  and  places 
of  abode  of  its  members;  and  the  18th  section  imposes  on 

(a)  5  T.  R.  636.  (rf)  3  T.  R,  442. 

(6)  5  T.  R.  538.  Ce)  8  Bin^.  394. 

(c)  I  Wms.  Saund.  51.  (/;  I  G.  &  Dav.  657. 
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1842.       the  co-partnership  a  penalty  for  omitting  to  do  so;  but, 
^^^Jj^^^    according  to   the  argument  on  the  other  side,  each  in- 
Poblie  OiBcer,  dividual   member  would  be   liable   to  be  sued   for   that 
V.  penalty.     The  10th  section  enacts,  that  no  person  having 

^nioS^  a  demand  against  the  co-partnership  shall  bring  more  than 
one  action  in  respect  of  such  demand ;  *^  and  the  pro- 
ceedings in  any  action  or  suit  by  or  against  any  one  of 
the  public  officers  nominated  as  aforesaid  for  the  time 
being,  of  any  such  copartnership,  may  be  pleaded  in  bar 
of  any  other  action  or  suit  for  the  same  demand,  by  or 
against  any  other  of  the  public  officers  of  such  co-part- 
nership." By  the  12th  section,  judgments  against  the 
public  officer  are  to  operate  against  the  property  of  the 
co-partnership.  That  section  shews,  that  the  partnership 
property  was,  in  the  first  instance,  to  be  liable,  which 
could  not  be  the  case,  unless  it  is  compulsory  to  sue  the 
public  officer.  [^Aldersauy  B. — The  14th  section  provides, 
**  that  every  public  officer  in  whose  name  any  suit  or  action 
shall  have  been  commenced,  prosecuted  and  defended, 
and  every  person  or  persons,  against  whom  execution  upon 
any  judgment  obtained  or  entered  up  as  aforesaid,  in  any 
such  action,  shall  be  issued  as  aforesaid,  shall  always  be 
reimbursed  and  fully  indemnified  for  all  loss,  damages, 
costs,  and  charges  without  deduction,  which  any  such 
officer  or  person    may  have  incurred  by  reason  of  such 
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WUsoH  V.  Craven  {a\  and  Ex  parte  fFood{b),  are  aLso  in        1842. 
point     As  to  the  other  objection,  this  is  not  a  plea  in     ^^^^^f^^ 
abatement;  the  substance  of  it  is,  that  inasmnch  as  the  Public  Officer, 

&c. 

plaintiff  has  not  proceeded  according  to  the  statute,  the  ». 

defendant  is  not  liable  at  all.     In  The  Dundalk  Western    J^iol^ 
RaUway  Company  y.  Tapster^  a  similar  plea  was  held  to 
contain  matter  in  bar. 

BuU  replied. 

Montague  Smith  was  heard  in  support  of  similar  pleas  of 
one  of  the  defendants,  who  had  pleaded  separately. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  deliyered  by 
Pabke,  B. — This  was  an  action  brought  by  the  plaintiff 
as  the  public  roistered  officer  of  a  co-partnership  united 
for  the  purpose  of  carrying  on  the  trade  and  business  of 
bankers  in  England  under  the  7  Geo.  4,  c.  46,  against 
Thomas  Greaves  and  several  others.  (His  Lordship  then 
stated  the  pleadings.)  Six  objections  were  made  on  the 
argument  of  the  demurrer  to  the  second  plea,  one  of  sub- 
stance, and  the  others  of  a  formal  nature.  The  principal 
objection  was,  that  in  the  case  of  a  company  established 
and  carrying  on  business  under  the  provisions  of  the 
statute  7  Gea  4,  c  46,  the  individual  members  of  it  are 
liable  to  be  sued  on  the  contracts  of  the  company  as  they 
would  have  been  but  for  that  statute,  which,  it  is  argued, 
gave  an  additional  or  cumulative,  not  an  exclusive  remedy 
against  the  company  by  an  action  against  its  public  officer. 
This  question,  on  account  of  its  importance,  the  Court 
took  time  to  consider.  We  have  considered  it,  and  are 
all  of  opinion  that  the  creditors  of  a  company  so  estab- 
lished, and  having  a  public  officer,  have  no  remedy  against 

(a)  8  M.  &  W.  584.  V     {6)  1  Mont.  Dea.  ic  De  Gex.  92. 
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1842.        the  individual  members  at  common  law,  and  we  are  of  that 
i^^^j^    opinion,  on  the  words  of  the  9th  section  giving  the  remedy 
PoMfep®*""*  against  the  public  officer,  and  upon  the  whole  purview  of 
p.  the  statute.     The  words  of  the  section  are,   *'that  all 

vuAoSam.  actions  against  the  co-partnership  shall  and  lawfully  may 
be  commenced,  instituted  and  prosecuted  against  one  or 
more  of  the  public  officers  enumerated  as  before  men- 
tioned," the  nominal  defendants.  These  words,  according 
to  their  ordinary  import,  are  obligatory,  and  ought  to  have 
that  construction,  unless  such  construction  would  lead  to 
some  absurd  and  inconvenient  consequence,  or  would  be 
at  variance  with  the  intention  to  be  collected  from  the 
other  parts  of  the  act.  This  construction  is  manifestly 
reasonable;  it  is  consistent  with  the  context,  and  in  ac- 
cordance with  the  intent  of  the  fiamers  of  the  act  to  be 
collected  from  every  part  of  it  It  is  clear,  from  the 
recital  of  the  act,  and  the  scope  of  most  of  its  provisions, 
that  the  Legislature  intended  to  give  to  corporations,  and 
to  co-partnerships  of  more  than  six  within  the  limits  therein 
mentioned,  the  power  of  being  banks  of  issue,  the  Bank  of 
England  waving  its  exclusive  privilege  in  their  fitvour,  the 
condition  being  that  the  individuals  should  be  liable  for 
the  bills  and  notes  issued,  or  money  borrowed  by  such 
corporations  or  companies  in  the  qualified  manner  pointed 
out  by  the  act     This  liability  by  the  common  law  would 
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wards,  those  who  were  so  at  the  time  of  the  contract  being       1842. 
entered  into  or  carried  into  effect,  or  when  the  judgment     g^^Jj^]^^ 
was  obtained  thereon.    In  a  proceeding  against  individuals,  ^Mw  OflBoer. 
they  would  be  liable  to  simple  contract  debts  for  six  years,  o. 

for  specialty  for  twenty.  By  the  statutory  mode  of  pro-  ajf  othert. 
ceeding,  the  members  who  had  ceased  to  be  such  for  three 
years  are  exempt  firom  debts  of  every  description.  Thus 
the  liability  created  by  the  statute  is  very  different  from 
that  which  would  exist  vrithout  it,  and  it  cannot  be  sup- 
posed that  the  Legislature  meant  to  leave  it  to  the  option 
of  any  creditor  whether  the  members  of  the  company 
should  be  subject  to  one  species  of  liability  or  the  other ; 
still  less  that  the  creditor  should  have  the  power  of  de- 
priving them  of  the  statutory  protection,  which  is  given  to 
each  after  having  ceased  for  three  years  to  be  a  partner. 
The  ^framers  of  the  act  had  in  view  the  convenience  of 
the  pubUc,  and,  therefore,  provided  a  more  convenient 
remedy  for  creditors  than  at  common  law.  But  they  had 
also  in  view  the  benefit  of  the  members  of  the  company, 
by  restricting  their  personal  liability.  All  the  clauses  of  * 
the  statute  are  consistent  with  this  view,  and  there  is  one 
section  which  seems  to  show  that  the  Legislature  did  not 
contemplate  that  an  action  would  lie  for  the  same  debt 
against  the  individual  member  as  against  the  nominal 
defendant;  for  it  provides,  that  if  the  merits  have  been 
tried  in  an  action  against  one  public  officer,  the  proceed- 
ing may  be  pleaded  in  bar  to  another  action  against 
another  public  officer,  and  it  does  not  make  a  similar 
provision  if  the  merits  have  been  decided  against  the 
individual  member.  It  was  objected  at  the  Bar,  that  the 
creditor  must  at  all  events  be  entitled  to  sue  the  individual 
members  if  there  should  be  no  public  officer,  or  if  the 
public  officer  should  happen  to  be  out  of  the  jurisdiction 
so  as  not  to  be  capable  of  being  sued  with  process ;  and 
that  if  he  must  have  the  remedy  in  such  case,  he  would 
be  at  liberty  to  have  recourse  to  it  in  all  cases.  If  it 
should  be  conceded  that  in  those  special  cases  it  would 
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1842.        be  competent  for  a  creditor  to  sue  the  membens  as  at 
^^JjjJ^][jT     common  law  from  the  necessity  of  the  case,  to  avoid  a 
PaMIe  OiBcer,  failure  of  justice,  it  would  by  no   means  follow  that  he 
o.  would  haye  the  right  to  do  so  when  the  necessity  did  not 

an/o^era.  exist,  and  there  was,  as  there  is  in  the  present  case,  an 
officer,  and  that  officer  a  resident  within  the  jurisdiction. 
Whether  even  in  such  a  case  an  action  would  lie  against 
the  individual  members,  it  is  not  necessary  to  decide  on 
the  present  occasion.  There  is  strong  ground  to  contend 
the  Legislature  meant  that  there  should  always  be  a  public 
officer  capable  of  being  sued,  and  that  the  company  are 
compellable  by  law  to  appoint  one.  The  case  of  Blewitt 
V.  Gordon^  before  my  brother  Cohridgty  was  cited  as  an 
authority  that  the  creditor  had  an  option  to  sue  a  com- 
pany constituted  as  this  is  by  all  its  individual  members. 
The  act  under  which  the  company  mentioned  in  that  case 
was  constituted  is  very  different  from  the  present,  and  the 
words  "  shall  and  lawfully  may  "  were  held  by  the  Court 
not  to  be  obligatory.  We  are  of  opinion,  therefore,  that 
'  this  act  of  Parliament  meant  to  give  one  remedy  only,  and 
that  against  the  company  in  the  name  of  its  public  officer, 
and  that  the  common  law  remedy  is  taken  away  at  least 
when  such  officer  exists,  and  is  in  England,  consequently, 
that  the  second  plea  is  good  in  substance.  It  remains  for 
us  to  consider  the  other  five  obif?ctiQtis,  all  of  a  formal 
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on  its  business  as  bankers,  by  issuing  notes,  &c  The 
answer  is,  that  the  statute  does  not  require  the  appoint- 
ment to  be  made  during  that  time.     It  may  be  made,  and  PaJ>lJ^J>fficer, 

indeed  ought  to  be  made  in  the  first  instance  before  they  v. 

Oreaves 
issue  notes  at  all.     Fifthly,  it  is  objected  that  the  third     and  Others. 

plea  does  not  state  that  the  cause  of  action  arose  against 
the  defendants  in  their  character  as  bankers,  the  same 
answer  may  be  given  as  to  the  fourth  objection.  The 
statute  does  not  require  it.  If  they  are  bankers  under 
the  provisions  of  the  act,  they  may  sue  and  be  sued  on 
any  contract  entered  into  by  the  partnership,  and  if  this 
objection  were  well  founded,  the  declaration  would  be  bad. 
The  sixth  objection  is,  that  there  is  no  averment  that  the 
two  persons  named  actually  were  public  officers,  but  only 
that  they  had  been  nominated,  and  were  registered  as 
such.  We  have  had  some  doubt  on  this  point  of  mere 
form,  but  we  think  that  there  is  a  positive  averment  that 
they  were ;  the  plea  concludes  by  averring  that  they  so 
being,  and  being  duly  nominated  public  officers  as  afore- 
said, were  living  and  resident  in  England,  and  within  the 
jurisdiction  of  this  Court  at  the  commencement  of  the 
suit.  The  result  is,  that  the  defendant  is  entitled  to  our 
judgment  on  the  second  plea. 

Judgment  accordingly. 


AcBAMAN  V,  Cooper  and  Others. 

Trover.  The  declaration  stated  that  the  plaintiff  To  trow  for 
was  lawfully  possessed,  as  of  his  own  property,  of  certam  the  defendant 
goods  and  chattels,  to  wit,  two  receipts  each  of  the  said  before  and  at 
receipts  purporting  to  be  a  receipt  for  10,500i,  being  35/.  ^^^4^"^^ 

wasposoessed 
of  the  same  receipts,  and  being  so  possessed,  before  the  same  time,  when,  &c.,  delivered  them  to 
J.  p.,  to  be  kept  by  him  for  the  defendants*  use,  that  J.  D.,  before  the  said  time,  when,  &c., 
delivered  them  to  the  plaintiff,  who  lost  them  oat  of  his  possession,  and  they  came  to  the  pos- 
session of  the  defendants,  that  defendants  refused,  at  the  request  of  the  plaintiff,  to  deliver  toem 
to  him  ai  they  lawfully  might,  ootB  est  eadcm. 

Hddt  bad  for  duplicity,  and  for  not  confessing  the  conversion  oomplained  of. 
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per  share  on  three  hundred  shares  of  lOOf.  each,  in  the 
capital  stock  of  a  company  known  as  the  Royal  Mail 
Steam  Packet  Company,  and  two  scrip  receipts  relating 
to  money  paid  on  shares  of  the  said  company,  and  two 
other  scrip  receipts,  and  two  other  pieces  of  paper  of  great 
value,  to  wit,  of  the  value  of  20,000/.,  and  being  so  pos- 
sessed, the  plaintiff  afterwards  to  wit,  &c.,  lost  the  said 
goods  and  chattels  out  of  his  possession ;  the  same  came 
to  the  possession  of  the  defendants  by  finding.  Yet  the 
defendants,  well  knowing  the  said  goods  and  chattels  to  be 
the  property  of  the  plaintiff,  &c.,  converted  them  to  their 
own  use. 

Plea.  That  before  and  at  the  said  time  when,  &a  the 
defendants  were  lawfully  possessed  as  of  their  own  property 
of  two  receipts,  and  of  two  scrip  receipts  which  are  the 
same  two  receipts,  and  two  scrip  receipts  in  the  declaration 
mentioned,  and  being  so  possessed,  the  defendants  after- 
wards, and  before  the  said  time  when,  &c.,  delivered  the 
same  to  one  John  Doe,  to  be  kept  by  him,  the  said  John 
Doe  to  and  for  the  use  of  the  defendants;  that  the  said 
John  Doe,  afterwards,  and  before  the  said  time  when,  &c, 
delivered  the  same  two  receipts,  and  two  scrip  receipts  to 
the  plaintiff;  that  afterwards,  and  before  the  said  time 
when,  &c,  the  plaintiff  casually  lost  the  same  two  re- 
pts,  and  two  scrip  receipts  out  of  his  possession,  and 
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plea  impliedly  or  arguraentatively  denied,  the  plea  is  1842, 
wrongly  concluded  with  a  verification.  Also,  that  the  plea 
amounts  to  the  general  issue ;  also,  that  the  plea  neither 
confesses  nor  shews  any  title  or  colour  of  title  in  the 
plaintiff  at  the  time  of  the  conversion  in  the  plea  pre- 
tended to  be  confessed ;  also,  that  at  the  time  of  the  con- 
version charged,  it  does  not  appear  by  the  plea  that  the 
plaintiff  had  either  any  actual  or  constructive  possession 
or  right  of  possession  or  property  or  colour  of  title  what- 
soever; also,  that  the  plea  is  argumentative  in  this,  that  it 
states  fiicts  which,  if  true,  shew  that  the  plaintiff  at  the 
said  time  when,  &c.,  was  not  possessed  as  of  his  own 
property  of  the  receipts  and  scrip  receipts  in  the  decla^ 
ration  mentioned.  That  the  plea  is  also  argumentative 
in  this,  that  it  states  &cts  which  are  only  evidence  of  a 
conversion  of  the  said  receipts  and  scrip  receipts,  and 
which  &cts,  even  if  true,  do  not  shew  or  Confess  any  such 
conversion,  but  on  the  contrary,  shew  that  there  was  no 
such  conversion ;  al^,  that  the  plea  is  double,  inasmuch  as^ 
if  true,  it  not  only  shews  that  at  the  said  time  when,  &c> 
the  plaintiff  was  not  possessed  as  of  his  own  property  of 
the  said  receipts  and  scrip  receipts,  or  any  part  thereof^ 
but  also  shews  that  the  defendants  were  not  guilty  of  the 
grievances  in  the  declaration  mentioned;  also,  that  the 
plea  shews  a  state  of  facts  contrary  to  the  state  of  facts 
disclosed  by  the  declaration,  and  therefore,  according  to 
the  rules  of  pleading,  ought  to  have  concluded  with  a 
traverse  of  the  allegations  in  the  declaration  or  some  of 
them. 

KeUtff  in  support  of  the  demurrer.  The  plea  professes 
to  give  colour,  but  in  substance  it  amounts  to  an  argu- 
mentative denial  of  the  plaintiff^s  title.  The  declaration 
alleges  that  the  plaintiff  was  lawfully  possessed  as  of  his 
own  property  of  certain  goods  and  chattels,  to  wit,  two 
receipts.     That  allegation  is  admitted  by  the  plea,  which 

VOL.   n. — N.    8.  K   K  D.   P.    €• 
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States  that  before  and  at  the  time  of  the  conversion,  the 
defendants  were  possessed;  and  then,  by  way  of  giving 
colour,  alleges  that  the  defendants  delivered  the  receipts 
to  John  Doe,  to  be  kept  by  him  for  their  use,  and  that  he 
afterwards  and  before  the  said  time  when,  &c,  delivered 
the  same  to  the  plaintiff.  The  rules  of  pleading  require 
that  where  colour  is  given,  a  possessory  title  should  appear 
in  the  plaintiff  at  the  time  of  the  conversion.  But  in  the 
present  case,  no  such  title  is  shewn,  for  the  plea  states  that 
before  the  conversion  the  plaintiff  casually  lost  the  receipts 
out  of  his  possession.  The  plaintiff's  right  to  the  pos- 
session was  created  by  the  delivery  of  the  receipts  to  him 
by  John  Doe,  but  when  the  plaintiff  lost  the  receipts  out 
of  his  possession,  his  title  ceased.  The  plea  shews  that  at 
the  time  of  the  conversion,  the  plaintiff  had  neither  the 
actual  possession,  nor  the  right  of  possession.  In  Com, 
Dig.  tit  ''Pleader,''  (3  M.)  it  is  said,  *^if  a  defendant 
pleads  false  matter,  the  colourable  title  must  exist  at  the 
time  of  the  conversion."  Movant  v.  Sign  (a),  will  perhaps 
be  cited  on  the  other  side ;  but  there,  the  plea  shewed  an 
actual  possession  by  the  plaintiff  at  the  time  of  the  con- 
version. In  Stephen  on  Pleading  (^),  it  is  said,  *'  that  a 
mere  possession  without  some  show  of  title  is  insufficient 
in  law  to  give  a  colourable  right  against  the  true  owner." 
Tlic  pica  is  also  double,  inasmuch  as  it  deniea  the  plain- 
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no  distinction  between  express  and  implied  colour.  In 
Rockwood  V.  Feasor  {a)y  which  was  an  action  of  trover,  the 
defendant  pleaded,  **  that  long  before  the  conversion  sup- 
posed to  be,  J.  S.  was  possessed  of  the  goods  as  of  his 
own  goods  at  B.,  in  Norfolk,  and  that  he,  before  the  con- 
version supposed,  did  casually  lose  them,  and  they  came 
to  the  hand  of  J.  Palmer  by  trover,  who  gave  them  to  th6 
plaintiff,  who  lost  them  in  London,  and  the  defendant 
found  them,  and  afterwards  did  convert  them  to  his  own 
use  by  the  command  of  the  S£dd  J.  S.  as  it  was  lawful  for 
him  to  do,  and  it  was  moved  that  this  is  no  plea,  for  it 
amounts  to  the  general  issue ;  but  all  the  justices  held  it 
a  good  plea,  for  it  confesseth  the  possession  and  property 
in  the  plaintiff  against  all  but  the  lawftil  owner."  A  note 
is  appended,  stating  that  '^  the  plea  was  devised  by  Coke  to 
alter  the  triaL"  That  case  precisely  resembles  the  presents 
The  plea  shews  that  the  plaintiff  was  possessed  before  h6 
lost  the  goods.  KynnersUy  v.  Barnard  (A),  was  a  case  of 
^'  trover  for  a  horse,  and  selling  him,  and  converting  the 
money  to  his  own  use;  the  defendant  confesseth  that  it 
was  the  plaintiff's  horse,  and  that  one  J.  found  and  de- 
livered him  to  the  defendant  to  restore  upon  request^ 
whereupon  he  re-delivered  him  to  the  said  J.  C.  before 
the  action  brought,  absque  hoc,  that  he  sold  him,  and  con<^ 
verted  the  money  to  his  proper  use,  and  it  was  thereupon 
demurred,  because  he  ought  to  have  pleaded  the  general 
issue,  and  he  could  not  traverse  the  conversion.  But  all 
the  Court  held,  although  it  be  doubted  in  the  Books 
27  Hen.  2,  33  Hen.  8,  4  Edw.  6,  Bro,  action  sur  le  case^ 
and  Dy.  121,  "yet,  forasmuch  as  in  this  action  the  substance 
is  the  conversion,  and  without  it  the  action  cannot  be 
founded,  it  might  well  be  traversed.  But  in  regard  that 
he  hath  traversed  the  conversion  of  the  money  to  his  own 
use,  which  is  not  materially  alleged  in  the  declaration,  but 
is  superfluous,  and  by  his  travei'se  hath  made  it  to  be  part 


1842. 
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ACKAKAN 

Cooper 
tod  Others. 


(a)  Cro.  Eliz.  262. 


ib)  Cro.  Eliz.  654. 
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1842.  of  the  issue,  the  traverse,  therefore,  is  ill  m  that  point. 
And  the  demurrer  being  upon  the  traverse,  it  was  found 
for  the  plaintiff."  In  Holler  v.  Busk  (a),  which  was  an 
action  of  trespass,  the  defendant  pleaded  that  the  horse 
in  question  was  the  horse  of  J.  S.,  and  that  the  plaintiff 
took  and  impounded  it,  and  the  defendant  took  him  by 
replevin,  &c.,  and  the  Court  held,  '*  that  this  plea  was  no 
more  than  the  general  issue,  for  it  does  not  excuse  or 
admit  a  possession,  for  the  taking  and  impounding  gave 
no  possession  to  the  plaintiff,  but  the  horse  was  thereby 
only  in  the  custody  of  the  law,  and  so  no  colour  of  action 
^n  the  pliuntiff ;  otherwise,  perhaps,  it  had  been  non  cepit  et 
detinuit."  That  case  was  decided  on  special  grounds,  and 
though  in  the  case  of  Morant  v.  Siffih  there  is  an  allega- 
tion that  the  defendant  took  the  goods  out  of  the  pos- 
session of  the  plaintiff,  yet  a  statement  of  a  demand  and 
refusal  would  have  been  sufficient  There,  to  trover  for  an 
oak  tree,  the  defendant  pleads  that  he  was  seised  in  fee  of 
a  close,  and  being  so  seised,  he  cut  down  the  tree,  which 
he  afterwards  delivered  to  Richard  Roe,  to  be  kept  fi>r  the 
use  of  him,  the  defendant,  and  that  the  said  Richard  Roe 
afterwards  delivered  it  to  the  plaintiff,  whereupon  the  de- 
fendant took  it  out  of  the  possession  of  the  plaintiff  as  he 
lawfidly  might,  for  the  cause  aforesaid,  which  is  the  same 
conversioD  in  the  declaration  meptioncd^  and  this  Court 
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a  special  plea  of  not  possessed.     A  plea  in  confession  and  aceLcam 

avoidance  is  good,  though  the  matter  may  be  given  in  «. 

evidence  under  the  general  issue.  Cam.  Dig.  tit.  **  Pleader  "  and  Otiicn. 
(E14> 

KeUy^  in  reply.  In  Movant  v.  Sign^  it  appeared  that  the 
plaintiff  had  a  property  in  the  goods,  but  this  plea  shews 
that  at  the  time  of  the  conversion,  right  of  possession  was 
in  the  defendant.  The  cases  cited  from  Croke  EUzabeih, 
were  decided  on  other  and  different  grounds.  It  does  not 
appear  from  the  report,  in  what  form  the  case  of  Mockwood 
V.  Feasar  came  before  the  Court ;  if  it  had  been  on  de- 
murrer, the  plea  might  have  been  held  bad.  [Parhe,  B. — 
It  must  have  been  decided  on  demurrer.]  It  might  have 
been  on  motion,  or  on  general  demurrer,  in  which  case,  the 
plea  would  be  good,  the  question  being,  whether  the  plea 
amounted  to  the  general  issue  ?  Ward  v.  Blunt  (a)  was  an 
action  of  trover,  and  the  defendant  pleaded,  ^'  that  before  the 
trover,  he  was  seised  of  certain  land  in  Burton,  in  the 
coun^  of  Stafford,  in  fee,  and  the  com  and  hay  was  grow- 
ing upon  that  land,  and  he  cut  them  as  his  proper  goods^ 
and  was  of  them  possessed  until  he  lost  them,  and  they 
came  to  the  hands  of  the  plaintiff  by  trover,  and  he  lost 
them  again,  and  they  came  to  the  hands  of  the  defendant, 
and  he  converted  as  it  was  lawfril  for  him  to  do.  Egerton 
then  moved  that  the  plea  amounted  to  the  general  issue, 
for  it  is  no  more  than  that  they  were  his  proper  goods,  and 
then  he  ought  to  plead  non  culp.,  and  if  it  be  a  plea,  he 
ought  to  traverse,  without  that  they  were  the  goods  of  the 
plaintiff,  for  the  plaintiff  declareth  that  they  were  his  proper 
goods^  and  he  ought  to  answer  it.  Atkinson  contr^  although 
this  plea  amounts  but  to  a  general  issue,  yet  he  should  not 
have  demurred,  but  ought  to  have  moved  the  Court  that 
he  should  plead  another  plea,  or  a  nil  dicit  be  entered  for 

(a)  Cro.  Eliz.  146. 
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demurrer  being  joined  upon  it,  this  is  confessed,  and  then 
it  is  to  be  adjudged  for  the  defendant :  but  the  Court  held, 
that  inasmuch  as  this  was  the  special  cause  shewn  upon  the 
demurrrer,  it  is  good,  and  then  shall  be  adjudged  for  the 
plaintiff,  and  afterwards  the  plaintiff  had  judgment.''  As 
to  the  other  point,  the  plea  is  clearly  double.  The  substance 
of  it  is,  that  the  goods  are  not  the  property  of  the  plaintiff, 
and,  therefore,  the  defendant  converted  them.  In  Man-- 
Chester  v.  Vale,  where  the  defendant  justified  the  trespass 
with  cattle,  but  did  not  confess,  it  was  held,  that  the  plea 
being  bad  in  part,  although  it  justified  some  part  well,  was 
bad  for  the  whole. 


Lord  Abingeb,  C.  B. — When  a  case  comes  before  us  on 
demurrer,  and  the  Court,  without  hearing  counsel  on  both 
sides,  entertain  an  opinion  which  induces  them  to  recom- 
mend one  of  the  parties  to  amend,  in  which  his  counsel 
acquiesces,  I  should  be  glad  if  such  cases  were  not  re- 
ported, because  the  matter  is  terminated  by  the  discretion 
of  the  counsel,  and  there  is  no  solemn  judgment  of  the 
Court  At  the  same  time,  I  do  not  mean  to  question  the 
authori^  ofMorantv.  Sign,  though  it  is  open  to  observation; 
that  Ward  v.  Blunt  was  not  cited  in  the  argument,  and  the 
particular  ground  now  taken,  that  the  plea  ought  to  confess 
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Stating  that  the  ground  of  complaint  was  not  a  conversion, 
but  a  demand  and  refusal,  wkich  is  only  evidence  of  a 
conversion. 

Pabke,  B. — ^I  am  of  the  same  opinion.  It  is  argued  that 
the  plea  gives  proper  colour  to  the  plaintiiF,  but  in  order 
to  be  a  good  plea,  it  ought  to  amount  to  a  confession  of  the 
matter  charged.  Colour  gets  rid  of  the  objection  that  the 
plea  amounts  to  the  general  issue,  but  then  the  plea  ought 
to  be  good  by  way  of  confession.  'Phis  plea  is  not  so, 
because  there  is  no  confession  of  the  conversion.  Movant 
V.  Sign  is  certainly  not  of  the  same  authority  as  if  it  had 
been  fully  argued ;  but  I  have  no  doubt  as  to  that  case,  so 
far  as  I  am  concerned.  The  present  case,  however,  is  dif- 
ferent,  because,  in  the  first  place,  there  is  no  admission  of  a 
conversion,  and  more  especially  because  the  matter  alleged 
as  the  conversion  complained  of^  does  not  amount  to  a  con*' 
version,  but  is  only  evidence  of  it. 


1842. 
^^ V ' 

ACRAMAN 
V. 

Cooper 
and  Others, 


GuBNEY  and  Rolfe,  B.'s,  concurred. 


Judgment  for  the  Plaintiff. 


Christib  v.  Richardson. 

Cr  M ALLEY  moved  for  a  rule  nisi  to  review  the  taxa- 
tion of  the  defendant's  costs.  The  case  was  tried  by  a 
special  jury  granted  on  the  application  of  the  defendant, 
and  the  verdict  was  found  for  him.  No  application  was 
made  at  the  trial  to  the  Judge  to  certify  that  the  cause  was 
proper  to  be  tried  by  a  special  jury,  but  on  the  taxation  of 
costs,  a  certificate  of  the  Judge  was  produced,  and  the 
Master  allowed  the  defendant  the  costs  of  the  special  jury. 
It  did  not  appear  at  what  time  this  certificate  was  given. 
The  6  Geo.  4,  c.  50,   s.  34,  enacts,  that  the  party  who 


The  words  in 
the  Special 
Jury  Act,  6 
Geo.  4,  c.  50. 
t.  34,  requiring 
the  Judge's 
certificate, 
*<  immediately 
after  verdict," 
mean  that  the 
Judee  shall 
certify  within 
a  reasonable 
time  after  it  is 
pronounced. 
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shall  apply  for  a  special  jury  shall  pay  the  fees  for  striking 
such  jury,  and  all  the  expenses  occasioned  by  the  trial 
of  the  cause  by  the  same,  and  shall  not  have  any  fur- 
ther or  other  allowance  for  the  same  upon  taxation  of  costs 
than  for  a  common  jury,  "  unless  the  Judge  before  whom 
the  cause  is  tried  shall,  immediately  after  the  verdict,  certify 
under  his  hand,  upon  the  back  of  the  record,  that  the  same 
was  a  cause  proper  to  be  tried  by  a  special  juiy.**  In 
Waggettv.  Shaw  (a),  which  was  a  decision  on  the  24  Geo.  2, 
c.  18,  the  words  of  which  were  similar.  Lord  Elleriborough 
held  that  a  Judge  could  not  certify  for  the  costs  of  a  special 
jury  on  the  day  afler  the  trial.  It  is  true,  that  in  construing 
the  3  &  4  Vict.  c.  24,  s.  2,  (which  enacts,  that  where  in 
certain  actions  the  plaintiff  shall  recover  less  than  40«. 
damages,  he  shall  obtain  no  more  costs  imless  the  Judge 
shall  immediately  afterwards  certify  that  the  action  was 
brought  to  tiy  a  right,)  the  Courts  have  held  that  it  is  com- 
petent for  the  Judge  to  grant  the  certificate  within  a  reason- 
able time  after  the  trial,  Thompson  v.  Gibson  (^),  Page  v. 
Pearce  (c),  and  the  only  question  is,  whether  those  cases 
must  be  considered  as  impliedly  overruling  Waggett  v. 
Shawf 


Per  Curiam  (d). — We  think  that  similar  words  ought  to 
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Hawley  V.  Cadbuky. 
Assumpsit  for  money  had  and  received  to  plaintiff's  S.  being  in  in. 

^ ''  "^  solvent  cir- 

use.     Plea,  non  assumpsit  cumstances. 

At  the  trial  before  the  Secondary  of  London,  it  appeared  ^^^^  to  the 

that  the  plaintiff,  defendant,  and  others,  were  creditors  of  ^'^fi/dT 

one  SoUengei,  who  carried  on  the  business  of  a  grocer,  and  the  plaintiff, 

and  other 
who  being  in  insolvent  circumstances,  had   assigned  his  creditors. 

stock  in  trade  and  certain  fixtures  to  the  defendant,  who  reaHsed^.'^^. 

was  either  to  carry  on  the  business  for  the  benefit  of  the  "V*be  pound, 
•^         ^  ^  whidi  the  de- 

creditors,  or  dispose  of  it  and  divide  the  proceeds  amongst  fendant  pro- 

them.     The   business    proving  inadequate   to  defray   its  the  plaint 

expenses,  the  defendant  sold  it,  and   realised  sufiScient  ^^f^^^ 

to  pay  28.  6(L  in  the  pound  upon  the  gross  amount  of  the  ^*  Y^°^?^' 

debts.     The  defendant  had  promised  to  pay  the  plaintiff  an  action  to 

his  proportion,  but  had  failed  to  do  so.     On  behalf  of  the  ^ount. 

plaintiff,  SoUengei  was  called  as  a  witness,  and  objected  to 

on  the  ground  of  interest.     The  Secondary  overruled  the 

objection,  and  the  plaintiff  obtained  a  verdict. 

fFilks  moved  for  a  new  trial.  SoUengei  was  an  incom- 
petent witness,  inasmuch  as  he  had  a  direct  interest  in  the 
event  of  the  suit;  for,  if  the  plaintiff  succeeded,  SoUengei 
would  be  discharged  pro  tanto  from  his  UabiUty  to  the 
plaintiff.  Walker  v.  Rostran  (a),  shews  the  principle  upon 
which  an  appropriation  of  payments  rests,  and  that  prin- 
ciple applies  here,  for  the  defendant  having  agreed  to  pay 
the  plaintiff  his  share  of  the  money,  SoUengei  could  not  in 
any  event  recover  it  back  from  the  defendant.  [Lord 
Abinger,  C.  B. — Suppose  A.  being  indebted  to  B.,  pays 
money  to  a  banker  to  pay  over,  may  not  B.  sue  the  banker, 
and  call  A.  as  a  witness  ?]  Not  if  the  banker  has  entered 
into  a  binding  agreement  to  pay  B.  [Lord  Abinger^  C.  B. — 
SoUengei  b  caUcd  to  prove  the   engagement  which  the 

(o)9M.  &W.  411. 
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defendant  made  with  him ;  if  he  proves  it,  the  plaintiff 
suooeedsy  if  he  fidls,  the  defendant  remains  liable  to  Sol- 
lengei.  Parke,  B. — The  promise  by  the  defendant  to  pay 
the  dividend  to  the  plaintiff,  amounts  to  nothing,  unless  he 
shews  fonds  in  the  defendant's  hands  for  that  purpose. 
SoUengei  is  called  to  prove  that  &ct,  but  his  fiulure  to  do 
io  does  not  affect  his  right  against  the  defendant.]  The 
result  of  the  action  affects  his  liability  by  diminishing  his 
debt  to  the  phuntiff  in  case  the  latter  succeeds.  Besides, 
the  promise  by  the  defendant  to  pay  the  plaintiff  creates 
a  new  liability  on  the  part  of  the  defendant,  and  discharges 
the  former  liability  to  pay  SoUengei. 


Lord  A91NGEB,  C.  B. — We   think  there  should  be  no 
rule. 

Rule  refused. 


HUBIBLESTONE  V.  DUBOIB. 

A  oogBinaoe  JICEPLEVIN  for  goods  taken  in  a  certain  dwelling-house* 
under  the  IT*"  Cognizance  by  defendant  as  bailiff  of  one  T.  Wright, 
^8,^&wii&f  alleging  a  seisui  in  fee  of  the  locus  in  quo  of  the  Marquis 
show  the  teimt  of  Westminster,  a  lease  bv  him  oranted  to  J.  ThomiMm. 

o\  the  tenaticv.  .  _  "  t 
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and  before  the  said  time  when,  &c.,  entered  into  and  upon        1842. 

the  said  rooms  and  apartments,  so  being  in  and  parcel  of  the  ^^^^j^^^j^ 

said  dweilinff-house,  in  which,  &c.,  with  the  appurtenances,  v. 

_,  ^-  -,  /!,,    f  ,  -       Dubois. 

and  became  and  was  possessed  thereoi^  and  bemg  so  thereof 

possessed,  afterwards  and  before  the  said  time  when,  &c., 
to  wit,  on  the  24th  day  of  June,  a.d.  1841,  she,  the  plain- 
tiff, then  having  the  power  to  determine  the  said  tenancy, 
by  giving  such  notice  to  quit  as  hereinafter  mentioned, 
gave  to  the  said  T.  Wright  notice  that  she,  the  plaintiff, 
would  quit  and  deliver  up  possession  of  the  said  rooms 
and  apartments,  so  by  her  holden  as  aforesaid,  on  the  29th 
day  of  September,  in  the  year  aforesaid.  And  the  de- 
fendant further  saith,  that  the  plaintiff  did  not,  nor  would, 
on  the  day  and  year  last  aforesaid,  quit  or  deliver  up  pos- 
session of  the  said  rooms  and  apartments,  according  to 
the  said  notice,  but  then  refiised  so  to  do,  and  on  the 
contrary  thereof,  without  the  consent  of  the  said  T.  Wright, 
held  over  and  continued  possession  of  the  said  rooms  and 
apartments,  from  the  day  and  year  last  aforesaid,  until  and 
at  the  said  time  when,  &c.,  although  the  said  T.  Wright, 
for  and  during  all  that  time,  was  entitled  to  the  possession 
thereof  fi'om  the  plaintiff,  whereby  the  plaintiff  then  became 
liable  to  pay  to  the  said  T.  Wright,  during  the  time  the 
plaintiff  continued  in  possession  of  the  said  rooms  and 
apartments,  after  the  said  29th  day  of  September  in  the 
year  aforesaid,  the  quarterly  rent  of  122.  10^.,  being  at  the 
rate  of  double  the  rent  or  sum  which  the  plaintiff  would 
otherwise  have  paid,  in  case  the  said  notice  had  not  been 
so  given. 

Special  demurrer,  assigning  for  cause,  that  it  is  not 
shewn  with  sufficient  certainty  how  the  plaintiff  had  the 
power  of  determining  her  tenancy  by  such  notice  as  she 
is  stated  in  the  said  cognizance  to  have  given. 

Athertouy  in  support  of  the  demurrer.  The  cognizance 
is  foimded  on  a  claim  to  double  rent,  under  the  11  Geo.  2, 
c  19,8.  18,  which  enacts,   "that  in  case  any  tenant   or 
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1842.        tenants  shall  give  notice  of  his  or  their  intention  to  quit 
HuMBLBSTONB  ^®  prcmiscs  by  him  or  them  holden,  at  a  time  mentioned 
j^*'  in  such  notice,  and  shall  not  accordingly  deliver  up  the 

possession  thereof  at  the  time  in  such  notice  contained, 
that  then  the  said  tenant  or  tenants,  his,  her,  or  their 
executors  or  administrators,  shall  from  thenceforward  pay 
to  the  landlord  or  landlords,  lessor  or  lessors,  double  the 
rent  or  sum  which  he,  she  or  they  would  otherwise  have 
paid."  The  statute  contemplates  a  tenancy  determinable 
by  notice  to  quit,  and  that  a  proper  notice  has  been  given. 
Both  those  facts  should  appear  on  the  face  of  the  cogni- 
zance, in  order  that  the  plaintiff  may  have  an  opportunity 
of  traversing  them.  The  allegation  that  the  plaintiff  "  had 
power*'  to  determine  the  tenancy,  involves  two  questions 
of  fact  and  one  of  law.  The  power  to  determine  the 
tenancy  would  depend  upon  its  terms,  and  the  terms  of 
the  notice,  and  then  a  question  might  arise  as  to  the  suffi* 
ciency  of  the  notice  in  point  of  law. 

The  Court  called  on 

Gumeyy  in  support  of  the  cognizance.     It  sufficiently 
appears  that  a  quarter's  notice  was  given. 

Alderson,  B.— *The  24th  day  of  June  is  laid  under  a 
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1842. 


^~v- 


WlLLIAMB  V.  MORTIMEB. 

J.  HE  Court  not  having  had  time  to  hear  the  motions  An  affidavit  in 
for  new  trials  within  the  first  four  days  of  Term,  this  case,  JJUJ^j^fo*  ^ 
amonsst  others  was  entered  on  a  list,  and  on  the  9th  of  P®**  *"*>•  ™««* 

__       °.  betworn  within 

November,  the  fint  four 

davf  of  Tenn, 
altnough  the 

V.  WHUams  obtained  a  rule  nisi  herein,  which  was  ^°rt«j»«»t 

'  able  to  hear 

drawn  up  on  reading  certain  affidavits.  the  motion 

until  after  that 


ChiUcny  on  shewing  cause,  objected,  that  one  of  the 
affidavits  was  sworn  after  the  first  four  days  of  Term,  viz., 
on  the  7th  of  November. 

The  Court  held  the  objection  valid,  and  that  the  rule 
could  not  be  supported  on  that  affidavit* 


Wn^LiAMs,  Executor,  &c.  v.  Wiluamb. 
J.  HE  replication  in  this  case  having  been  amended  (a).      The  Court 

allowed  the 
nenorandoni 

AiherUm  obtained  a  rule,  calling  on  the  defendant  to  and  appear- 

,     ,  ance  reonired 

shew  cause,  why  the  plaintiff  should  not  be  at  liberty  to  bj  the  2  Wm. 
amend  the  second  and  subsequent  writs  issued  in  this  to  prefent'the' 
cause,  during  the  life  of  the  plaintiff's  testator,  by  adding  ^J^^^Jj** 
to  the  memorandum  already  indorsed  on  each  of  such  miutiom  to  be 
writs,  a  statement  of  the  day  of  the  date  of  the  return ;  and  the  roll  made 
why  the  entries  of  the  said  writs  on  the  roll  should  not  be  Saftcrlm  ^ 
amended  so  as  to  correspond  with  such  amended  writs,  and  *m«ndnicnt  on 

11  .         ,  /.    1        1  .     ./rt  demurrer  to  a 

also  by  stating  the  appearances  of  the  plaintin^s  testator  as  replication  to  a 
appearances  by  the  attorney  only.  Suuiue  of^Li- 

mitations. 

Jervis  shewed  cause.     The  object  of  this  application  is 
to  make  the  writs  correspond  with  the  amended  replica- 

(a)  See  the  case,  anttf  p.  209. 
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tion.  There  are  two  cases  only  in  which  the  Court  will 
amend  statutable  writs;  the  one  is,  where  the  error  arises 
from  the  misprision  of  the  clerk,  and  the  other  where  the 
remedy  would  be  barred  by  the  Statute  of  Limitations,  if 
no  amendment  were  made.  [Parkcy  B. — It  was  certainly 
the  practice  before  the  Uniformity  of  Process  Act,  to  make 
such  amendments.  Can  the  effect  of  the  statute  be  to 
compel  a  plaintiff  to  go  on  against  a  party  who  cannot  pay 
costs,  or  else  be  barred  of  his  remedy  ?]  The  10th  section 
of  the  Uniformity  of  Process  Act,  (2  Wm.  4,  c.  39,)  enacts, 
"  that  no  writ  issued  by  authority  of  that  act  shall  be  in 
force  for  more  than  four  calendar  months  from  the  day  of 
the  date  thereof  including  the  day  of  such  date;  but 
every  writ  of  summons  and  capias  may  be  continued  by 
alias  and  pluries,  as  the  case  may  require,  if  any  defendant 
therein  named  may  not  have  been  arrested  thereon  or 
served  therewith :  provided  always,  that  no  first  writ  shall 
be  available  to  prevent  the  operation  of  any  statute, 
whereby  the  time  for  the  commencement  of  the  action 
tnay  be  limited,  unless  the  defendant  shall  be  arrested 
thereon  or  served  therewith,  or  proceedings  to  or  towards 
outlawry  shall  be  had  thereupon,  or  unless  such  writ,  and 
every  writ  (if  any)  issued  in  continuation  of  a  preceding 
writ,  shall  be  returned  non  est  inventus,  and  entered  of 
record  witliln  one  calendar  month  next  after  the  expiration 
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given  to  amend  the  replication,  it  is  requisite  to  alter  the  1842, 
writs  and  make  them  conformable  thereto.  The  statute  Wiluams 
has  not  altered  the  practice  in  that  respect,  but  only  so  ^  "* 
iar  as  it  requires  the  writs  to  be  returned  and  entered  of 
record,  and  the  continuing  writs  to  be  entered  within  a 
month  after  their  expiration.  In  Lahin  v.  Watson  (a),  the 
Court  allowed  a  writ  of  summons  to  be  amended  by  in- 
serting the  name  of  a  co-executrix  as  a  co-plaintiff,  on  the 
ground  that  the  right  of  action  would  otherwise  have  been 
lost  by  the  Statute  of  Limitations.  And  where,  in  an 
action  for  damage  by  rioters,  a  plaintiff,  by  mistake,  had 
proceeded  against  the  inhabitants  of  the  hundred  instead 
of  the  borough,  the  Court  amended  the  writ  and  subsequent 
proceedings,  by  striking  out  the  word  ^^  hundred,"  and 
substituting  the  word  borough,  the  time  for  bringing  a 
fresh  action  having  expired.  Horton  v.  The  Inhabitants 
of  Stamford  (b).  In  Btlton  v.  Clapperton  {c\  the  Court 
amended  a  writ  of  capias,  so  as  to  make  it  correspond  with 
the  affidavit  to  hold  to  bail.  In  Eccles  v.  Cok{d\  the 
statement  of  the  cause  of  action  was  altered  from  '*  debt^' 
to  '^promises,"  although  more  than  four  months  had  elapsed 
from  the  date  of  the  writ.  And  in  Kirk  v.  Dolby  {e\  the 
Court  decided,  on  consideration,  that  a  writ  of  summons 
might  be  amended  to  render  it  conformable  to  the  praecipe 
on  which  it  was  founded. 

Per  CuRiABf. — The  rule  must  be  absolute  for  the  amend- 
ment, on  payment  of  the  costs  of  the  amendment,  and  of 
this  application. 

Rule  absolute  accordingly. 

(fl)  2  C.  &  M.  685.  id)  Ante,  vol.  1,  p.  34,  N.  S. ; 

(6)  1  C.  &  M.  773.  8  M.  &  W.  537. 

(c)  Ante,  vol.  I,  p.  386,  N.  S. ;  {e)  Ante,  vol.  8,  p.  1^%,  O.  S.  \ 

9  M.  &  W.  473.  6  M.  &  W.  636. 


512 


CASES  ON   POINTS  OF  PRACTICE,   EXCH. 


1842. 


A  slieritf  being 
defendant  in  an 
action  for  the 
fecofery  of  a 
sum  wider  201, 
the  plaintiff 
took  oat  a  ram- 
mom  to  try  the 
canie  before 
tbecoroaery 
whieh  was 
opposed  on  the 
OToand  that  the 
Jodgehadno 

to  order.  After 
notice  of  trial, 
the  defendant 
applied  for 
leave  to  with- 
draw hia  plea, 
on  payment  of 
debt  and  ootts, 
and  an  order 


cordinffly: 
J9Ud;  Uiat  the 
plaintiff  was 
entitled  to 
costs  on  the 
lower  scale 
only. 


Levy  v.  Magnay. 

J,  HIS  was  an  action  of  debt  against  the  Sheriff  of  Mid- 
dlesex for  the  recovery  of  a  sum  under  20L  The  defend- 
ant pleaded  nunquam  indebitatus,  upon  which  issue  was 
joined.  A  summons  was  taken  out  to  try  the  cause  before 
the  Coroner  of  Middlesex,  which  was  attended  by  both 
parties,  when  it  was  objected  on  the  part  of  the  defendant 
that  the  3  &  4  Wm.  4^  a  42,  s.  17  (a),  did  not  empower 
a  Judge  to  send  a  cade  to  be  tried  by  the  coroner.  The 
summons  was,  in  consequence,  dismissed.  Proposals  were 
then  made  by  the  plaintiff  to  try  before  the  Judge  of  the 
Palace  Court,  or  to  change  the  venue,  to  neither  of  which 
would  the  defendant  consent.  Notice  of  trial  was  given 
for  the  sittings  in  Middlesex,  and  three  days  before  the 
sittings,  the  defendant  obtained  a  summons  to  withdraw 
his  plea  upon  payment  of  the  debt  and  costs.  The  Master 
having  taxed  the  plaintiff  his  costs  on  the  higher  scale, 

Kennedy  moved  for  a  rule  to  shew  cause  why  the  Master 
should  not  review  his  taxation.     The  Reg.  Gen.>  H.  T., 


(a)  Enacts,  ''That  in  any  ac- 
tion dependinf(  in  any  of  the  said 


county     where    the    action    is 
brought,  or  any  Judge  of  any 
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4  Wm.  4,  orders,  "that  in  all  actions  of  assumpsit,  debt  or       1842. 

covenant,  where  the  sum  recovered  or  paid  into  Court, 

and  accepted  by  the  plaintiff  in  satisfiiction  of  his  demand, 

or  agreed  to  be  paid  on  the  settlement  of  the  action,  shall 

not  exceed  202.  without  costs,  the  plaintiff's  costs  shall  be 

taxed  according  to  the  reduced  scale :   Provided,  that  in 

case  of  trial  before  a  Judge  in  one  of  the  superior  courts 

or  Judge  of  assize,  if  the  Judge  shall  certify  on  the  postea 

that  the  cause  was  proper  to  be  tried  before  him,  and  not 

before  a  sheriff  or  Judge  of  an  inferior  court,  the  costs 

shall  be  taxed  upon  the  usual  scale." 

Martin  shewed  cause,  and  contended  that  the  above  rule 
applied  only  to  cases  in  which  either  the  full  amount 
sought  to  be  recovered  is  paid  into  Court,  or  where  the 
plaintiff  agrees  to  accept  a  less  sum  in  lieu  of  his  claim ; 
but  did  not  extend  to  the  present  case,  which  was  a  mere 
acquiescence  in  the  plaintiff's  demand. 

Kennedy^  in  support  of  the  rule,  referred  to  Cook  v. 
Hunt  (a),  where,  in  an  action  for  unliquidated  damages, 
an  order  having  been  made  for  staying  proceedings  upon 
payment  of  a  sum  under  20Ly  and  costs  to  be  taxed,  it 
was  held  that  the  plaintiff  was  entitled  to  costs  upon  the 
lower  scale  only. 

Lord  Abinoer,  C.  B. — The  rule  must  be  absolute. 
Every  case  of  money  paid  by  arrangement  is  within  the 
rule  of  Court 

Aldebson,  B. — If  we  were  merely  to  look  at  the  case 
in  an  equitable  view,  there  could  be  no  doubt  that  the 
pluntiff  ought  to  have  his  costs  taxed  on  the  higher  scale, 
but  the  question  is,  whether  he  has  not  precluded  himself 
by  the  course  he  has  taken  ?    If  we  were  to  enter  into  the 

(a)  Ante,vo\.  7,  p.  397,  O.  S.;  5  M.  &  W.  I6i. 
VOL.   n. — v.   8.  L   L  D.    P.   C. 
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»— V ' 

Levy 

o. 

Magnay. 


merits  of  cases  of  this  kind,  the  Master  could  not  exercise 
his  discretion,  but  would  be  obliged  to  tax  with  a  know- 
ledge that  his  allowance  would  be  reviewed  by  the  Court, 
which  would  render  taxation  endless.  The  intention  of 
the  rule  was,  that  where  defendants  were  driven  to  try  at 
Nisi  Prius  in  a  case  involving  an  amount  under  20Z.,  the 
costs  of  the  plaintiff  should  be  taxed  on  the  lower  scale, 
on  the  ground  that  he  ought  to  have  had  recourse  to  a 
cheaper  mode  of  trial  In  this  case  he  has  attempted  to 
do  so,  but  was  prevented  by  the  defendant,  who  afterwards 
alters  his  mind  and  applies  for  leave  to  withdraw  his  plea. 
That  could  only  have  been  done  upon  such  terms  as  the 
Judge  should  think  fit  to  impose,  so  that  in  making  this 
rule  absolute,  we  shall  not  cause  any  evil  for  the  future,  as 
the  plaintiff,  in  a  similar  case,  will  only  have  to  request  the 
Judge  not  to  discontinue  the  action  except  upon  the  terms 
that  the  costs  shall  be  taxed  on  the  higher  scale.  When 
the  Judge  makes  the  order  he  will  take  all  the  circum- 
stances into  consideration,  but  where  there  is  no  direction 
as  to  costs  it  is  better  to  adhere  to  the  general  rule,  though 
it  may  be  hard  in  the  present  case. 


Gurnet,  B.,  concurred. 


Rule  absolute. 


MICHAELMAJ9  TERM,   5   VICT.  515 

April,  1841,  drawn  by  the  plaintiff  upon  and  accepted  by       1842. 
the  defendant,  for  payment  of  20L  three  months  after  date.     ^^h2]JI[^ 
There  was  also  a  count  on  an  account  stated.  _   ^' 

rm.      J    /•      J  111  .  ^  /.     ,  BUSHELL. 

ine  defendant  pleaded  payment  into  Court  of  the  sum 
of  20L  l&s.,  and  that  the  plaintiff  had  not  sustained 
damages  to  a  greater  amount  in  respect  of  the  several 
causes  of  action  in  the  declaration  mentioned. 

The  plaintiff  replied  damages  ultr^  upon  which  issue 
was  joined. 

At  the  trial,  before  Lord  Abinger^  C.  B.,  the  plaintiff 
merely  put  in  and  proved  the  bills,  upon  which  the  de- 
fendant proposed  to  shew  that  he  had  originally  accepted 
a  similar  bill  on  the  9th  of  July,  1840,  as  an  accommoda- 
tion to  certain  persons  who  were  indebted  to  the  plaintiff, 
that  the  bill  set  out  in  the  first  count  of  the  declaration 
was  given  as  a  renewal  of  that  bill,  and  that  on  the  1st  of 
February,  1841,  the  parties  for  whose  accommodation  the 
original  bill  had  been  given  paid  it,  but  omitted  to  take 
away  the  bill,  or  give  notice  of  its  payment  to  the  defendant, 
and  that  he  in  ignorance,  and  without  consulting  them, 
gave  the  bill  set  out  in  the  second  count  as  another  renewal. 
The  learned  Judge  held  the  evidence  inadmissible  on  these 
pleadings,  and  a  verdict  was  found  for  the  plaintiff. 

Crawder  had  obtained  a  rule  nisi  to  set  aside  the  verdict, 
and  for  a  new  trial,  against  which 

Jervis  shewed  cause.  The  object  of  the  defendant  was 
to  prove  that  the  bill  set  out  on  the  second  count  of  the 
declaration  was  in  effect  a  payment  of  the  bill  mentioned 
in  the  first  count  But  such  evidence  was  clearly  inad- 
missible on  these  pleadings.  The  plea  confesses  the  cause 
of  action,  but  affords  an  answer  to  part  of  it  only.  To  a 
count  on  a  bill  of  exchange  or  promissory  note,  a  defendant 
cannot  pay  into  court  a  smaller  sum  than  the  amount  of 
the  bill,  Armfieldw.  Burgin{d).     A  good  plea  might  be 

(a)  Ante,  vol.  8,  p.  247,  O.  S.;  6  M.  &  W.  2S1. 
L  L  2 
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1842.  framed  on  the  &cts,  and  it  is  an  established  rule  that  a 
"j^jjjg  defendant  cannot  give  in  evidence  in  mitigation  of  damages 
^    »•  circumstances  which,  if  pleaded,  would  have  been  a  bar  to 

BUSHELL.  , 

the  action.  Speck  v.  Phillips  (a).  Finleyson  v.  Mackenzie  (A), 
is  relied  upon  by  the  other  side,  but  that  case  was  decided 
upon  the  old  form  of  plea  of  payment  into  court  If  this 
evidence  be  admissible,  a  defendant  would  be  equally 
entitled  to  prove  under  such  pleadings  fraud,  duress, 
infitncy,  coverture,  or  a  release,  and  the  object  of  the  new 
rules  might  at  any  time  be  evaded  by  paying  a  shilling  into 
Court  A  defendant  who  has  pleaded  a  bad  plea  ought 
not  to  be  in  a  better  situation  than  he  would  have  been  by 
pleading  correctly. 

Crcwder^  in  support  of  the  rule.  It  is  conceded  that  the 
plea  is  bad,  but  in  order  to  take  advantage  of  that  defect, 
the  plaintiff  should  have  demurred ;  having  elected  to 
waive  his  right,  he  must  abide  by  the  consequences.  Speck 
V.  Phillips  does  not  apply.  That  was  an  action  by  a 
servant  for  his  wrongful  discharge  by  the  defendant  from 
his  service,  and  the  question  then  was,  whether  the  de- 
fendant could  give  in  evidence  in  mitigation  of  damages, 
matter  which  amounted  to  a  justification  of  the  discharge? 
In  that  case  the  defendant  could  not  demur,  but  here  a 
bad  T>lea  beipg  allowed  to  remajn  on  the  record,  the 
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vers  (a)  is  also  an  authority  to  shew  that  if  a  plaintifip  chooses  1842. 
to  go  to  trial  on  an  irregular  issue,  the  defendant  is  let  into  Habbib 
any  defence  which  he  miirht  have  to  the  action.  _    ^' 

•^  ^  BiTBHBLL. 

Cur.  adv.  vulL 

Lord  Abinoeb,  C.  B. — ^We  have  looked  into  the  case  of 
Fifdeyi&n  v.  Mackenzie  decided  by  the  Court  of  Common 
Pleasy  and  it  appears  so  much  in  point,  that  we  think  we 
cannot  refuse  a  rule  for  a  new  trial  in  this  case.  The 
defendant  will  exercise  his  discretion  as  to  making  any 
amendment  in  his  plea,  which  is  certainly  a  bad  plea.  I 
did  wrong  in  refusing  him  an  opportunity  of  going  into  his 
evidence,  but  I  thought  he  was  not  at  liberty  to  do  so  on 
this  plea,  and  but  for  the  authority  of  the  Court  of  Common 
Pleas,  I  should  think  so  stilL  The  defendant  may  amend, 
on  payment  of  the  costs  of  the  amendment  only ;  however 
I  do  not  mean  to  suggest  that  an  amendment  is  necessary. 

Rule  absolute, 
(a)  5  Sep.  38. 


Wright  v.  Maudb  and  Others. 

Trespass  for  felse  imprisonment  against  the  defend-  The  plaintiff 

WIS  snnmioiicd 
ants,  who  were  coramissionerB  of  bankrupt      Plea,  not  b^  oommis- 

guilty,  by  statute.  SX^^^ 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Yorkshure  S^^^^i^'S^en 

Summer  Assizes,  it  appeared  that  a  fiat  in  bankruptcy  had  o'clock,  on  a 

issued  against  a  person  of  the  name  of  Grier,  who  was  and  produce 

alleged  to  have  committed  an  act  of  bankruptcy,  by  assign-  He'impeSBdat 

inff  his  effects  to  trustees,  for  the  benefit  of  his  creditors.  «!«▼«»,  and 

®  ^  afterwardaat 

one,  when  the 
comminionera  bein^  engaffed  with  another  case,  he  left.     He  was  inbaequently  apprehended  bj 
virtue  of  a  warrant  issuM  fay  the  commissionen,  which,  after  reciting  the  summons,  directed  the 
officer  to  bring  the  plaintiff  "  to  be  examined  as  aforesaid,  and  to  produce  the  said  assignment.'* 

Heidt  6rst,  that  the  warrant  was  regular,  inasmuch  as  it  was  the  duty  of  the  plaintiff  to  wait 
nntil  the  commissioners  were  ready  to  examine  him.  * 

Secondly,  that  the  warrant  was  not  vitiated  by  the  introduction  of  the  words»  **  to  be  examined, 
and  to  prodttoe  the  said  assignment.** 
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The  deed  of  assignment  was  in  the  possession  of  Messrs. 
Taylor  and  Co.,  attomies  at  Wakefield,  and  was  attested 
by  the  plaintiff,  who  was  their  clerk.  The  defendants 
issued  the  following  summons,  directed  to  the  plaintiff  and 
others,  under  the  6  Geo.  4,  c.  16,  s.  33:  "By  virtue  of  a 
fiat  in  bankruptcy,  bearing  date,  &c.,  these  are  to  will  and 
require  you  and  each  of  you,  to  whom  this  our  warrant  is 
directed,  personally  to  be  and  appear  before  the  majori^  of 
us,  the  said  commissioners,  at,  &c.,  at  the  hour  of  eleven 
in  the  forenoon  of  the  13th  of  March,  and  then  and  there 
to  bring  with  you  and  produce  to  us  a  certain  indenture  of 
assignment,  &&"  The  plaintiff,  on  the  receipt  of  this 
summons,  applied  to  his  employers  for  the  deed,  but  they 
having  refused  to  let  him  have  it,  he  attended  without  it, 
at  the  place  and  hour  appointed,  when  he  was  informed  by 
the  solicitor  to  the  fiat,  that  the  commissioners  were  en- 
gaged on  other  business,  and  would  not  require  his  attend- 
ance until  one  o'clock.  On  his  again  attending  at  that 
hour,  he  saw  one  of  the  commissioners,  who,  on  learning 
that  he  had  not  brought  the  deed,  said,  "  You  must  have 
known  that  it  was  no  use  to  come  without  the  assignment, 
but  we  will  hear  what  you  have  to  say  by  and  by."  The 
plaintiff  then  went  away,  and  a  day  or  two  afi;erwards  was 
taken  into  custody  by  virtue  of  a  warrant,  issued  by  the 
commifisionera-    The  warrant,  after  reciting  the  oroeecdir 
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Impey  (a),  was  relied  on.  The  learned  Judge  was  of  that  ^  1842 
opinion,  but  directed  the  jury  to  say ;  firet,  the  amount  of 
damage,  assuming  a  trespass  to  have  been  committed ;  and, 
secondly,  whether  the  commissioners  had  authorized  the 
plaintiff  to  go  away.  The  jury  foimd  the  latter  question 
in  the  negative,  and  also  that  the  plaintiff  had  sustained 
no  damage ;  upon  which,  the  learned  Judge  nonsuited  the 
plaintiff,  reserving  leave  for  him  to  move  to  enter  a  ver- 
dict for  nominal  damages. 

Knowle$  now  moved  accordingly,  or  for  a  new  trial.  There 
are  several  authorities  to  shew  that  an  action  will  lie  against 
commissioners  of  bankrupt.  Groocock  v.  Cooper  (i),  Isaac 
V.  Impey  (c).  [Lord  Abingery  C.  B. — ^There  can  be  no 
doubt  about  that]  Then  the  plaintiff  was  not  guilty  of 
any  disobedience  to  the  summons,  for  he  attended  at  the 
time  and  place  appointed,  when  he  was  informed  that  his 
presence  was  not  then  required ;  he  was,  therefore,  entitled 
to  a  fresh  summons.  But  at  all  events  the  warrant  is  bad 
in  form,  as  it  directs  the  plaintiff  to  be  taken  into  custody, 
not  only  for  the  purpose  of  being  examined,  but  also  until 
he  should  produce  a  deed  which  was  not  in  his  possession, 
and  over  which  he  had  no  control.  Where  a  statute  con- 
fers an  authority  to  interfere  with  the  liberty  of  the  subject, 
its  terms  must  be  strictly  pursued.  Bracy*8  case  (</), 
Yoxley's  case  (e),  The  King  v.  Nathan  (/),  Evans  v. 
Beesig). 

Lord  Abinger,  C.  B. — There  is  no  ground  for  a  rule  in 
this  case.  The  33rd  section  of  the  6  Geo.  4,  c.  16, 
authorizes  the  commissioners  to  summon  the  party  to  attend 
and  produce  such  documents  as  they  shall  deem  requisite, 
and  if  he  shall*  not  attend,  then  to  issue  a  warrant  to  bring 

(a)  1  B.  &  C.  163.  (e)  l  Salk.  351. 

(6)  8  B.  &  C.  211.  (/)  2  Str.  880. 

(c)  10  B.  &  C.  442.  (y)  12  Adol.  &  E.  56 ;  4  P.  & 

{d)  1  Salk.  348.  D.  32. 
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him  before  them,  to  be  exammed  as  aforesaid ;  that  is,  to 
the  effect  specified  in  the  summons.  Now  the  summons 
directs  the  plaintiff  to  appear  before  the  commissioners  to 
be  examined  in  a  particular  manner,  that  is,  with  reference 
to  a  certain  document  He  does  not  obey  this  summons, 
and  then  a  warrant  issues,  which  states,  that  he  is  ^^  to  be 
examined  as  aforesaid,"  that  is,  in  the  manner  indicated  by 
the  summons.  1£  the  warrant  had  merely  directed  the 
plaintiff  to  be  brought  up  for  examination,  and  had  said 
nothing  about  the  assignment,  the  plaintiff  might  then  have 
contended,  that  the  warrant  was  defective  on  that  ground. 
With  respect  to  the  other  point,  I  think  that  no  firesh 
summons  was  required  to  compel  the  plaintiff's  attendance 
at  one  o'clock.  Commissioners  of  bankrupt  have  fi^- 
quently  several  commissions,  which  must  be  taken  in  order, 
and  a  witness  in  one  who  comes  and  finds  the  commissioners 
engaged  in  another,  has  no  right  to  make  that  circumstance 
an  excuse  for  going  away.  The  plaintiff  in  this  case  was 
bound  to  be  present  at  one  o'clock,  and  his  leaving  after 
the  conversation  with  the  commissioner,  was  altogether 
unauthorized. 


Parke,  B. — I  am  of  the  same  opinion.     The  first  ques- 
tion is,  did  the  plaintiff  obey  the  exigency  of  the  summons? 
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of  the  33rd  section  of  the  6  Geo.  4,  c.  16,  which  enacts, ''  that 
after  adjudication,  it  shall  be  lawfiil  for  the  commissioners, 
by  writing  mider  their  hands,  to  summon  before  them  any 
person  whom  the  commissioners  believe  capable  of  giving 
information  concerning  the  person,  trade,  dealings,  or  estate 
of  such  bankrupt,  or  concerning  any  act  or  acts  of  bankruptcy 
committed  by  him,  and  it  shall  be  lawful  for  the  said  com- 
missioners to  require  such  person  to  produce  any  books, 
papers,  deeds,  writings,  or  other  documents,  in  his  custody 
or  power,  which  may  appear  to  the  commissioners  neces- 
sary to  the  verification  of  the  deposition  of  such  person,  or 
to  the  full  disclosure  of  any  of  the  matters  which  the 
commissioners  are  authorized  to  inquire  into,  and  if  such 
person,  so  summoned  as  aforesaid,  shall  not  come  before  the 
commissioners,  at  the  time  appointed,  &c.,  it  shall  be  lawful 
for  the  said  commissioners,  by  warrant,  under  their  hands 
and  seals,  to  authorize  and  direct  the  person  or  persons, 
therein  named  for  that  purpose,  to  apprehend  and  arrest 
such  person,  and  bring  him  before  them  to  be  examined 
as  aforesaid."  Then,  what  is  the  meaning  of  the  words 
"  as  aforesaid  7^  The  commissioners  have  power  to  examine 
any  person  who  can  give  information  concerning  the  pro- 
perty or  acts  of  the  bankrupt ;  and  ancillary  to  that,  any 
person  who  can  produce  any  deeds,  in  his  custody  or  pos- 
session, that  appear  to  them  necessary  for  that  purpose. 
If  the  person  summoned,  refuses  to  come,  they  may  issue 
their  warrant  to  compel  him  to  appear,  with  the  documents ; 
but  if  he  comes  with,  and  refuses  to  produce  them,  they 
may  commit  him  under  the  34th  section.  Here  then,  the 
commissioners  had  issued  a  summons,  directing  the  plaintiff 
to  attend  before  them  to  be  examined,  and  to  bring  with 
him  a  document,  which  would  furnish  them  with  the  means 
of  examining  him  with  effect.  He  disobeys  that  summons ; 
whereupon  they  issue  a  warrant  for  his  apprehension  ^^tgt 
the  purposes  aforesaid."  The  warrant  should  be  ad  idem 
with  the  summons,  for  if  it  were  otherwise,  the  party  might 
answer,  that  he  had  not  brought  the  document,  because  he 
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had  not  been  required  to  do  so  by  the  warrant  There  is, 
therefore,  no  ground  for  a  rule  m  this  case,  and  in  strict- 
ness, the  Judge,  instead  of  nonsuiting,  should  have  directed 
the  jury  to  find  fi^r  the  defendanta 


Gurnet  and  Rolfb,  B.'s,  concurred 


Rule  refused. 


A  notice  of 
action  onder 
the  24  Oea  2, 
c.  44,  s.  1,  is 
notlMd,lnrrea. 
son  of  its  Deing 
siffned  by  the 
pUintifl^  or  of 
Its  being 
served,  not  by 
the  attorney, 
bat  by  his 
clerk. 


Morgan  v.  Leach  and  Another. 

Jl  RESPASS  for  false  imprisonment     Plea  not  guilty  by 
statute. 

At  the  trial  before  Rolfe,  B.,  at  the  last  Pembrokeshire 
Assizes,  it  appeared  that  the  plaintiff  was  a  surveyor  of 
highways,  and  that  the  defendants,  who  were  magistrates, 
having  been  informed  that  a  dangerous  pit  existed  in  the 
neighbourhood  of  a  certain  highway,  and  that  a  quantity 
of  dung  had  been  thrown  upon  the  highway,  directed  the 
plaintiff,  as  surveyor,  to  fence  the  pit,  and  remove  the 
nuisance.  The  plaintiff  having  omitted  to  do  so,  the 
defendants  wrongfully  convicted  him.  The  conviction 
was  attempted  to  be  supported  under  the  20th  and  73rd 
sections  of  the  Highway  Act,  5  &  6  Wm.  4,  c.  50.  The 
notice  of  action  under  the  24  Geo.  2,  c  44,  s.  1  (a),  was 
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signed  by  the  plaintiff,   indorsed  by  the  attorney,   and        1842. 
served  by  the   attorney's  clerk.     It  was  contended,   on    ^^[^^^^^ 
behalf  of  the  defendants,  that   the  plaintiff  ought  to  be        ^' 
nonsuited ;  on  the  ground,  first,  that  the  notice  of  action  and  Anothar. 
was  served  by  the  attorney's  clerk,  and  not  by  the  attorney; 
and,  secondly,  that  the  notice  was  signed  by  the  plaintiff, 
and  not  by  the  attorney.     The  learned  Judge  overruled 
the  objections,  reserving  leave  for  the  defendants  to  move 
to  enter  a  verdict. 

Evam  moved  accordingly,  first,  the  notice  of  action 
should  have  been  signed  by  the  attorney.  Several  cases 
had  decided  that  a  notice  under  the  24  Geo.  2,  c.  44,  s.  1, 
must  strictly  follow  the  terms  of  that  act  In  Lovelace  v. 
Curry  (a),  Latmrence^  J.,  in  delivering  judgment,  mentions 
a  case  of  Taylor  v.  Fenwicky  M.  23,  Geo.  B.  IL,  in  which 
the  notice  was  written  by  the  attorney,  and  signed  by  him 
thus,  '^  given  under  my  hand  at  Durham."  The  attorney, 
in  feet,  lived  at  Durham,  but  it  was  not  expressly  stated 
that  Durham  was  the  place  of  his  residence.  It  was 
argued  at  the  Bar  that  what  appeared  on  the  notice  was 
equivalent  to  a  positive  allegation  that  the  attorney  lived 
at  Durham,  but  the  Court  said,  '^  the  statute  has  prescribed 
a  form  which  must  be  explicitly  followed,  and  it  admits  of 
no  equivalent  The  statute  was  made  to  introduce  a 
strictness  of  form  in  favour  of  justices,  and  it  must  be 
observed  literally."  Secondly,  the  notice  should  have  been 
served  by  the  attorney  himself,  and  not  by  his  clerk.  The 
object  of  the  statute  evidently  was,  to  require  service  of 
the  notice  by  some  party  who  was  authorized  to  accept 
amends  if  tendered. 

Lord  Abinoeb,  C.  B. — There  is  no  ground  for  a  rule 
in  this  case.  The  statute  requires  that  a  notice  shall  be 
delivered  to  the  magistrate,  or  left  at  his  place  of  abode 

(a)  7  T.  R.  635. 
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by  the  attorney  or  agent  Here  it  is  left  by  the  attorney's 
clerk,  which  is  equivalent  to  a  service  by  the  attorney 
himself  As  to  the  other  point,  the  notice  is  not  bad  by 
reason  of  its  being  signed  by  the  plaintiff;  it  is  indorsed 
by  the  attorney,  as  required  by  the  statute,  and  that  is 
sufficient* 


Pabsle,  B, — ^I  am  of  the  same  opinion.  The  statute 
does  not  require  the  notice  to  be  signed.  The  signature 
of  the  plaintiff  was  an  unnecessary  act,  and  could  not 
vitiate  the  notice,  I  also  think  that  it  was  not  necessary 
that  the  attorney  should  serve  the  notice  with  his  own 
hand. 

GuBNBY,  B. — ^The  act  does  not  make  personal  service 
upon  the  magistrate  necessary;  nor  is  it  requisite  for  him 
to  tender  amends  at  the  time  of  giving  notice ;  the  statute 
allows  him  a  month  for  that  purpose. 


RoLFB,  B.,  concurred. 


Rule  refused. 


HuRCtJM  V.  Stebikeb  and  Another. 
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The  plaintiff  besides  seeking  to  recover  damages  under        1842. 

the  special  count  of  the  declaration,  also  seeks  to  recover     ^'^'^^^ ' 

under  the  indebitatus  counts  of  the  declaration,  the  sura  v. 

of  37t  being  the  balance   of  account  for  one   quarter's    md  Another, 
cartage-work  done  by  him  for  the  defendants,  commencing 
on  the  30th  of  June,  and  ending  on  the  30th  of  Septem- 
ber, 1842,  after  giving  the  defendant's  credit  for  the  sum 
of  32.  paid  on  account  thereof 

At  the  trial  before  Aldersan^  B.,  at  the  London  Sittings 
in  this  Term,  it  appeared  that  the  plaintiff  had  entered 
the  service  of  the  defendants  on  the  30th  of  June,  1841, 
at  the  yearly  salary  of  160&,  payable  quarterly.  At  the 
termination  of  the  year  the  plaintiff  was  discharged,  but 
it  was  agreed  that  be  should  continue  his  work  during  the 
month  of  July,  1842.  The  jury  found  that  the  defend- 
ants were  justified  in  discharging  the  plaintiff  for  miscon- 
duct, but  that  he  was  entitled  to  a  month's  wages,  and  a 
verdict  was  found  for  the  plaintiff,  with  102.  6#.  ScL  on  the 
count  for  work  and  labour,  and  for  the  defendants  on  the 
other  issues.  It  was  then  objected  on  the  part  of  the 
defendants  that  the  plaintiff  was  precluded  by  his  par- 
ticulars from  recovering  a  month's  wages.  The  learned 
Judge  having  reserved  the  point, 

M.  D.  HiU  moved  to  enter  a  verdict  for  the  defendants, 
and  contended,  that  under  the  particulars  of  demand,  the 
plaintiff  could  not  recover  less  than  a  quarter's  wages, 
which  the  jury  had  found  he  was  not  entitled  to. 

Lord  Abinoer,  C.  B. — There  is  no  ground  for  granting 
a  rule.  The  meaning  of  the  particular  is,  that  the  plaintiff 
seeks  to  recover  the  balance  of  a  quarter's  wages,  or  so 
much  as  he  may  be  entitled  to  in  respect  of  work  actually 
done.  There  is  no  reason  why  he  may  not  recover  a 
month  8  wages  under  that  particular. 


Pa&kjb,  B. — ^I  am  of  the  same  opinion.     We  ought  to 
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put  a  liberal  constroctiOn  on  particalare  of  demand,  else 
theie  woald  be,  in  &ct,  two  declarations.  The  meaning 
of  this  particular  is,  that  the  plaintiff  limits  his  claim  to 
one  quarter  in  point  of  time,  and  to  the  sum  of  Z7L  in 
lespect  of  amount. 


Aldbbson  and  Rolpb,  B.'s,  concurred. 


Rule  refused. 


TIm  Court  bti 
nopow6r»iiiid0r 
the  Rw.  Gen., 
aT.,4Vlet 
or  odMrwiM  to 
conqMl,alet. 
•orofte 
plaintiff  in 
tto 


cnwreQ  imo 

tlie< 

role. 


Dob  dem.  Pbatten  v.  Board. 

J.N  this  case  the  lessor  of  the  plaintiff  had  delivered  a 
declaration  in  ejectment,  and  obtained  a  rule  for  judgment, 
after  which  the  defendant  delivered  a  plea,  together  with 
the  consent  rule  signed  by  him.  The  lessor  of  the  plaintiff 
refosed  to  join  in  the  consent  rule,  upon  which  the  de- 
fendant ruled  him  to  reply,  and  in  due  course  signed 
judgment  of  non  pros.,  and  taxed  his  costa  The  lessor 
of  the  plaintiff  refused  to  pay  the  costs,  on  the  ground  that 
he  had  not  entered  into  the  consent  rule. 


JTumias  moved  for  a  rule,  calling  on  the  lessor  of  the 
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rules  and  practice,  shall  be  entitled,  on  production  of  such  1842. 

plea,  to  an  order  of  a  Judge  for  leave  to  draw  up  a  rule  j^^^^^j^ 

for  judgment,  as  of  the  time  at  which  such  rule  for  judg-  P»attbn 

ment  would  have  been  obtained.  Board. 

Prideaux  shewed  cause.  The  Court  has  no  jurisdiction 
to  award  costs  against  a  lessor  of  the  plaintiff,  who  has  not 
entered  into  the  consent  rule,  there  being  merely  a  nominal 
plaintiff.  Gaodright  v.  Badtitk{a)y  Smith  v.  Bamardis* 
Um{p)y  Doe  d.  Vernon  v.  Roe{c\  though  they  may  stay 
the  proceedings  in  a  second  action  until  the  costs  of  the 
first  are  paid.  Doe  d.  Langdon  v.  Langdon  {d).  Nor  can 
the  Court  compel  the  plaintiff  to  enter  into  the  consent 
rule,  since  the  proceedings  are  at  an  end.  The  Reg.  Gen., 
H.  T.,  4  Vict,  does  not  apply,  its  only  object  being  to 
enable  the  defendant  to  appear  and  defend  the  action, 
without  the  formal  process  of  a  rule  for  judgment  against 
the  casual  ejector.  The  defendant  in  this  case  has  not 
availed  himself  of  its  provisions. 

ThammSf  in  support  of  the  rule,  argued,  that  the  lessor 
of  the  plaintiff,  by  appearing  on  the  present  rule,  had 
declared  himself  to  be  the  real  plaintiff  in  the  suit,  and 
had  given  the  Court  a  jurisdiction  over  him. 

Lord  Abinqeb,  C.  B. — ^The  Court  has  no  power  to  give 
costs  in  this  case.  The  rule  was  made  for  the  convenience 
of  defendants.  The  present  rule  must  be  discharged,  with 
costs. 

Parke,  B. — The  rule  which  has  been  referred  to  applies 
to  those  cases  only  where  no  judgment  against  the  casual 
ejector  has  been  moved  for  on  the  part  of  the  plaintiff,  and 
the  intention  of  it  was,  to  give  the  tenant  an  opportunity 

(a)  2  W.  Blac.  763.  P.  237. 

(6)  2  W.  Blac.  904.  (rf)  6  B.  &  Ad.  864. 

(c)  7Adol.  &E.  14;  2N.  & 
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of  coming  in  and  defending  the  action,  without  pnttii^ 
him  to  the  trouble  of  searching  to  see  if  judgment  against 
the  casual  ejector  has  been  moved  for.  The  rule  is  not 
very  clearly  expressed,  as  to  the  consequences  of  the  pUdn* 
tiff  not  proceeding  afterwards;  but,  at  all  events,  it  is 
applicable  to  those  cases  only  where  parties  have  availed 
themselves  of  its  provisions.  As  fitr  as  the  old  practice 
is  concerned,  the  authorities  cited  clearly  shew  that  the 
Court  has  no  power  to  compel  a  lessor  of  the  plaintiff  to 
pay  the  costs  of  a  judgment  of  non  pros.,  unless  he  enters 
into  the  consent  rule.  Tlie  costs  of  this  rule  will  be  paid 
to  the  person  whom  the  defendant  has  recc^ised  as  the 
real  plaintiff,  by  serving  him  with  the  rule  nisi. 


Aldebson  and  Rolfb,  B.'s,  concurred. 


th« 


mtgbt  bo 


Clowes  v.  Bbetell. 

WrILLES  moved  for  a  rule,  calling  on  one  Welby  to 
shew  cause  why  execution  should  not  issue  against  him  or 
his  goods.  The  defendant  was  a  member  of  a  company 
incorporated  by  the  4  &  5  Vict  c.  Ixxxix,  intituled^  **  An 
act  to  enable  the  Patent  Boiling  and  Compressing  Iron 
Company  to  purchase  certain  letters  patent,  and  to  sue 
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that  it  shall  be  lawful  for  the  plaintiff  to  cause  execution       18412. 
upon  any  judgment,  decree  or  order  obtained  by  him  in      clowes 
any  such  action  or  suit  against  any  such  nominal  party  as     j^   ^\ 
aforesaid,  to  be  issued  against  all  or  any  of  the  shareholders 
for  the  time  being  of  the  company,  and  if  such  execution 
shall  be  ineffectual  to  obtain  satis&ction  of  the  sums  sought 
to  be  recovered  thereby,  then  it  shall  be  lawful  for  him  to 
cause  execution  to  be  issued  against  any  person  who  was 
a  shareholder  of  the  company  at  the  time  the  contract  was 
entered  into,'  upon  which,  such  action  or  suit  shall  have 
been  instituted ;  provided  always,  that  no  such  execution 
against  any  person  being,  or  having  ceased  to  be,  a  share- 
holder, shall  be  issued  -without  leave  first  granted  by  the 
Court  in  which  such  judgment,  decree  or  order  shall  have 
been  obtained  upon   motion,   in  open  Court,  and  after 
notice  of  such  motion  given  to  the  person  sought  to  be 
charged."    The  plaintiff  had  issued  execution  against  the 
effects  of  the  company,  but  they  had  proved  insufficient ; 
and  the  only  question  was,  whether  it  was  competent  to 
enter  on  the  record  a  suggestion  of  the  fact  of  Welby 
being  a  shareholder,  or  whether  the  plaintiff  was  bound  to 
proceed  by  scire  £Eu;ias  ? 

Peacock  shewed  cause,  in  the  first  instance,  and  cited 
Rantfard  v.  Bosanquet  (a),  and  Eardley  v.  Law{b\  as  au- 
thorities to  shew  that  the  proceeding  should  be  by  scire 
facias. 

fFiiles,  contrii,  argued,  that  a  scire  facias  was  not  neces^ 
sary,  as  the  11th  section  directed  that  execution  should 
issue  against  eveiy  shareholder,  ''as  if  he  had  been  by 
name  a  party  to  such  proceedings." 

Pee  Curiam. — The  point  has  been  already  solemnly 

(a)  12  Adol.  &  E.  813. 
(6)  12  Adol.  &  E.  802 ;  4  P.  &  D.  379. 
VOL.  n. — V.  8.  MM  Dw    P%    C* 
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^25nM      acire  facias. 


1642.       decided,  therefore,  the  rule  must  be  absolute  to  issue  a 

Rule  aocordingly  (a), 
(a)  WuifffieidT.Bartan,imt$,p.US. 


famLu 


WiLLsoN  V.  Cabet  and  Cunnington. 

^J[»**J||'«»l   J.N   this  case,  the   two  defendants  pleaded  separately, 
linteraft   similar  pleas,  and  demurred  specially  to  the  applications 


plead  Mpinto.  thereta    The  question  raised  by  the  demurrer  was  sub- 

g^jJ^JJ^  stantially  the  same  in  each, 
m  denuiiiMi 

onljr  it  «Bti.  N.  JR.  Clarke  having  been  heard  in  support  of  Cunning- 

***  ^^K.  ton's  demurrer. 


Martin  appeared  to  support  Carey's  demurrer. 

JF.  H.  JFaifon  for  the  plaintiff,  objected  that  two  counsel 
could  not  be  heard  in  support  of  two  defendants,  whose 
interest  was  identical,  and  whose  pleas  and  demurrers  were 
substantially  the  same.  He  referred  to  Brook  v.  Turner  (a), 
in  which  case  the  Court  of  Common  Pleas,  under  similar 
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Wabner  V.  Powell. 

J.  HIS  was  an  interpleader  rule  obtained  by  the  sheriff  The  Coort  his 
of  Coventry.     On  the  parties  appearing  on  the  15th  of  iyrer  a^^Mrif^ 
November,  "*  "■P*^  ^  . 

by  him,  not- 

R.  V.  Richards  for  the  execution  Creditor,  objected  that  his  office  has 
the  jurisdiction  of  the  Court  over  the  sheriff  had  been  put  ^^l^t^ 
an  end  to  by  the  6  &  6  Vict  c.  110,  the  10th  section  of  ^*^«^ 
which  enacts,  "that  after  the  9th  day  of  November,  there 
shall  be  no  sheriff  and  no  recorder  in  the  city  of  Coventry, 
and  that  the  mayor  of  Coventry  for  the  time  being  shdl 
be  the  returning  officer  for  the  election  of  members  to  serve 
in  Parliament  for  the  said  city." 

Per  Cubiam. — The  sheriff  having  executed  the  writ^ 
is  amenable  to  the  Court,  notwithstanding  the  act  o£ 
Parliament 


Imrat  v.  Magnay. 

Case  against  the  Sheriff  of  Middlesex,  for  neglecting  "^^^^^^^^ 
to  levy  under  a  writ  of  fieri  &cias,  and  for  a  false  return  for  a  false  re- 

^       11    1  Thi  M  turn  of  nulla 

of  nulla  bona,     r  lea,  not  guilty.  bona,  to  which 

At  the  trial  before  Lord  Abinger,  C.  B.,  the  plaintiff  S^t^riw*^ 

proved  that  he  had  obtained  a  judgment  against  one  Gom-  ^^  ^^ 

pertz,  and  on  the  25th  of  February,  1842,  issued  a  writ  of  sherifl^  to  an 

fieri  &cias,  which  was  delivered  to  an  officer  of  the  name  ^ent  to  corw 

of  Thompson  to  execute.     Gompertz  was  at  that  time  ^^^1^®  ^^ 

living  in  Chester  Square,  and  was  in  possession  of  fumi-  8^»  *^>® 

give  evidence 
that  the  judgments  and  prior  executions  arc  fraudulent  and  void,  without  proving  that  the  sheriff 
was  a  party  to,  or  had  notice  of  the  fraud,  and  for  that  purpose,  the  conduct  of  the  debtor,  with 
respect  to  previous  executions  connected  with  the  fraud,  is  admissible; 

Where  a  sheriff  has  seized  goods  under  a  writ  issued  upon  a  judgment,  frmdulent,  under 
13  Elis.  a  5»  against  creditors,  and  such  foods  remain  in  his  hands,  ne  is  boimd  to  seise  an^ 
sell  them  under  a  subsequent  writ,  founded  on  a  bon&  fide  debt 

M  M  2 
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1842.       ture  and  goods  which  were  valued  at  considerably  more 
''^^J]]^    than  10002,     Thompson  refused  to  levy  under  the  plain- 
*•  tiff's  writ,  alleging  that  the  goods  were  already  in  the 

possession  of  the  sheriff  under  a  prior  writ  issued  at  the 
duit  of  one  Bebb.  On  the  4th  of  March,  the  plaintiff 
ruted  the  sheriff  to  return  the  writ,  and  on  the  10th  of 
March,  the  latter  took  out  a  summons  under  the  Inter- 
pleader Act,  which  was  heard  before  Lord  Denman^  C.  J., 
who  refused  to  make  any  order.  On  the  14th  of  March, 
the  sheriff  returned  nulla  bona,  upon  which  the  present 
action  was  brought  On  the  part  of  the  defendant,  it  was 
proved  that  in  the  month  of  January,  1841,  a  writ  was 
delivered  to  him  to  levy  on  the  goods  of  Gompertz  SOOOi^, 
at  the  suit  of  one  Watson.  On  the  5th  of  July,  1841, 
Unother  writ  was  delivered  to  him  at  the  suit  of  one  Lewis 
for  2632,  On  the  4th  of  December,  1841,  another  writ 
was  delivered  to  him  at  the  suit  of  one  Teed  for  82iL  On 
the  7  th  of  December,  1841,  another  writ  was  delivered  to 
him  at  the  suit  of  one  Bebb  for  3015^  Another  writ  had 
also  issued  at  the  suit  of  one  Palmer.  In  reply  to  this 
evidence,  the  plaintiff  proposed  to  prove  that  Watson's 
tnrit  had  been  withdrawn,  and  that  Bebb's  writ  was  fraudur 
lent  and  void  as  against  a  bon&  fide  creditor,  and  for  this 
purpose  he  tendered  evidence  of  the  conduct  of  Gomperts 
with  respect  to  former  executionSi     It  was  objected  on  the 
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of  Grompertz.  Taylor  had  refused  to  proceed  to  judgment  1842. 
without  Watson's  authority,  upon  which  Grompertz  pro-  bimAY 
duced  a  paper  purporting  to  be  written  by  Watson,  as  an  »• 

authority  for  Taylor  to  proceed.  This  paper  was  proved 
to  be  in  the  handwriting  of  Gompertz*s  brother-in-law. 
A  verdict  having  been  found  for  the  plaintiff, 

Erk  had  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection,  against  which 

Crawder,  R.  V.  Richards,  and  Chambers  shewed  cause. 
The  fiicts  of  this  case  are  such  as  to  render  evidence  of 
firaud  admiasible  against  the  sheriff.     Notwithstanding  the 
prior  executions,  Gompertz  remained  in  possession  of  the 
property,  and,  under  the  circumstances,  it  was  the  duty 
of  the  sheriff  to  make  inquiries,  when  he  would  have 
found  that  those  executions  were  fraudulent,  Lamck  v. 
Crowder  (a).    The  general  rule  is,  that  in  the  case  of  two 
executions,  the  sheriff  must  stand  indifferent  between  the 
parties ;  if  he  favours  the  one  party  whose  execution  turns 
out  to  be  merely  colourable,  he  is  liable  to  the  other.     In 
fFarmoO  v.  Younff  (b),  which  was  an  action  agfunst  a  sheriff 
for  a  fidse  return  of  nulla  bona,  the  sheriff  proved  that  he 
had  seized  all  the  goods  of  the  debtor  under  a  fieri  facias 
in  another  suit,  before  the  plaintiff's  writ  was  delivered  to 
him.     The  plaintiff,  in  answer,  proved  that  the  judgment 
upon  which  the  first  execution  was  sued  out,  was  entered 
up  upon  a  warrant  of  attorney  fiiuudulently  executed  by 
the  debtor  in  order  to  defeat  the  plaintiff's  execution,  and 
that  he  gave  notice  to  the  sheriff  to  retain  the  proceeds  of 
the  goods  levied.    The  sheriff,  on  the  first  day  of  the  next 
Term,  was  served  with  a  rule  to  return  the  writ  of  fieri 
facias  under  which  he  had  first  levied.     He  did  not  give 
any  notice  to  the  plaintifis,  by  whom  the  second  fieri  facias 
had  been  sued  out,  that  he  had  been  served  with  such  a 

(a)  8  B.  &  C.  132.  (b)  5  B.  &  C.  560. 
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1842.  nile,  and  at  the  expiration  of  the  six  days  m^itioDed  in 
I^AY  that  rule,  the  sheriff's  officer  pidd  over  the  proceeds  of 
the  goods  levied  to  the  plaintiff  at  whose  suit  the  first 
fieri  &cias  had  been  sued  out,  and  it  was  held  that  thb 
was  misconduct  in  the  sheriff,  and  rendered  him  liable  to 
the  plaintiff  in  the  second  execution.  In  the  present  case, 
there  was  sufficient  to  shew  that  Thompson,  the  officer, 
had  lent  himself  to  Gompertz,  and  was  in  league  with 
him.  Barber  ▼.  Mitchell  (a),  which  will  be  cited  on  the 
other  side,  is  only  an  authority  to  this  extent,  that  the 
Court  will  not  interfere  summarily  to  compel  the  sheriff 
to  pay  over  the  proceeds  of  an  execution  to  a  bon&  fide 
creditor  upon  the  mere  belief  that  a  prior  execution  is 
fiiiudulent  In  this  case,  finud  clearly  appears.  In  Lovieh 
T.  CrawdeTy  Bayley,  J.,  says,  ^'  Where  a  plaintiff  sues  out 
execution,  and  seizes  under  a  fieri  facias  the  goods  of  his 
debtor,  and  suffers  them  to  remiun  long  in  the  debtor'^ 
handfl^  a  subsequent  execution  creditor  may  treat  the  goods 
as  the  goods  of  the  debtor." 

JErk  and  fFatsan,  in  support  of  the  rule.  The  &cts  do 
not  afford  evidence  of  collusion  or  firaud  on  the  part  of  the 
sheriff,  in  the  absence  of  which,  he  cannot  be  liable.  An 
execution  is  not  necessarily  firaudulent  because  it  has  been 
suspended,      WarmvU  \\  Foun/^f  is  gq  atithority  that  a  party 
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directed  the  sheriff  not  to  sell.  In  Barber  v.  MUcheU,  1842. 
I^atteion,  J.,  in  delivering  judgment  after  consideration, 
says,  *'The  question  as  to  whether  the  judgment  first  ob- 
tained was  firaudulent  or  not,  could  not  be  raised  in  an 
action  against  the  sheriff.  For  that  purpose,  an  issue  must 
be  directed." 

Cur.  adv.  vult 

Pabke,  B. — The  judgment  of  the  Court  was  delayed  in 
this  case,  for  the  purpose  of  considering  whether  the  ruling 
of  my  Lord  Chief  Baron  on  two  questions,  which  arose 
at  the  trial,  was  correct  in  point  of  law.  This  was  an 
action  by  a  judgment  creditor  against  a  sheriff,  for  neglect- 
ing to  levy,  and  returning  nulla  bona.  Hie  defence  was 
that  the  goods,  proved  to  be  in  the  possession  of  Gompertz, 
the  original  defendant,  of  the  value  of  considerably  more 
than  1000/.,  were  not  seizable  under  the  plaintiff's  writ, 
because  there  were,  before  its  delivery  to  the  sheriff,  five 
writs  of  fieri  facias  in  the  hands  of  the  sheriff,  commanding 
him  to  levy  to  a  much  greater  amount  The  answer  to 
this  case  on  the  part  of  the  plaintiff  was,  that  part  of  those 
were  withdrawn,  and  the  principal  judgment  and  execution 
remaining,  were  firaudulent  against  bona  fide  creditors,  and 
if  it  was  removed,  that  there  were  goods  enough  to  answer 
the  plaintiff's  debt  The  plaintiff's  counsel  offered  evi- 
dence of  the  firaud.  The  counsel  for  the  defendant  objected 
that  such  evidence  could  not  be  received  against  the  sheriff, 
unless  the  sheriff  had  notice  of  the  fi'aud ;  and  the  Lord 
Chief  Baron  admitted  the  evidence,  reserving  the  point 
Thb  is  the  first  point  to  be  decided.  In  order  to  show 
that  the  judgments  and  executions  were  fi:audulcnt,  evi- 
dence was  offered  of  the  conduct  of  Gompertz  with  respect 
to  former  executions.  The  principal  writ  of  fi.  fa.  reb'ed 
on  by  the  defendants  was  at  the  suit  of  one  Bebb  for  3015/. 
delivered  to  the  sheriff  on  the  7th  December,  1841,  an 
execution  was  in  the  sheriff's  hands  fi-om  January,  1841, 
at  suit  of  one  Watson  for  3000/.,  and  shortly  before  Bebb's 
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1842.       writ  was  broc^ht  to  the  sheriflTs  oflSce  to  be  executed,  he 
^^XTT^^    declined  to  do  so  unless  Watson's  was  withdrawn ;  Gkun- 


Maanat. 


pertz  procored  an  authonQr  from  Watson  to  withdraw  it, 
and  Grompertz's  attorney  paid  the  costs.  Watson's  writ 
had  been  issued  in  the  beginning  of  1841,  by  a  Mr. 
Taylor,  in  an  action  commenced  by  him  at  the  request 
of  Gompertz.  As  Taylor  would  not  proceed  to  judgment 
without  Watson's  authority,  Gompertz  undertook  to  pro- 
cure it ;  and  he  accordingly  produced  a  paper  purporting 
to  be  written  by  Watson,  and  an  authority  to  proceed; 
but  there  was  evidence  that  the  paper  alleged  to  be  in 
Watson's  handwriting,  was  in  that  of  a  brother-in-law  of 
Grompertz.  Mr.  Erky  for  the  defendant,  objected  that  the 
conduct  of  Gompertz  generally  on  previous  executions  was 
not  admissible  in  an  action  against  the  sheriff;  and  this  is 
the  second  question  we  have  to  decide.  If  Bebb's  exe- 
cution is  rejected,  the  others  being  to  an  amount  of  about 
8002,,  and  upwards,  do  not  appear  to  cover  the  whole  of 
the  effects  of  which  prima  fiMue  evidence  was  given.  The 
objections  made  by  Mr.  Erie  ought  not  to  prevail  So  fiur 
as  it  relates  to  the  rejecting  evidence  that  the  executions 
were  fraudulent,  that  is  to  say,  that  they  were  delivered 
to  the  sheriff  for  the  purpose  of  covering  and  protecting 
the  property  against  other  executions,  and  not  for  the 
purpose  of  being  carried  into  effect  by  the  levy,  the  < 
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between  the  first  execution  and  the  second.  But  in  this  1842. 
case,  evidence  was  received  to  impeach  the  judgment 
itself  on  the  ground  of  fi-aud ;  and  the  question  is,  whether 
evidence  was  admissible  for  that  purpose.  Mr.  Erie  con- 
tended, on  the  trial,  that  the  evidence  was  inadmissible, 
without  notice  of  the  fraud  to  the  sheriff;  but  if  my  Lord 
had  reserved  this  question,  there  was  evidence  given  of 
notice  at  least  sufficient  to  put  the  sheriff  on  inquiring 
whether  such  firaud  had  been  committed ;  for  notice  to  the 
sheriff^s  officer  to  whom  the  execution  of  the  plaintiff's 
writ  was  committed,  after  the  delivery  of  the  writ  to  him, 
was  notice  to  the  sheriff  himself;  and,  therefore,  that 
objection  of  Mi;  Erie  cannot  prevml.  He  contended, 
however,  on  the  motion  before  us,  that  notice  was  not 
enough,  and  that  the  sheriff  could  not  be  liable  unless 
there  was  fraud,  and  the  sheriff  was  a  party  of  it.  It 
appears  to  have  been  much  doubted,  whether,  in  an  action 
against  the  sheriff,  it  could  be  shewn  that  a  prior  judgment 
was  fraudulent  against  a  creditor  seeking  to  effect  a  sub- 
sequent execution,  and  the  point  has  never  been  expressly 
decided,  thoc^h  there  are  dicta  upon  it  In  WarmoU  v. 
Young  (a),  which  was  an  action  against  a  sheriff  for  not 
executing  a  writ  of  fi.  fa.,  the  defence  was,  that  he  had 
previously  seized  at  the  suit  of  one  Knight,  and  the  answer 
to  that  defence  was,  that  Knight's  judgment  was  fraudulent 
and  void.  Lord  TenterdeUy  C.  J.,  received  the  evidence  on 
the  authority  of  a  decision  of  Lord  Kenyan,  in  the  case  of 
Kempland  v.  M^Auley  (6),  having  first  thought  it  inadmis- 
sible ;  he  reserved  the  point  however  for  the  consideration 
of  the  Court  of  Queen's  Bench,  which  supported  his  Lord- 
ship's ruling,  not  on  the  ground  that  such  evidence  was 
in  all  cases  admissible,  for  they  declined  to  decide  the 
general  question,  but  because  it  appeared,  in  that  case, 
that  the  sheriff's  officer,  after  sale,  and  after  notice  to 
retain  the  money  given  by  the  plaintiff  in  order  that  be 

(a)  5  B.  &  C.  660.  (6)  Peake,  8S. 
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IMS.  might  move  the  Court,  paid  it  o?er  to  Kni^t,  without 
^^'^Cir^  infiiraiing  the  plaintiff;  and  the  Court  held,  that  the  sheriff 
was  thereby  goilQr  of  n^ligence,  and  as  Knight  had  no 
rig^t  to  receive  it,  was  responsible  to  the  plaintiff  for  the 
amoont ;  that  he  had  lent  his  aid  to  one  party  instead  of 
standing  indifferent,  and  must  stand  or  fidl  by  the  rig^t  of 
that  party.  On  the  narrow  ground  on  which  this  case  was 
decided,  the  admissibility  of  the  evidence  of  fraud  in  the 
judgment  obtained  by  Bebb,  may  possibly  be  sustainable, 
as  there  was  some  evidence  that  the  sheriff  lent  himself 
to  Bebb  instead  of  standing  indifferent  between  the  parties. 
It  appears  to  us,  however,  that  we  ought  to  decide  the 
general  question,  which  is  left  in  a  doubtful  state.  The 
authority  of  Lord  Kenyan,  in  the  case  above  referred  to, 
turns  out  not  to  be  conclusive ;  seeing  that  in  that  case 
the  sheriff  was  indemnified  by  the  creditor,  and  according 
to  several  cases,  stood  in  the  situation  of  the  creditor,  and, 
therefore,  might  impeach  the  judgment  as  void  against 
him  for  fraud.  In  a  subsequent  case,  my  Brother  PaUemm 
expressed  an  opinion,  on  a  motion  before  him,  that  the 
question,  whether  a  judgment  was  fraudulent  or  not  against 
a  creditor,  could  not  be  raised  in  an  action  against  a  sherifl^ 
though  it  could,  if  he  was  a  party  to  the  fraud.  Barber  v. 
Mitckett(a).  On  the  other  hand,  in  an  action  for  a  fiibe 
return.  Lord  EUenboraugh  appears  to  have  thought  evidence 
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arrived  is,  that  where  soods  seized  under  a  former  writ,        1842. 
founded  on  a  judgment  fraudulent  against  creditors,  re-     ^^^[i^ 
maining  in  the  sheriff's  hands  are  capable  of  being  seized,  ^' 

the  sheriff  is  compellable  to  seize  and  sell  such  goods 
under  a  subsequent  writ  founded  on  a  bona  fide  debt ;  and 
this,  by  virtue  of  statute  13  Eliz.  &  5,  ss.  1  &  2,  which 
enacts,  '^That  all  feofiments,  gifts,  grants,  baigains,  and 
conveyances  of  lands,  tenements,  hereditaments,  goods 
and  chattels,  &c.,  and  all  and  every  bond,  suit,  judgment, 
and  execution  devised  and  contrived  of  malice,  fraud, 
covin,  collusion,  or  guile,  to  the  end,  piurpose,  and  intent 
to  delay,  hinder,  or  defraud  creditors  and  others  of  their 
just  and  lawful  actions,  suits,  debts,  accounts,  damages, 
penalties,  forfeitures,  heriots,  mortuaries  and  relie&,  shall 
be  from  henceforth  deemed  and  taken  (only  as  against  that 
person,  his  heirs,  successors,  executors,  administrators  and 
assigns,  and  every  of  them  whose  actions,  suits,  debts,  ac- 
counts, damages,  penalties,  forfeitures,  heriots,  mortuaries, 
and  reliefs,  by  such  guileful,  covinous,  or  fraudulent  de- 
vices and  practices  as  aforesaid,  are,  shall,  or  might  be  in 
any  way  disturbed,  hindered,  delayed,  or  defitiuded),  to  be 
clearly  and  utterly  void,  frustrate,  and  of  none  effect,  &c^ 
The  judgment  is,  by  the  statute,  made  void  against  cre- 
ditors, but,  by  implication,  it  is  void  against  a  sheriff  who 
acts  on  a  writ  of  a  creditor ;  as  a  deed  which  is  fraudulent 
agdnst  creditors,  Turvell  v.  Tipper  (a).  And  it  is  now  a 
frequent  occurrence  that  the  sheriff  is  bound  to  take  goods 
which  have  been  fraudulently  conveyed  or  assigned  to 
defeat  creditors,  and  is  responsible  in  an  action  for  a  false 
return  at  the  suit  of  a  creditor ;  and  the  statute  seems  to 
me  to  put  both  on  the  same  footing.  Hie  creditor  has  no 
other  direct  way  of  avoidii^  the  judgment  than  by  en- 
forcing his  execution,  for  notwithstanding  the  execution 
upon  a  honk  fide  debt,  it  may  be  the  ground  of  an  appli- 

(a)  Latch.  222. 
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cation  to  the  equitable  jurisdiction  of  the  Court  to  set  it 
aside^  which  I  apprehend  has  arisen  in  comparatively 
modem  times.  Still,  whatever  right  the  creditor  had  at 
the  time  of  the  statute,  he  has  now.  I^  indeed,  the  rig^ 
of  no  creditor  intervenes,  the  sheriff  is  bound  to  sell  under 
the  writ  on  a  fraudulent  judgment,  for  such  judgment  is 
good  between  the  parties,  and  void  only  as  against  ore- 
ditors;  and  if  he  sells  under  such  a  judgment  to  a  bon& 
fide  purchaser,  and  not  to  the  fraudulent  plaintiff  himself 
he  cannot  be  compelled  to  renseize  the  goods,  for  the  pur- 
chaser has  a  good  title.  In  the  present  case,  a  part  of  the 
goods  seized  under  Bebb's  writ  were  unsold;  they  were 
claimed  by  Palmer;  they  had  been  in  the  possession  of 
Grompertz  before;  and  if  Palmer's  claim  was  untenable, 
(and  the  sheriff  was  clearly  responsible  for  its  validity),  and 
the  judgment  at  the  suit  of  Bebb  void  against  the  plaintiff's 
execution,  so  that  these  goods  could  not  be  sold  under  it  as 
prejudicial  to  the  plaintiff's  execution,  the  sheriff  was  liable 
to  this  action  for  not  selling  them.  The  remainder  sold  to 
Bebb  was  also  seizable,  as  Bebb,  on  that  hypothesis,  was  a 
party  to  the  fraud  against  creditors;  and  the  sheriff  was  re- 
sponsible for  neglecting  to  re-seize  them  if  he  had  notice  of 
the  fraud,  or  could  have  discovered  it^by  reasonable  inquiries^ 
and  of  this  there  was  sufficient  evidence.  I  tiiink,  there* 
fore,  and  we  all  axrree,  tliat  tliat  evidence  was  adiDbslble 
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same  fraud*  As  to  his  conduct  in  originally  causing 
Watson's  writ  to  issue,  it  may  be  doubtful  whether  that 
was  admissible ;  but  the  point  does  not  appear,  from  Lord 
Ahingei^g  note,  to  have  been  taken.  The  rule  to  set  aside 
this  verdict  must,  therefore,  be  discharged. 

Rule  discharged. 


ToBiN  V.  Crawford  and  Others. 

L  HIS  was  an  action  of  assumpsit  for  freight.     The  de*  Aplaintifr 

fendants  pleaded,  first,  non  assumpsit ;  secondly,  a  special  diet,  leAve 

plea,  to  which  there  was  a  replication,  a  rejoinder,  and  ^^^Smt^ 

special  demurrer  thereto;   thirdlv«  a  custom,  which  was  to  mote  to 
'^  7  J,  ,  enter  a  nonimt 

traversed.  or  a  Terdict  for 

The  issues  on  the  first  and  third  pleas  were  tried  at  the  mn  was  ae- 

laverpool  Summer  Assizes,  1837,  when  a  verdict  was  found  S^roSfwdoii 

for  the  plaintiff  on  both  issues,  with  741/.  5$.  AcL  damages,  shewing  caoae, 

3  1  ,«,,«,  ^the  Court  di- 

and  leave  was  reserved  for  the  defendants  to  move  to  enter  rectedaipedal 
a  nonsuit  or  a  verdict  for  them.     The  demurrer  was  argued  ^^h^SSey 
and  judgment  given  for  the  plaintifi;      The  defendants  P^^^^^KJ? 
moved  in  pursuance  of  the  leave  reserved,  and  obtained  a  ant :  tbo 
rule  nisi,  on  shewing  cause  against  which,  the  Court  di-  ^^^Sbentwned 
rected  the  facts  to  be  stated  in  a  special  case,  with  liberty  j^^^^|^^ 
for  either  party  to  turn  the  case  into  a  special  verdict     In  judment  of 
Easter  Term,  1839,  the  special  case  was  argued,  and  the  below  aiBnn. 
Court  gave  judgment  thereon  for  the  defendants  (a).  the  defoi^t 

The  plaintifis  then  turned  the  special  case  into  a  special  ^^J?*!?  ^ 
verdict,  and  sued  out  a  writ  of  error  thereon ;  the  Court  of  the  trial 
Error  aflSrmed  the  judgment  of  the  Court  below.     The 
Master,  on  taxation,  having  allowed  the  defendants  the 
costs  of  the  trial, 

JElUs  obtained  a  rule,  calling  on  the  defendants  to  shew 
cause  why  the  Master  should  not  review  his  taxation,  and 

(a)  5  M.  &  W.  235;  9  M.  &  W.  716. 
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1842.       why  he  should  not  be  directed  to  allow  the  plaintiiflP  the 


^— V 


Tmvi       ^^^^  ^  ^®  ^^  ^  ^  issues  in  ftct,  or  that  such  costs  be 
disallowed  to  the  defendants. 


CSAWrOBD 

aadOtiien. 


W.  H.  Watson  shewed  cause^  and  urged  that  the  resultof 
I  placed  the  defendants  in  the  same  position  as  if  a  ver- 
dict had  been  found  for  them  at  the  trial 

EUis,  in  support  of  the  rule.  In  Thomas  v.  Hawkes  (a), 
the  plaintiff  having  obtained  a  verdict,  a  rule  was  made 
absolute  for  a  new  trial,  no  mention  being  made  of  costs; 
the  parties  afterwards  agreed  to  refer  the  cause,  the  costs 
to  abide  the  event,  and  the  arbitrator  having  awarded  in 
fiivour  of  the  defendant,  it  was  held,  that  he  was  not  entitled 
to  the  costs  of  the  first  trial  The  only  difference  between 
that  case  and  the  present  is,  that  here,  the  rule  nisi  was 
granted  to  enter  a  verdict  for  the  defendants,  but  if  it  had 
been  argued,  it  could  only  have  been  absolute  for  a  new 
trial,  as  there  was  evidence  to  be  submitted  to  the  jury. 

Lord  Abinqbb,  C.  B. — According  to  the  terms  of  the 
rule  nisi,  we  might  have  directed  a  nonsuit  or  a  verdict  for 
the  defendants^  but  for  the  sake  .of  convenience,  the  fects 
were  stated  in  the  form  of  a  special  case.  The  result,  how^ 
evcFj  has  been  the  same^  viz,,  judgmcat  for  the  defepdants. 
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Jackson  v.  Uttino  and  Four  Others. 

jXm.ARTIN  shewed  cause  against  a  rule  obtained  by  Where 
Humfretf,  for  judgment  as  in  case  of  a  nonsuit  There  were  "^^  only  of 
four  defendants,  and  issue  had  been  joined  with  three  of  ^^^^i 
then^;  but  the  fourth  had  since  the  commencement  of  the  ^^J^^f*^.. 

ODttined  his 
action,  filed  his  petition  and  schedule  in  the  Court  for  the  dischurffe 

relief  of  Insolvent  Debtors,  and  by  an  order  of  that  Court  golTOBt  Debu 

had  been  discharged  fix)m  the  debt  which  formed  the  ^^^^^^^ 


subject  of  the  action.  ment  of  the 

'^  suit:  Hdd, 

that  there  coald 

Parke,  B. — In  order  to  support  the  application,  the  j^i^SientTMhi 
defendants  ought  to  show  that  there  is  a  complete  issue  cwjeofanon. 
joined,  which  can  be  tried.     That  is  not  so,  as  regards  one 
defendant.    There  cannot  be  several  trials. 

Rule  discharged. 


Reid  and  Another  v.  Rsw. 

J.  HIS  was  an  action  on  a  policy  of  insurance  on  a  ship  To  a  count  on 
and  cargo  bound  firom  Norway  to  South  America.     The  surance  on  a 
policy  was  alleged  to  have  been  effected  by  the  plaintifis  as  Se  Couitp^*'' 
agents  for  one  N.,  who  was  averred  to  have  an  interest  ^^J?  ^^ 
therein.     The  defendant  proposed  to  plead  the  following  to  plead  that 
sixteen  pleas : —  oht^edby 

First,  that  the  policy  was  made  by  fraud.  ^A  pW^ 

Second,  that  the  defendant's  promise  and  subscription  to  *^«  defendant's 

^  *^  subscnption  to 

the  policy  were  obtained  by  firaud.  the  pohcy  was 

Third,  a  traverse  that  the  goods  were  loaded  on  board.      fnxjA ;  th^  a 

Fourth,  a  denial  that  they  were  placed  on  board  the  ship  ^^^^^ 

to  be  carried  on  that  voyace.  ®*^  ''•*  P^* 

•'^^  onboard  as  a 

doak,  and  pre- 
tence, and  with  the  intention  of  defrauding  the  underwriters ;  also  that  a  small  portion  only  of 
the  cargo  was  loaded  on  board,  with  intent  that  it  might  i^ipear  to  constitute  a  Tuoable  cargo. 
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Fifth,  that  the  goods  were  firaudulently  overvalued  in  the 
policy. 

Sixth,  a  traverse  of  the  interest  of  N.  in  the  ship. 

Seventh,  a  traverse  of  his  interest  in  the  goods. 

Eighth,  a  denial  that  the  policy  was  effected  by  the 
plaintifis  as  agents  of  N. 

Ninth,  a  denial  that  the  vessel  ever  sailed  on  the  voyage. 

Tenth,  a  traverse  of  the  loss  of  the  goods. 

Eleventh,  a  traverse  of  the  loss  of  the  ship. 

Twelfth,  that  the  goods  were  fraudulently  lost 

Thirteenth,  that  the  ship  was  fraudulently  lost 

Fourteenth,  that  a  small  and  inconsiderable  portion  only 
of  the  cargo  was  put  on  board  as  a  cloak  and  pretence  for 
effecting  a  policy  of  insurance,  and  with  the  intent  of 
defrauding  the  underwriters  in  the  event  of  the  loss  of  the 
ship. 

Fifteenth,  that  a  small  and  inconsiderable  portion  only 
of  die  caigo  was  loaded  on  board  with  intent  that  it  might 
appear  to  constitute  a  valuable  cargo,  and  with  the  intent 
that  it  should  be  lost  by  fraud. 

Sixteenth,  deviation. 


Greenwood  having  moved  for  leave  to  plead  the  above 
several  matters, 
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1842. 


'^ v-^ 

Spokg  v.  Wright. 

UEBT  by  drawer  against  acceptor  of  a  bill  of  exchange  To  debt  by 
for  20/,,  payable  to  the  drawer's  order,  three  months  after  acceptor  of  a 
date.      There  were  also  counts  for  money  lent  and  for  chLge!  ithe  de^ 
money  due  on  an  account  stated.  fendant  plead* 

^^'  «d  a  set-off. 

The  defendant  pleaded  except  as  to  lOi  ll5.,  pared,  The  plaintiff 
&C.,  a  set-off  for  board  and  lodging;  the  plea  concluded :—  ^Les  of  let- 
"  which  said  sum  of  money  so  due  to  the  defendant  as  J[^jJJj|^  ^^^i^ 
aforesaid,  exceeds  the  supposed  debt  above   demanded,  six  years  before 

the  commenoe- 
except  as  in  the  introductory  part  of  this  plea  mentioned,  ment  of  the 

and  all  damages  by  the  plaintiff  sustained,  by  reason  of  the  to'^toountiT? 
detention  thereof ;  and  out  of  which  said  sum  the  defendant  The  defendant 

^ '  added  the  si- 

b  ready  and  willing,  and  hereby  offers  to  set-off  and  allow  militer. 
to  the  plaintiff  the  full  amount  of  the  said  debt,  and  all  Terdict  for 
damages  on  occasion  of  the  detention  thereof.     Verification.  5iere  was  no 

And  as  to  the  sum  of  10/.  lis.,  payment  of  that  amount  ^efinite 
into  Court,  and  that  the  defendant  never  was  indebted  to 
the  plaintiff,  to  a  greater  amount  than  the  said  sum  of 
10/.  11«.,  in  respect  of  the  causes  of  action  in  the  intro- 
ductory part  of  this  plea  mentioned.     Verification. 

Replication  to  first  plea,  that  the  said  several  alleged 
debts  and  causes  of  set-off,  in  the  said  first  plea  mentioned^ 
did  not,  nor  did  any  or  either  of  them  accrue  to  the  de- 
fendant within  six  years  before  the  commencement  of  the 
action,  and  this  the  plaintiff  prays  may  be  inquired  of  by 
the  country.  To  the  second  plea,  the  plaintiff  replied,  by 
accepting  the  money  in  satisfaction  of  the  causes  of  action 
as  to  the  said  sum  of  lOL  lis. 

The  defendant  rejoined  to  the  replication  to  the  first 
plea,  by  adding  the  similiter. 

The  cause  was  tried  before  Itoljej  B.,  at  the  Middlesex 
Sittings,  in  Hilary  Term,  when  a  verdict  was  found  for  the 
plaintiff. 

Montagu  Smiih^  on  the  authority  of  fVheatley  v.  Wil^ 

VOL.  n. — N.  8.  N  N  D.    p.    C. 
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1842,        Hams  (a),  obtained  a  rule  nisi  for  a  repleader  on  the  ground 
SroKo        ^^^^  there  was  no  definite  issue  joined  on  the  replication  of 
^  ^'  the  Statute  of  Limitations. 

Creasy  shewed  cause.  The  objection  should  have  been 
taken  on  special  demurrer.  In  Chiity  an  Pleadinff  {b\  it  is 
said,  "  Since  this  statute,  (4  Ann.  c.  16,  s.  I,)  a  wrong  or 
defective  conclusion,  either  to  the  country  or  with  a  veri- 
fication, can  only  be  taken  advantage  of  on  special  demurrer." 
Here,  there  is  a  substantial  issue  raised,  viz.,  whether  or 
no  the  set-off  accrued  within  six  years.  Smith  v.  Smith  (c) 
is  an  authority  to  shew  that  an  informal  conclusion  of  a 
plea  is  no  ground  for  arresting  the  judgment,  or  for  a  re- 
pleader, if  there  has  been  an  issue  to  try.  In  that  case,  to 
debt  for  goods  sold,  the  defendant  pleaded  payment  c{  a 
sum  of  money  in  satisfaction  and  discharge  of  the  debt  and 
damages,  concluding  to  the  country,  and  the  Court  refiised 
a  rule  to  arrest  the  judgment,  or  for  a  repleader,  and  ob- 
served that  the  objection  should  have  been  taken  on  special 
demurrer. 

Montoffu  Smith,  in  support  of  the  rule,  Wheatiey  v. 
Williams  is  an  express  authority  to  shew  that  there  must  be 
a  repleader.     In  this  case,  as  in  that,  there  is  nothing  on 

the  record  eauivjilent  to  an  averment  that  th< 
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tried;  but  in  Wheatleyv.  WUUanu^mj  Brother  PorA^  pointed        1842. 

out  this  difficulty^  that  there  was  a  negative,  and  no  affirma-        gJ^JJ^ 

tive ;  nothing  on  the  record  is  equivalent  to  an  averment,  «^- 

that  the  cause  of  action  arose  within  six  years.     There  is  the 

same  difficulty  in  the  present  case,  for  the  plea  of  set-off 

does  not  contain  any  averment  that  the  matter  arose  within 

six  years,  and  the  replication  states  that  the  plaintiff  was 

not  indebted,  for  the  causes  of  action  did  not  accrue  within 

six  years.     Then,  in  order  to  have  raised  a  definite  issue 

the  defendant  should  have  rejoined  that  they  did  accrue 

within  mx  years. 

GuRNEY  and  Rolfe,  B.'s  concurred. 

Rule  absolute,  with  liberty  to  amend. 


Aston  v.  Greathead. 

€^ ROMPTON  mo^ed  for  leave  to  enter  an  appearance  Where  t  copy 
for  the  defendant  under  the  12  Geo.  1,  c.  29,  s.  1.  A  copy  sommons  had 
of  the  writ  of  summons  had  been  given  to  a  clerk  of  the  5^d§,J23i^t*f 

defendant,  who  was  at  the  same  time  told  to  deliver  it  to  clerk,  who  wai 

~  .  told  to  deliver 

his  master,  which  he  said  he  would  da     Subsequently  the  it  to  his  master, 
defendant  came  to  the  office  of  the  plaintiff  s  attorney  with  ^^gt ,  ^ 


the  writ  in  his  hand,  which  he  then  stated  he  had  received,  qii«>tly«iBa 
^  ^  to  theolBoeof 

and  afterwards  wrote  a  letter  to  the  attorney  stating  that  the  plaintiir'ft 

he  had  received  it  on  the  24th  of  October,  1842.     The  ^e  writ  in  his 

officer  had  refused  to  enter  an  appearance  upon  an  affidavit  ^^  ^Jwed 

of  the  above  fiwjts,  and  Alderson,  B.,  at  Chambers,  had  thepWntiirto 

enter  en  n»- 
refused  to  make  an  order  for  that  purpose.     It  was  sub-  peannoefor 

mitted  that  the  above  facts  were  equivalent  to  a  personal  J^„  the  12 

service.   In  Jervi^s  rules  {a)  it  is  said,  if  such  circumstances  ^^^  '•  ^'  ^' 

be  shewn  as  satisfy  the  Court  that  the  process  has  come  to 

the  hands  cX  the  defendant,  that  b  equivalent  to  a  direct 

(a)  383. 
N   N   2 
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^legation  of  personal  service.  I«  WtUusnu  v.  P!gsiM(a), 
Lord  Abinger^  C.  B.  says,  **  it  is  true  *  that  the  statute 
requires  a  personal  service,  but  what  shall  be  deemed 
personal  service  the  act  of  Parliament  has  not  specifically 
defined.  Suppose  the  defendant  in  answer  to  a  letter 
acknowledged  the  receipt  of  the  writ;  strictly  speaking 
that  would  not  be  personal  service.  So  if  the  party  suing 
throws  the  writ  upon  the  floor,  and  sees  the  defendant  pick 
it  up,  that  in  one  sense  is  not  personal  service,  but  who 
can  doubt  it  is  sufScient  to  satisfy  all  the  statute  reqiures. 
Here,  the  plaintiBf  makes  a  circumstantial  affidavit,  fiom 
which  it  may  be  fairly  inferred  that  the  defendant  received 
the  process,  and  she  does  not  venture  to  deny  that  she  had 
full  knowledge  of  it 


Peb  Cubiam. — You  may  take  a  rule. 

(a)  Ante,  vol.  5,  p.  322,  O.  S. ;  1  M.  &  W.  574. 


IsHERWooD  V.  Whitmore  and  Others,  Assignees  of 
Jarrett,  a  Bankrupt 

l>ecbra£i^n  on    "  HE  first  eotint  of  the  dcdaration  stated,  that  before 
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was  agreed  between  the  plaintiff  and  the  defendants,  that 
the  plaintiff  should  deliver  up  to  the  defendants  the  said 
goods,  and  abandon  his  said  lien  thereon,  and  that  the 
defendants,  should,  therefore,  pay  the  plainti£b  the  sum 
of  250/.  upon  the  delivery  of  the  said  goods  to  the  de* 
fendants,  and  thereupon  afterwards,  to  wit,  on,  &c,  in 
consideration  of  the  premises,  and  that  the  plaintiff,  at 
the  request  of  the  defendants,  had  then  promised  the 
defendants  to  perform  the  said  agreement  in  all  things  on 
the  part  of  him,  the  plaintiff;  the  defendants  then  promised 
the  plaintiff  to  perform  the  said  agreement  in  all  things  on 
the  part  of  them,  the  defendants.  And  the  plaintiff  saya^ 
that  afterwards,  and  after  the  making  of  the  said  agree* 
ment  and  promises,  and  before  the  commencement  of  this 
suit,  to  wit,  on,  &c.,  the  plaintiff  was  ready  and  willing^ 
and  then  tendered  and  ofiered  to  deliver  up  the  sud  goods 
to  the  defendants,  and  to  abandon  his  said  lien  thereon, 
and  then  requested  the  defendants  to  accept  the  said 
goods,  and  the  said  abandonment  of  the  said  lien  of  the 
plaintiff,  and  to  pay  the  plaintiff  the  said  sum  of  250/. ; 
and  although  the  plaintiff  has  always  performed  the  said 
agreement  in  all  things  on  his  part,  yet  the  defendants, 
not  regarding  their  said  promise,  did  not,  nor  would,  when 
they  were  so  requested,  or  at  any  time  before  or  since, 
accept  the  said  goods,  or  any  of  them,  or  the  abandon- 
ment of  the  said  lien  of  the  plaintiff,  or  pay  the  plaintiff 
the  said  sum  of  250L,  or  any  part  thereof  but  then  and 
always  n^lected  and  refused  so  to  do. 

Plea.  That  the  said  hats  in  that  count  mentioned,  were 
certain  hats,  which  one  Arthur  Jarrett,  before  he  became 
bankrupt,  had  deposited  with  the  plaintiff,  upon  certain 
good  considerations  arising  upon  dealings  and  transactions 
then  had  between  the  plaintiff  and  the  said  Arthur  Jarrett ; 
and  that  the  said  agreement,  in  the  said  first  count  men- 
tionedy  was  made  and  entered  into  between  the  plaintiff 
and  the  defendants,  respecting  the  said  hats  so  deposited 
as  aforesaid,  without  the  defendants,  or  any  person  on 
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their  behalf  having  at  any  time  had  any  means  or  oppor- 
tunity of  inspecting  or  examining  the  same,  or  any  part 
thereof  and  without  any  such  inspection  or  examination ; 
and  further,  that  they,  the  defendants,  were  always,  from 
the  time  of  the  making  of  the  said  promise  and  agreement, 
ready  and  willing  and  desirous  to  accept  and  receive  firom 
the  plaintiff  the  said  hats,  which  had  been  so  deposited 
by  the  said  Arthur  Jarrett  with  the  plaintiff,  as  aforesaid, 
and  upon  which  the  plaintiff  had  such  lien  as  in  the  said 
first  count  mentioned,  and  to  pay  to  the  plaintiff  the  said 
sum  of  250/.  upon  the  delivery  of  such  hats  to  the  de- 
fendants ;  and  that  the  plaintiff,  after  the  making  of  the 
said  agreement,  to  wit,  on,  &c.,  offered  to  deliver  to  the 
defendants  divers,  to  Mrit,  two  closed  casks,  which  the 
plaintiff  then  represented  and  alleged  to  the  defendants, 
contained  the  said  hats  which  had  been  so  deposited  by 
the  said  Arthur  Jarrett  with  the  plaintiff  as  afbresmd, 
which  is  the  same  alleged  readiness  and  willingness  of  the 
plaintiff  to  deliver  up  the  said  hats  to  the  defendants,  and 
to  abandon  his  said  lien  thereon,  as  in  the  siud  first  count 
mentioned,  and  the  same  alleged  tender  and  ofier  therein 
in  that  behalf  mentioned.  But  the  defendants,  in  fiu^t, 
fiirther  say,  that  the  defendants  did  not,  nor  did  either  of 
them,  at  the  time  of  such  offer,  or  at  any  other  time  know, 
(sBve  from  the  said  representation  of  the  plaintiff 
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although  the  plaintiff  then  had  notice,  as   the   &ct  was,        18 S2. 
that  the  defendants  were  then  ready  and  willing  to  accept     J|[JJ^J[J^ 
and  receive  the  said  hats,  and  to  accept  and  receive  the  »• 

said  casks  upon  being  satisfied  that  the  said  hats  were,  in  and  Othm. 
fiust,  contained  ther^n,  and  thereupon  to  pay  to  the  plain- 
tiff the  said  sum  of  money  in  the  said  first  count  men- 
tioned ;  yet  the  plaintiff  then  and  from  thence  hitherto, 
wholly  refused  to  permit  the  said  closed  casks  to  be 
opened,  or  to  allow  to  the  defendants,  or  to  any  person 
on  their  behalf  any  inspection  or  examination  of  the  con- 
tents thereof,  and  the  said  casks  always,  until  and  at  the 
time  of  the  said  supposed  breach  of  promise  in  the  said 
firat  count  mentioned,  remained,  and  were  wholly  closed 
and  fastened,  and  the  contents  thereof  unknown  to  and 
unseen  by  the  defendants,  wherefore  the  defendants  did 
then,  as  they  lawfully  might,  refuse  to  accept  or  receive 
the  said  casks,  or  to  pay  to  the  plaintiff  the  said  sum  of 
250/.  in  the  first  count  mentioned,  which  is  the  same  sup- 
posed refusal  and  breach  of  promise  whereof  the  plaintiff 
hath  therein  complained  against  the  defendants.  Verifi- 
cation. Special  demurrer  assigning  for  causes  that  the 
said  second  plea  contains  an  argumentative  traverse  of 
the  averments  in  the  said  first  count,  of  the  plaintiff^s 
readiness  and  willingness  to  deliver  up  to  the  defendants 
the  goods  in  the  said  first  count  in  that  behalf  mentioned, 
and  to  abandon  his  lien  thereon;  the  goods  which  the 
plaintiff  is  in  the  said  first  count  averred  to  have  been 
ready  and  willing  to  deliver  up  and  abandon  his  lien  upon 
being,  by  necessary  intendment  and  construction  of  the 
said  first  count,  the  very  goods  concerning  which  the  said 
agreement  in  the  said  first  count  mentioned  was  made. 
That  the  said  second  plea  contains  an  aigumentative 
traverse  of  the  breach  allied  in  the  said  first  count,  the 
goods  which  the  defendants  are  therein  alleged  to  have 
refused  acceptance  of  being,  by  necessary  construction  and 
intendment  of  the  said  first  count,  the  very  goods  con- 
.ceming  which  the  said  agreement  in  the  said  first  count 
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mentioned  was  made.  That  the  said  second  plea  is  an 
argumentative  traverse  of  the  allegation  contained  in  the 
said  first  count,  of  the  plaintiffi  having  performed  the  said 
mad  OUien.  i^reement  in  the  said  first  count  mentioned  in  all  things 
on  the  part  of  the  plainti£  That  the  said  second  plea 
ought,  for  the  reasons  before  stated,  to  have  concluded  to 
the  country,  or  with  the  formal  and  special  traverse,  absque 
hoc,  &c.  That  the  said  second  plea  is  an  argumentative 
traverse  of  the  defendants'  promise  alleged  in  the  first 
count,  which  is  to  accept  the  said  goods  absolutely,  and 
not  subject  to  the  defendants*  right  of  inspection  thereof, 
and,  therefore,  amounts  to  the  plea  of  the  general  issue. 
That  the  second  plea  is  bad,  because  the  matters  therein 
stated,  constitute  no  excuse  for  not  accepting  the  said 
goods,  inasmuch  as  the  defendants  might  have  rescinded 
the  said  contract  if,  on  inspection  of  the  said  goods,  it 
should  have  been  found  that  they  were  not  the  very  goods 
concerning  which  the  said  agreement  was  made.  That 
the  said  second  plea  is  bad,  inasmuch  as  it  is  no  answer  in 
law  to  the  actual  breach  alleged  in  the  declaration,  which 
is  not  that  the  defendants  did  not  pay  for  the  said  goods, 
but  that  they  did  not  accept  the  same ;  and  that  the  said 
second  plea  is  otherwise  insufScient 
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iDg  the  goods,  the  plea  should  have  set  it  oat  In  Smart 
v.  Hyde  (a\  which  was  an  action  on  the  warranty  of  a 
horse,  the  defendant  pleaded  that  the  horse  was  sold  sub- 
ject to  a  condition  that  the  warranty  should  remain  in 
force  until  nootk  after  the  sale,  when  the  responsibility  of 
the  vendor  would  terminate  unless  a  notice  and  certificate 
of  unsoundness  was  in  the  mean  time  given,  and  the  plea 
was  held  good,  on  the  ground  that  it  was  consistent  with 
the  contract  stated  in  the  declaration.  But  this  case  is 
distinguishable,  for  if  the  plea  assumes  to  be  in  confession 
and  avoidance,  it  should  have  set  out  the  condition.  The 
meaning,  however,  of  the  plea  is,  that  the  defendants  did 
not  know  the  contents  of  the  two  closed  casks  sent  to 
them,  and  that  is  an  informal  denial  both  of  the  tender  and 
the  breach.     IParke,  B.,  referred  to  Feititt  v.  MUcheU  (ft)]. 


1842. 

^ — V ' 
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BaU^  contr^  The  plea  is  good;  it  discloses  a  valid 
defence  to  the  action  by  shewing  that  the  plaintiff  de« 
livered  the  goods  inclosed  in  such  a  manner  that  the 
defendants  had  no  opportunity  of  inspecting  them,  or  of 
ascertaining  whether  they  were  really  those  he  bargained 
for.  In  Ijorymer  v.  SmiJth,  (e),  it  was  held  that  the  buyer 
of  a  parcel  of  wheat  by  sample,  has  a  right  to  inspect  the 
whole  in  bulk  at  any  proper  and  convenient  time ;  and  if 
the  seller  refuses  to  show  it,  the  buyer  may  rescind  the  con- 
tract. There,  Lord  EUenbarouffh  says,  ^^  If  I  boy  a  com- 
modity wholly  discordant  to  that  which  is  promised  me,  I 
am  not  bound  to  accept  of  a  compensation  for  the  dissimi- 
larity. The  legal  mode  of  dealing  is,  that  if  the  article 
agreed  on  be  not  furnished,  I  may  keep  my  money  in  my 
pocket."  Also,  in  Hibbert  v.  Shee  (rf),  it  was  held,  that 
where  goods  are  bought  by  sample,  and  the  bulk  does  not 
agree  with  the  sample,  the  purchaser  is  not  bound  either 
to  accept  or  pay.    This  plea  is  in  confession  and  avoidance^ 


(a)  Ante,  vol.  I,  p.  60,  N.  S. 
8  M.  &  W.  723. 

(b)  C.  P.,  not  yet  reported. 


(e)  I  B.  &  C.  1. 
id)  1  Camp.  113. 
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1842.  for  it  admits  the  contract,  and  avoids  it  by  collateral  matter. 
The  defendants,  in  substance,  say,  '^  it  is  true  that  we  made 
the  contract  alleged,  but  when  you  tendered  the  hats,  we 
demanded  an  inspection  which  you  refused."  If  the  tender 
alone  had  been  traversed,  the  &cts  would  have  entitled  the 
plaintiff  to  a  verdict  Smart  v.  Hyde^  and  Wyld  v.  PUkr 
ford  (a),  are  authorities  in  &vour  of  the  plea. 

Pabke,  B. — The  plea  is  bad ;  it  is  an  aigumentative 
denial  that  a  tender  was  made.  The  obvious  meaning  of 
the  declaration  is,  that  the  plaintiff  was  ready  and  willing 
to  perform  his  part  of  the  contract,  and  that  he  did  all  in 
his  power  to  perform  it,  but  that  the  defendant  would  not 
accept  the  hats  when  tendered.  Then,  the  plea  is  not  in 
oontession  and  avoidance,  but  in  answer,  it  proceeds  to 
shew  that  according  to  the  nature  of  the  contract,  the 
defendants  were  entitled  to  an  opportunity  of  inspecting 
the  hats  on  delivery.  That  they  had  such  opportunity,  is 
implied  in  the  allegation  of  a  tender  having  been  made. 
The  case  is  analogous  to  a  tender  of  money  which  is  not 
properly  tendered  when  locked  up  in  a  box  so  that  the 
party  to  whom  it  is  shewn  cannot  open  it  or  see  the  con- 
tents. There  can  be  no  doubt,  therefore,  that  this  plea 
amounts  to  an  aigumentative  denial  of  the  all^;^on  in 
the    dcclaraUoiij  that  a  tender  bad  been   made  of  these 
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Firth  v.  Buckingham. 

I  HIS  was  an  action  on  a  bill  of  exchange.     The  decla-  A  dedantUm 
ration  stated  the  bill  to  have  been  drawn  by  one  W.  H.  chance  stated, 
Thomas  upon  the  defendant,  and  that  the  defendant  by  ^^^tST^^ 
one  H.  Tribe,  his  agent  in  that  behalf  accepted  the  same.  H^  "^S***" 
The  defendant  pleaded  that  he  did  not  accept  the  said  bill.  The  defendant 
modo  et  formA,  upon  which  issue  was  joined.    At  the  trial,  ^  not  accept 
the  bill  was  produced,  which  purported  to  have  been  drawn  ??!??V^i"'* 
on  "The  Directors  of  the  Killerveris  Consolidated  Mining  the  bill  appear- 
Company,**  of  whom  the  defendant  was  one,  and  accepted  accepted  bjT., 
on  their  behalf  by  H.  Tribe,  who  was  shewn  to  have  a  Sbe*^rS«i  of 
general  authority  to  accept  bills  for  them.     It  was  objected  •  Mining  Com- 
on  the  part  of  the  defendant,  that  the  evidence  did  not  the  defendant 
support  the  issue,  inasmuch  as  the  question  raised  by  it  ^^^rianeeT^ 
viras  whether  or  no  the  defendant  by  his  agent  accepted  the 
bill,  whereas  the  evidence  was  that  Tribe  accepted  it  for 
the  directors  of  the  Company,  whose  agent  he  was.     The 
learned  Judge  overruled  the  objection,  reserving  leave  for 
the  defendant  to  move  to  enter  a  nonsuit 

Butt  having  moved  accordingly. 

The  Court  said  that  there  was  no  ground  for  the  appli- 
cation. Tribe  had  authority  from  the  directors  to  accept 
bills  for  them,  and  a  bill  when  accepted  by  him  on  their 
behalf  became  the  bill  of  each  and  every  of  them. 

Rule  refused. 
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Beiscoe  t;.  Hill. 

JLfEBT  on  simple  contract 

Pleas;  fint,  nunquam  indebitatos;  second^  that  the 
plaintiff^  before  and  at  the  time  of  the  commencement  of 
this  suit,  was  and  from  thenceforth  hitherto  has  been  and 
still  is  indebted  to  the  defendant  in  4002.,  for  goods,  before 
then  sold  and  delivered,  and  for  work  and  labour  and 
materials,  and  for  money  due  on  an  account  stated ;  which 
said  sum  of  money  in  which  the  plaintiff  was  and  is  so 
indebted  as  aforesiud,  exceeds  the  said  debt  due  and  owing 
from  the  defendant  to  the  plaintiff,  and  the  damages  by 
the  plaintiff  sustidned  on  occasion  of  the  detention  thereof 
as  in  the  declaration  mentioned,  &c 

Replication  to  second  plea :  that  except  as  to  the  sum 
of  97 L  I2s.  4cL,  parcel  of  the  said  monies  sought  to  be  set 
off  by  the  defendant  in  the  said  second  plea,  he,  the  plain- 
tiff, was  not  at  the  time  of  the  commencement  of  the  suit, 
and  at  the  time  of  the  pleading  the  said  second  plea,  in- 
debted to  the  defendant  in  manner  and  form,  &a,  and 
this  the  plaintiff  prays  may  be  inquired  of  by  the  country. 
And  as  to  the  said  sum  of  972.  I2s.  4d.,  parcel  as  aforesaid, 
the  plaintiff  aays,  that,  though  tme  it  is  that  the  plaintiff. 
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summons  out  of  the  Court  of  our  Lady  the  now  Queen,        1842. 
before  the  Barons  of  the  Exchequer  at  Westminster,  and       bJ[^^^ 
directed  to  the  now  plaintiff,  whereby  our  said  Lady  the  <'• 

Queen  commanded  the  now  plaintiff,  that,  within  eight  days 
after  the  service  of  the  said  writ,  &a,  he  should  cause  an  ap- 
pearance to  be  entered  for  him  in  the  said  Court,  in  an 
action  of  debt  at  the  suit  of  the  now  defendant,  and  which 
same  writ  was  indorsed  as  follows :  **  The  plaintiff  claims 
117il  I2s.  lOd.  for  debt,  and  2iL  4«.  4dL  for  costs;"  and  the 
said  now  plaintiff  thereupon  afterwards,  to  wit,  on  the  2nd 
May  in  the  year  aforesaid,  in  due  time  and  manner  did 
duly  cause  an  appearance  to  be  entered  for  him,  &c.,  as  by 
the  record,  &c. ;  and  the  now  plaintiff  further  says,  that 
the  said  writ  so  issued  on  the  22nd  April  as  aforesaid,  was 
issued  and  prosecuted  by  the  now  defendant^  for  the  re- 
covery ci  a  certain  sum  then  claimed  by  him  to  be  due 
and  owing  to  him  from  the  now  plaintiff,  to  wit,  the 
sum  of  117/.  12s.  lOd,  which  included  the  said  sum  of 
97iL  I2s.  4td,,  parcel  as  aforesaid,  which  last  mentioned 
sum  was,  at  the  time  of  the  commencement  of  the  said 
suit  by  the  now  defendant,  actually  due  and  owing  from 
the  now  plaintiff  to  the  now  defendant,  and  in  arrear  and 
unpaid.  The  replication  then  went  on  to  allege,  that  the 
now  plidndff  having  so  entered  an  appearance,  &c.,  the 
now  defendant  afterwards,  and  before  the  pleading  of  this 
replication,  and  before  the  now  defendant  pleaded  in  this 
action,  to  wit,  on  the  2nd  May,  in  the  year,  &c.,  aforesaid, 
declared  against  the  now  plaintiff  in  the  said  suit,  in  debt 
for  2002.,  for  goods  sold  and  delivered,  in  a  like  sum  for 
work  and  labour,  and  in  a  like  sum  of  money  due  on 
account  stated.  It  then  averred  the  identity  of  the  sum 
of  97iL  12s.  4dl,  parcel  of  the  money  sought  to  be  set-off 
in  the  plea,  with  the  like  sum,  parcel  of  the  debt  in  the 
declaration  in  the  former  action;  and  went  on  to  state, 
that  after  the  now  defendant  had  so  declared  against  the 
now  plaintiff  as  aforesaid,  and  after  the  now  defendant 


558  CASES  ON   POINTS  OF   PBACTICB,   EXCU. 


1842.       had  pleaded  the  second  plea  in  this  action^  and  before  the 
^^J[JJ^^    pleading  of  this  replication,  to  wit,  on  the  3rd  July,  1842, 
<^*  the  now  plaintiff  pleaded  to  the  said  action :  first,  except 

as  to  the  sum  of  97^  12«.  4J.,  parcel,  &c.,  nunquam  in- 
debitatus; second,  as  to  452.,  parcel,  &c,  and  other  than 
the  said  sura  of  97 L  I2s.  Ad,  and  45/.,  payment  before 
action  brought ;  and  lastly,  as  to  97/L  12«.  Ad.,  payment 
into  Court  The  replication  then  averred  the  identity  of 
this  last  mentioned  sum  with  the  sum  of  97il  12«.  Ad,, 
parcel  of  the  money  sought  to  be  set-^ff  in  the  present 
action,  and  alleged  that  the  now  defendant,  before  the 
pleading  of  this  replication,  replied  to  the  above  pleas  of 
the  now  plaintiff,  by  taking  the  sum  of  97/.  \2s.  Ad.  out  of 
Court,  in  full  satisfaction,  &c.,  and  entering  a  nolle  pro- 
sequi to  the  rest  of  the  declaration,  and  averred  the  identity 
of  the  sum  of  97/.  12«.  Ad.^  so  taken  out  of  Court  in  full 
satisfaction,  &c,  with  the  like  sum  now  sought  to  be 
set-off,  and  that  the  plaintiff  never  was  indebted  to  the 
now  defendant  to  a  greater  amount  than  the  said  sum  of 
97/.  12«.  Ad.  in  respect  of  the  cause  of  action  in  the  intro- 
ductory part  of  the  last  mentioned  plea ;  concluding  with 
a  verification. 

To  this  replication,  the  defendant  demurred  specially,  on 
the  ground  that  it  did  not  confess  and  avoid  the  cause  of 
action  plcadpd  in  the  set-off. 
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plea  of  set-off,  that  the  defendant  had  brought  an  action  1842. 
against  the  plaintiff  for  the  debt  which  formed  the  subject  ^^bbmcoi 
of  the  set-off,  and  that  the  latter  had  pud  the  amount  into  ^• 
Court  A  defendant  may  plead  by  way  of  set-off,  a 
verdict  recovered  by  him  against  the  plaintiff.  Baskervilk 
V.  Braum  (a).  [Parke,  B. — ^That  case  is  not  an  authority 
in  point  This  replication  is  in  efiect  a  plea  to  the  further 
maintenance  of  a  cross-action,  on  the  ground  that  since 
the  commencement  of  the  suit,  the  debt  mentioned  in  the 
set-off  has  been  paid,  and,  consequently,  that  the  plaintiff 
is  entitled  to  recover  the  amount  he  claims.  The  meaning 
of  a  plea  of  set-off  is,  that  the  plaintiff  was  and  still  is 
indebted  to  the  defendant  in  a  greater  amount  than  his 
demand  against  the  defendant;  to  make  that  defence 
available,  it  ought  to  be  equally  true  at  the  moment  of 
trial  as  at  the  time  of  pleading.  The  same  question  might 
have  arisen  before  the  New  Rules,  for  in  answer  to  proof 
of  set-off  under  notice,  the  plaintiff  might  have  shewn  that 
it  was  since  discharged  by  payment]  The  replication  is 
bad  on  another  ground.  A  plea  of  set-off  is  one  entire 
proposition,  viz.,  that  the  plaintiff  owes  the  defendant  a 
laiger  sum  than  the  latter  owes  the  plaintiff.  The  plaintiff 
should,  therefore,  have  replied  to  the  whole,  that  he  was 
never  indebted ;  or,  if  he  thought  fit  to  plead  as  to  par^ 
that  he  was  not  so  indebted,  and  as  to  the  other  part,  pay- 
ment, or  judgment  recovered ;  he  should  have  framed  his 
plea  so  as  to  enable  the  plaintiff  to  give  a  distinct  answer 
to  each  part  of  his  replication.  This  replication  is  im- 
properly divided  into  two  parts,  and  refers  to  two  different 
periods ;  as  to  so  much,  the  plaintiff  says  that  he  was  not 
indebted  to  the  defendant  at  the  time  of  plea  pleaded, 
conduding  to  the  country ;  and  as  to  the  residue,  satisfiur- 
tion  since  obtained,  concluding  with  a  verification.  If  the 
plaintiff  thought  fit  to  plead  payment  as  to  part,  he  should 

(a)  2  Bnrr.  1229. 
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have  averred,  that  the  residue  of  the  set-off  did  not  exceed 
the  debt  and  damages  claimed  in  the  deckration,  and  have 
concluded  with  a  verification.  Upon  these  pleadings,  if 
the  plaintiff  should  fail  in  proof  of  the  latter  part  of  this 
replication^  the  verdict  of  the  jury  on  the  issue  raised  by 
the  former,  would  not  determine  the  question  of  a  set-off, 
because  it  would  not  appear  that  the  amount  due  beyond 
Che  97 L  I2s.  4t(L,  exceeded  the  debt  and  damages  claimed  in 
the  declaration. 

Cramptan.  If  either  part  of  the  replication  be  good,  the 
plaintiff  is  entitled  to  judgment,  as  the  demurrer  is  too 
large.  In  Dawsland  v.  Thompson  (a),  it  was  held,  that  two 
pifts  of  a  plea  of  set-off  are  like  two  counts  of  a  declaration, 
80  that  if  either  be  good,  a  general  demurrer  to  the  whole 
is  bad.  Vhnan  v.  Jenkin  (i),  is  an  authority  to  shew  that 
the  plaintiff  may  reply  separately  to  different  parts  of  this 
plea.  But  it  is  submitted,  that  both  parts  of  the  replica- 
tion are  good ;  as  to  97/.  12«.  4dl,  it  affords  a  complete 
answer  by  shewing  satis&ction,  and  as  to  the  residue,  it 
tenders  an  issue  to  the  country.  [^Parke,  B. — ^The  objec- 
tion is  this,  that  the  replication  does  not  aver  that  the 
residue  of  the  sum  claimed  b^  the  set-off,  exclusive  of  the 
VlL  \2s.  4d.,  does  not  exceed  the  plaintiff's  demand.]  The 
plaintiff  baa  concluded  to  the  conn  try,  as  if  the  affirmative 
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claim  against  the  defendant;  the  replication  says,  that  the  1842. 
balance,  after  excluding  97L  12«.  4(2.,  does  not  equal  the 
plaintiff's  claim.  Pleas  of  set-off  have  been  held  divisible, 
so  that  if  part,  together  vrith  other  pleas,  covers  the  plain- 
tiff's demand,  the  defendant  is  entitled  to  a  verdict  on  the 
whole  record. 

Parke,  B. — The  replication  is  bad.     If  the  intention  of 
the  plaintiff  was  to  deny  that  more  than  97/.  12^.  4<2.,  was 
at  any  time  due  from  him  to  the  defendant,  he  should 
have  framed  his  replication  in  such  a  way  as  to  afford  the 
defendant   an  opportunity  of  answering   that  allegatioUk 
On  the  record,  as  it  now  stands,  there  is  no  averment  on 
the  part  of  the  defendant  that  the  monies  in  the  plea,  ex-^ 
elusive  of  the  97 L  I2s,  ^d.,  are  sufficient  to  meet  the  plain- 
tiff's demand.     The  plaintiff  has  replied,  as  if  that  fact 
were  alleged,  and,  consequently,  the  replication  is  bad, 
inasmuch  as  there  is  no  affirmative  allegation  on  the  one 
side  met  by  an  express  negative  on  the  other.     If  the 
plaintiff  wishes  to  try  the  other  portion  of  the  replication^ 
he  may  have  leave  to  amend.     Upon  the  subject  of  de- 
murrers being  too  laige,  I  see  there  is  a  very  learned  note 
by  my  brother  Manning^  to  the  case  of  Hinde  v.  Gra^  {a\ 
which  is  entitled  to  considerable  weight     There  has  been 
a  case  in  the  Queen's  Bench,  and  another  in  the  Common 
Pleas,  where  demurrers  have  been  overruled  as  being  too 
laige ;  and  the  question  is,  is  that  practice  right  or  not, 
and  ought  not  the  Court,  on  such  demurrers,  to  give  judg- 
ment on  the  whole  record,  according  to  the  truth?    If 
there  be  a  general  demurrer  to  two  counts,  one  of  which 
is  good  and  the  other  bad,  the  plaintiff  ought  to  have  judg^ 
ment  on  the  good  count  and  not  on  the  bad.     In  shorty 
the  Courts  should  look  at  the  whole  record,  and  see  what 
is  the  proper  judgment  to  give  upon  the  whole,  otherwise 

(a)  1  M.  &  6r.  202. 
VOL.   IL — V.  S.  O  O  D.    P.    C 
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considerable   diflBcultj  may  arise  in   the   assessment   of 
damages. 

Aldbbson  and  Rolfe,  B.'s,  concurred. 

Leave  to  amend,  otherwise  judgment 
for  Defendant 


Tbe  Court  hts 
Jnmcuctioii  to 
rafiow  sn  op- 
iate, 
ftock 
il& 
3  Viet  a  UQ, 
n.  14&  16. 

WlMfO  bv 

thetnuoia 
win,  it  is 
doubtlbl  wbe. 
tWadofend- 


boadtoialia- 
tentt^nieh 
ordering  be 
midio,  ohwi^my 
tkoiloekoon. 
ditioinUj. 


Fowler  v.  Churchill. 

JLN  this  case,  an  order  had  been  made  charging  stock 
under  the  1  &  2  Vict,  c  110,  ss.  14  and  15.  It  appeared  that 
James  Churchill,  deceased,  being  entitled  to  certain  go- 
vernment stock,  made  his  vrill  as  follows : — ^I  give  and 
bequeath  to  my  brother,  Geoige  Churchill,  for  his  natural 
life,  the  interest  or  dividend  fixim  5000/.  new  3^  per  cent, 
government  stock,  which  now  pays  a  dividend  at  the  bank 
of  175/.,  this  said  dividend,  or  any  other  dividend  that 
government  may  pay,  shall  be  paid  to  him  half-yearfy,  if 
convenient,  for  and  during  his  natural  lifetime,  he  shall 
never  sell  or  part  vrith  this  said  interest  or  dividend  in  any 
way  whatsoever  during  his  lifetime  until  it  has  beoome 
due,  and  if  he,  the  said  Greoige  Churchill,  dioold  die,  or 
become  bankrupt,  theii  this  said  dividend  shall  be  paid  to 


9. 

CHCBCHnX. 
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and  share  alike.  No  one  of  the  said  diildren  shall  be  1842. 
allowed,  or  shall  ever  sell  or  part  with  his  or  her  share  or  ^f^J^J^ 
interest  in  this  said  money  until  it  shall  be  divided ;  i^  on 
proof  of  any  one  or  more  having  done  so,  then  his  or  her 
share  will,  from  that  time,  become  the  property  of  the 
other  children,  and  when  the  said  stock  shall  be  sold,  his 
or  her  share  shall  be  divided  between  those  other  children 
who  shall  not  have  sold.  This  said  stock  to  stand  in  the 
name  of  my  executors,  and  if  government  shall  reduce  this 
said  interest,  then  it  must  stand  on  the  reduced  stock." 
Geoige  Churchill  died,  leaving  two  children,  one  of  whom 
was  still  a  minor.  The  present  action  having  been  brought 
against  the  widow,  and  final  judgment  signed,  the  follow- 
ing order  absolute  was  made  by  Rolfe,  B. : — 

*^  I  do  order  that  so  much  of  the  dividend  only  as  is 
payable  to  Elizabeth  Churchill  for  her  sole  use  and  benefit, 
arising  fix>m,  and  accruing  due  from  the  simi  of  500021, 
now  standing  in  the  books  of  the  Bank  of  England  in  the 
names  o^  &c.,  trustees  of  Elizabeth  Churchill,  shall  stand 
charged  with  the  sum  of  502L,  being  the  amount  of  the 
judgment  creditor's  debt  pursuant  to  the  statute." 

Petersdmff,  on  the  part  of  the  surviving  trustees,  moved 
to  set  aside  the  above  order.  It  is  questionable  whether 
the  Court  has  jurisdiction  to  review  the  order  of  a  Judge 
under  the  1  &  2  Vict  c  1 10.     The  14th  section  (a)  enables 

(a)  Section  14,  enacts,  **  That  for  him,  it  shall  be  lawful  for  a 

if  any  person^  against  whom  any  Judge   of  one  of  the  Superior 

judgment  shall  have  been  entered  Courts,  on  the  application  of  any 

up  in  any  of  her  Majesty's  Su-  judgment  creditor,  to  order  that 

perior  Courts,  at  Westminster,  such  stock,  funds,  annuities,  or 

shall  have  any  government  stock,  shares,  or  such  of  them  or  such 

funds,  or  annuities,  or  any  stock  part  thereof  respectively,  as  he 

or  shares  o(  or  in  any  public  shall  think  fit,  shall  stand  charged 

company,  in  England,  (whether  with  the  payment  of  the  amount, 

incorporated  or  not,)  standing  in  and  for  which  judgment  shall  have 

his  name  in  his  own  right,  or  in  been  so  recovered,  and  interest 

the  name  of  any  person  in  trust  thereon,  and  which  order  shall 

oo2 
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1842. 

^^■V ' 

FOWLXB 

Chobcuilu 


him  to  chaige  stock,  &c,  with  the  payment  of  debts,  and 
the  16th  section  (a)  provides,  that  the  cnrder  shall  be,  in  the 
first  instance,  an  order  nisi  only,  and  shall  operate  as  a 


entitle  the  jadgment  creditor  to 
ID  such  remedies  as  he  would 
hmre  been  entitled  to,  if  sncb 
charge  had  been  made  in  his 
fiivour  by  the  judgment  debtor : 
Ph>vided,  that  no  proceedings 
•hall  be  taken  to  have  the  benefit 
of  such  charge,  until  after  the 
expiration  of  six  calendar  months 
horn  the  date  of  such  order/' 

(a)  Section  15»  '*  And  in  order  to 
prerent  any  person  against  whom 
judgment  shall  have  been  ob- 
tained from  transferring,  re- 
ceiving, or  disposing  of  any 
stock,  funds,  annuities,  or  shares 
hereby  authorised  to  be  charged 
for  the  benefit  of  the  judgment 
creditor,  under  an  order  of  a 
Judge,  be  it  further  enacted,  that 
•very  order  of  a  Judge,  charging 
any  government  stock,  funds,  or 
annuities,  or  any  stock  or  shares 
in  any  public  company  under  this 
act»  shall  be  made  in  the  first 
inatance  ex  parte,  and  without 
any    notice    to    the    judgment 


his  own  right,  or  in  the  name  of 
any  person  in  trust  for  him,  is  or 
are  to  be  affected  by  any  such 
order,  shall,  in  like  manner,  re- 
strain such  public  company  from 
permitting  a  transfer  thereof,  and 
that  if  after  notice  of  such  order 
to  the  person  or  persons  to  be 
restrained  thereby,  or  in  case  of 
corporations  to  any  authorised 
agent  of  such  corporation,  and 
before  the  same  order  shall  be 
discharged  or  made  absolute, 
such  corporation,  or  person  or  per- 
sons shall  permit  any  such  trans- 
fer to  be  maAt,  then  and  in  such 
case  the  corporation  or  person  or 
persons  so  permitting  such  trans- 
fer, shall  be  liable  to  the  judg- 
ment  creator  for  the  value  or 
amount  of  the  property  so  charged 
and  so  transferred,  or  such  part 
thereof,  as  may  be  sufficient  to 
satisfy  his  judgment,  and  that  no 
disposition  of  the  judgment 
debtor  in  the  meantime  ahall  be 
valid  or  effectual  a*  againat  th^ 
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distringas,  and  if  no  sufficient  cause  shall  be  shewn,  the  1B42. 
order  shall  be  made  absolute.  No  mention  is  made  in 
either  section  of  an  appeal  to  the  Court  In  Wilkinson  on 
the  Public  Funds,  p.  344,  two  cases  are  cited,  which  shew 
that  considerable  doubt  has  existed  on  the  point,  and  in 
Brown  v.  Bamford  (a),  this  Court  decided  that  it  had  no 
original  jurisdiction  to  make  an  order  of  this  description. 

Per  Curiam. — Under  the  3rd  section  of  the  same  statute, 
the  power  to  hold  to  bail  is  exercised  by  a  single  Judge, 
yet  it  is  every  day's  practice  to  come  to  the  Court  by  way 
of  appeaL 

Petersdorff  then  objected  that  it  did  not  appear  that  the 
debtor  had  sufficient  interest  in  the  stock  to  bring  the  case 
within  the  statute.  The  power  was  g^ven  only  where  the 
person  against  whom  judgment  was  entered  up,  had  any 
government  stock,  funds,  or  annuities,  or  any  stock  or 
shares  o^  of  in  any  public  company  in  England,  standing 
in  his  name  in  his  own  riffht,  or  in  the  name  of  any  person 
in  trust  for  him.  By  the  terms  of  the  will,  Elizabeth 
Churchill  did  not  take  any  beneficial  interest  in  the  stock, 
but  was  merely  to  lay  it  out  for  the  good  of  her  children. 
The  3  &  4  Vict  c  82,  which  extends  the  provision  of  the 
former  act,  does  not  alter  the  case. 

Alderson,  B. — ^If  the  words  ^^  if  any  "  had  been  inserted 
in  the  order,  they  would  not  have  altered  its  effect  There 
18  nothing  in  the  order  to  prevent  the  Bank  paying  the 
money  to  the  trustees,  it  only  gives  the  creditor  the  power 
of  going  into  the  Court  of  Chancery,  which  he  could  not 
do  unless  he  first  obtained  an  order  fix>m  a  Judge,  and 
restrains  the  trustees  firom  paying  over  the  money  without 
considering  the  claim  of  the  judgment  creditor. 

Rolfs,  B. — ^When  the  parties  were  before  me  at  Cham- 
bers, I  thought  they  wished  me  to  make  an  order  which 
(a)  iliilf,voL  l,p.36l,N.  S.f  8.  C,  9  M.  &  W.  42. 
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1R42. 
' V ' 

FOWLEA 

V. 

Cbvbcrilu 


might  dispense  with  an  application  to  a  Court  of  Equity. 
Perhaps,  however,  I  should  not  have  objected  to  modify 
the  order  by  charging  the  dividends  payable  for  the  sole 
use  of  Elizabeth  Churchill,  «if  any.** 

Lord  Abinoeb,  C.  B.,  and  Pabke,  B.,  concurred. 

Rule  refused. 


AnaiBdant 
wu  entitled  in 
the  Esdieqiier, 
and  the  Jurat 
stated  it  to 
be  iwoni 
before  J.  L., 
Master  £xtra- 
ordinary  in  the 
Court  of  Chan- 
cenr:  MOd, 

Where  there 
isadelect  in 
thehmtof  an 
afBdaTitfthe 
Court  will,  in 
futurey  dis- 
charge the 
ruleasAAeofte. 


Frost  v.  Hayward. 

J.  HIS  was  an  interpleader  rule,  calling  on  a  third  party 
to  appear  and  state  the  nature  and  particulars  of  his  claim, 
and  maintain  or  relinquish  the  same. 

Pashley  appeared  for  the  claimant,  and  objected  to  the 
jurat  of  the  affidavit  on  which  the  rule  was  obtained.  The 
affidavit  was  entitled  *'  In  the  Court  of  Exchequer,"  and  it 
purported  to  be  sworn  before  "  J.  L.,  Master  Extraordinary 
in  the  High  Court  of  Chancery."  It  was  submitted,  that 
an  affidavit  entitled  **  In  the  Court  of  Exchequer,"  should 
appear  to  have  been  sworn  before  a  commissioner  of  that 
Court.  Haulden  v.  Fasson  (a),  BlackweU  v.  Allen  (b),  and 
Shaw  V.  Perkin  {c)t  are  authcnttes  to  shew  that  the  rule 
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judicial  notice  of  the  names  of  our  commissioners.     The  1842. 

rule  must,  therefore,  be  discharged,  and  with  costs,  to  be  ^^'J^;^ 
paid  by  the  parly  who  has  committed  the  error. 


Haywae^ 


Parke  and  Gurnet,  B.'s,  concurred. 

RoLPE,  B.— In  the  case  of  BlaekweU  v.  AUen,  the  Court 
dischaiged  the  rule  without  costs,  on  the  ground  that  such 
had  been  the  usual  practice ;  but  that  seems  to  me,  letting 
the  one  party  oflF  at  the  expense  of  the  other,  and  imposing 
the  costs  of  the  error  on  the  vrrong  person. 

Rule  discharged,  with  costs,  (a) 

(a)  Sec  Skarpe  v.  Johmon,  ante,  evidence  of  the  particular  peraon 

vol.  4,  p.  324,  O.  8.,  where  the  being  a  commiaaioner  under  the 

C.  P.  held  the  liat  of  the  Chief  3  &  4  Wm.  4,  c.  42,  a.  42. 
Juatice'a  clerk  to  be  concluaive 


Shatwell  V.  Hall,  Lee,  Priestly  and  Broadbent. 

J.  RESPASS  for  breaking  and  entering  the   plaintiff's  An  Act  for 

dwelling-house,  and  seizing  and  converting  his  goods.  the  town  of 

Two  of  the  defendants  pleaded  not  guilty  by  statute,  eSrowe^ 

and  there   were    also    pleas    of  justification    under  the  conmiMsloneri 

^  ,  to  appoint  con- 

1 1  Geo.  2,  C.  19  (a).  itables  for 

executing  all 

(a)  Section  7,  enacta,  "  That  gooda    from    being    taken    and  «uch  warranti 

where    any    gooda    or    chattela  aeized  aa  a  diatreaa  for  arreara  of  ^^I^^ 

fraudnlenUyorclandeatinelycon-  rent;  it  ahall  and  may  be  lawfnl  sboiadd^ect 

veyed  or  carried  away   by   the  for   the    landlord   or  landlorda,  to  be  executed 

tenant  or  tenanta,  leaaee  or  lea-  lesaor    or   leaaora,  hie,  her,   or  ^^^  ^^^  ||^ 

aeea,  hia,  her  or  their  aervant  or  their  ateward,  bailiff,  receiver,  or  act  required 

servanta,  agent  or  agents,  or  other  other    person    or    persons    em-  Jjotioe  of  action 

person  or  persons  aiding  or  aasist-  powered  to  take  and  aeise  aa  a  done  in  pnr/^ 

ing  therein,  ahall  be  put,  placed  or  distreas  for  rent  auch  gooda  and  suance  of  it." 

kept  in  any  honae,  bam,  stable,  chattela,  (first  calling  to  his,  her,      ^!m  ^^  ^ 

oot-honse,  yard,  close,  or  place,  or  their  aaaistance,  the  conatable,  pointed  undOT 

locked  up,  faatened,  or  otherwise  headborough,  boraholder,  or  other  the  act,  and 

aecnred,  ao  aa  to  prevent  such  peace    officer   of   the   hundred,  ^^^^^^^^ 

justice  to  enter 
a  boose  and  sciie  goods  under  the  1 1  Geo.  2,  c.  19,  was  not  entitled  to  notice  of  action. 
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1842. 
V_^ ' 

SUATWJSLL 

V. 

Hall 
and  Othen. 


At  the  trial,  before  Gumey,  B.,  at  the  last  Chester 
Summer  Assizes,  it  appeared  that  a  tenant  of  Hall,  being 
in  arrear  for  rent,  and  the  latter  believing  that  the  tenant's 
goods  had  been  fraudulently  removed  to  the  pUdntiflTs 
cottage,  authorized  the  defendant  Lee  to  obtain  a  warrant 
to  break  open  the  cottage,  and  levy  a  distress  on  the  goods. 
A  warrrant  was  accordingly  obtained  by  Lee  from  a  justice 
of  the  peace  acting  for  the  counties  palatine  of  Lancaster 
and  Chester,  and  the  defendants  Priestly  and  Broadbent 
were  directed  by  the  warrant  to  aid  and  assist  The  two 
latter  defendants  were  constables,  appointed  under  9  Geo.  4, 
c  xxvi.,  intituled,  "An  act  for  lighting,  watching,  and 
otherwise  improving  the  town  of  Stalybridge,  in  the 
counties  palatine  of  Lancaster  and  Chester,  and  for  re- 
gulating the  police  thereof '*  (a).  It  was  contended,  that 
these   two   defendants  were   entided  to  notice  of  action 


Imrough,  parish,  district,  or  place 
where  the  same  shall  be  sus- 
pected to  be  concealed,  who  are 
hereby  required  to  aid  and  assist 
therein,  and  in  case  of  a  dweUing^ 
house t  {oath  being  also  first  made 
htfore  some  justice  qf  the  peace,  q/* 
a  reasonable  ground  to  suspect  that 
such  goods  are  therein,)  in  the 


stables  for  the  said  town,  for 
promoting  the  good  order  there- 
of, and  also,  from  time  to  time, 
to  appoint  a  competent  number 
of  able  bodied  men  as  assistant 
constables  of  the  said  town,  in 
keeping  the  peace  therein,  and 
for  executing  all  such  warrants, 
precepts,  and  orders,  as  the  jus- 
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under  the  179th  section,  which  enacts,  **  that  no  plaintiff 
or  plaintifis  shall  recover  in  any  action  to  be  commenced 
against  any  person  for  anything  done  in  pursuance  of  this 
act,  unless  notice  in  writing  shall  have  been  given  to 
the  defendant  or  defendants  twenty-one  days  before 
such  action  shall  be  commenced,  of  such  intended  action 
signed  by  the  attorney  for  the  plaintiff  or  plaintiffi,  speci- 
fying the  cause  of  action,"  &c.  The  learned  Judge  over- 
ruled the  objection,  and  the  plaintiff  obtained  a  verdict 
against  all  the  defendants,  except  HalL  Leave  having  been 
reserved  to  move  on  behalf  of  the  defendants,  Priestley  and 
Broadbent,  to  enter  a  nonsuit, 

Jervis  moved  accordingly,  and  urged,  that  as  those  de- 
fendants were  constables  appointed  under  the  provisions  of 
the  9  Geo.  4,  c  xxvL,  and  were  acting  in  obedience  to  a 
warrant  from  a  justice  of  the  peace,  they  were  entitled  to 
the  protection  given  by  the  act.  He  referred  to  Smith  v. 
Sfiaw  (a),  Blakemare  v.  The  Glamorgaruhire  Canal  Com^ 
pany  {h\  Wallace  v.  Smith  (c),  and  Cook  v.  Leonard  {(1). 

Cur.  adv.  vult. 

Lord  Abinoer,  C.  B.,  delivered  the  judgment  of  the 
Court. — In  this  case  there  was  a  motion  to  enter  a  nonsuit, 
on  the  ground  that  two  of  the  defendants  were  constables, 
appointed  under  an  act  of  Parliament  for  the  ancient  town 
of  Stalybridge,  and  that  by  virtue  of  that  act,  they  were 
entitled  to  notice  of  action.  Now,  the  action  is  not  brought 
against  them  for  anything  done  under  the  powers  of  the 
act  of  Parliament,  but  it  was  said  that  it  was  brought 
against  them  for  something  they  did  imder  the  act,  which 
gives  them  all  the  authority  of  constables;  but  the  act 
done  by  them  was  not  done  in  pursuance  of  the  act  of 

(a)  10  B.  &  G.  277.  (0  5  East,  115. 

iff)  3  Y.  &  J.  60.  ((0  6  B.  &  C.  351. 
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Parliament  at  all,  and  they  were  not  entided  to  notice  in 
respect  thereof  any  more  than  any  other  constable  would 
be.  After  consideration,  we  think  that  the  act  making  them 
constables  gives  them  a  general  jurisdiction,  such  as  any 
other  constable  would  have,  when  appointed  l^  any  other 
legal  audiority,  and  that  it  does  not  limit  their  authori^ 
as  constables,  to  the  execution  of  duties  within  the  local 
ambit  of  the  act  It  makes  the  party  a  constable  in  the 
counties  of  Cheshire  and  Lancashire,  in  both  of  which  the 
town  of  Stalybridge  is  situated,  and  he  is  entitled  to  all 
the  privileges  which  constables  appointed  in  any  other 
manner  would  have,  but  who  in  the  execution  of  their 
duties  are  not  protected  by  the  act  of  Parliament  requiring 
notice  previous  to  an  action  being  brought  We  think, 
therefore,  diat  we  ought  not  to  grant  a  rule. 


Rule  refused. 


Todd  v.  Emly  and  Others. 

^  "f^/^       -^  HIS  was  an  action  for  wine  supplied  to  the  Alliance 
goods  fold,  a  ^'^ 

witnflM  for  the  Club,  of  which  the  defendants  were  members  of  the  com- 

plaituitT  KnvtiJg 
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A  rule  was  afterwards  made  absolute  to  set  aside  the  ver-        1842. 
diet,  and  to  plead  the  plea,  nunc  pro  tunc  (a).     Before        Todd 
the  plaintiff  replied,  the  witness  cancelled  the  release  by        ^' 
tearing  off  the  peal,  and  the  plaintiff  then  replied  non  est    and  Othen. 
fectum.    The  defendants  rejoined  ''that  the  deed  is  the 
deed  of  the.  plaintiff,"  upon  whi^h  issue  was  joined     The 
witness  being  called  upon  at  the  trial  to  produce  the  re- 
lease, it  appeared  thf^t  he  had  delivered ,  it  to  his  derk  to 
give  to  the  plaintiff,  and  that  when  applied  to  on  the  sub^ 
jecty  he  had  referred  the  applicants  to  the  plaintiff's  at^ 
tomey.     The  clerk  pf  the  witness  not  having  been  called, 
and  the  possession  of  the  deed  being  thus  unexplained, 
the  learned  Judge  refused  to  receive  secondary  evidence 
of  the  contents  of  the  instrument,  and  the  plaintiff  ob- 
tauied  a  verdict 

A  rule  nisi  for  a  new  trial  having  been  granted, 

Flait  and  Petersdojff  shewed  cause.  Supposing  a  new 
trial  to  be  granted,  the  release,  if  produced,  would  not 
entitle  the  plaintiff  to  a  verdict  The  issue  joined  is^ 
whether  or  no  the  deed  is  the  deed  of  the  plaintiff,  and 
as  the  jury  are  bound  to  try  the  issue  without  regard  to 
its  validity,  in  point  of  law,  they  would  be  bound  to  find 
for  the  defendants,  as  the  deed  was  not  in  existence  at  the 
time  of  the  replication.  Where,  to  debt  on  bond,  non  est 
factum  was  pleaded,  and  it  appeared  that  before  the  trial, 
the  bond  and  the  labels  of  the  seal  had  been  eaten  by 
mice,  the  jury  were  chaiged  to  inquire  if  it  was  the  de- 
fendants' deed  at  the  time  of  plea  pleaded,  Nichob  v. 
Haywood  {b\  Michael  v.  Scochwith  (c),  and  the  third 
resolution  in  Whelpdale^s  case  {d\  are  to  the  same  efiect 
In  Fisber  v.  Ford  (e\  a  plea  that  the  indenture  ''is  not  in 
the  possession  of  the  defendant,"  was  held  to  refer  to  the 

(a)  See  the  case,  ilfi/f,  vol.  ],p.  (d)  S  Rap.  119. 

598,  N.  S. ;  S.  G.  9  M.  &  W.  606.  (f)  12  AdoL  1^  E.  654 ;  S.  C. 

(6)  Dyer,  69,  a.  4  P.  &  D.  34?. 
(c)  Cro.  Eliz.  120. 
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time  when  the  plea  was  pleaded.  In  all  the  Books  on 
Evidence^  it  is  stated  that  non  est  &ctum  puts  in  issue, 
whether  the  deed  be  the  deed  of  the  party  at  the  time  of 
pleading,  1  Phil  JSvid.  133,  2  Stark.  Evid.  376.  Perhaps, 
the  replication  may  be  open  to  objection  on  the  ground 
that  if  the  release  was  ever  given,  the  debt  was  by  it  dis- 
chaiged,  and  the  &ct  of  its  not  being  in  existence  at  the 
time  of  trial,  cannot  revive  the  phuntiflTs  claim,  but  that 
point  is  not  raised  by  the  present  rule.  Beaides,  the  cases 
to  be  found  in  the  Books  to  the  effect  that  an  estate  may 
pass,  by  a  deed,  although  the  deed  be  subsequently  des- 
troyed, are  inapplicable  as  they  refer  to  actions  of  eject- 
ment, in  which  no  specific  issue  is  joined. 


Thesiger^  in  support  of  the  rule.  The  cases  cited  are 
distinguishable,  because  there,  the  actions  having  been 
brought  upon  the  instruments  themselves,  it  was  necessaiy 
to  prove  them  according  to  the  terms  of  the  issue.  But 
in  this  case,  the  issue  would  have  been  proved  by  the  pro- 
duction of  the  cancelled  deed.  A  party  need  not  make 
profert  of  a  deed,  to  the  possession  of  which  he  is  not 
entitled.  Bain  v.  Cooper  (a).  Nor  where  it  is  lost  or  des- 
troyed. Read  v.  Brookman  {b\  Master  v.  MiUer  (c),  Botton 
V.  The  Bishop  of  Carlisk  (d).     But  if  a  profert  be  pleaded. 
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When  a  release  is  once  executed,  there  is  an  end  of  the  1842. 
debt  between  the  parties,  and  though  the  release  is  after-  Todd 
wards  cancelled,  it  is  still  in  existence  as  between  third  ^- 

persons.  In  Beckraw*s  case^  which  was  a  question  res-  andOthen. 
pecting  a  cancelled  deed,  is  thus  stated  (a):  ^'Beckrow 
intending  to  many  a  widow,  makes  a  conveyance  by  deed 
of  feofiment  of  his  land  to  several  uses,  by  which  he 
settled  his  land  upon  the  issue  of  the  feme,  having  issue 
by  a  former  wife.  But,  after  the  marriage,  he,  by  much 
importunity,  procured  the  deed  of  a  conveyance  into  his 
own  hands,  out  of  the  custody  of  the  wife ;  and  also,  an 
obligation  which  makes  mention  of  it,  and  it  was  for  per- 
formance of  covenants,  and  then  he  cancelled  the  deed 
and  the  obligation,  and  took  off  the  seal  from  them,  and 
afterwards  settled  his  land  upon  his  former  children,  and 
dies,  (having  issue  by  his  last  wife).  And,  in  actions  under 
these  conveyances,  it  was  permitted  by  the  Court  that  the 
cancelled  deed  should  be  read  in  evidence.  But  first, 
there  should  be  testimony  ^ven  of  the  truth  of  that  prac- 
tice before  it  should  be  read,  &c"  In  fFoodward  v.  As- 
ion  (b),  a  question  arose  as  to  whether  the  estate  in  the 
office  of  clerk  of  the  papers  was  destroyed  by  the  cancel- 
lation of  the  deed  of  grant,  and  the  Court  said  that  a  rent 
or  other  grant  was  not  lost  by  the  destruction  of  the  deed, 
as  a  bond  or  chose  in  action  was,  Dennis  v.  Payne  (c). 

Parks,  B. — We  think,  that  under  the  circumstances, 
that  the  defendants  are  entitled  to  a  new  trial  on  payment 
of  costs,  on  the  ground  of  surprise. 

Rule  absolute  accordingly. 

(a)  Hetley,  138.  (c)  March.  pL  165»  n.  5. 

ib)  1  Vent  296. 
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AxNOLD  V.  The  Mayor,  Aldennen,  and  Biugeaaes  of  the 
Boroo^  of  Poole. 

I  HIS  was  an  action  of  debt,  brou^t  by  the  jdaintifi^  an 
attorney,  to  recover  from  the  defendants  divers  soms  of 
money,  alleged  to  be  due  from  theoL  The  first  count  (rf*  the 
dedaration  claimed  371121 2$.,  due  for  the  work,  labour,  care, 
dil^nce,  journeys,  and  attendance  of  the  plaintifl^  by  him 
done  and  performed,  as  the  attorney  and  solicitor  a(  the 
defendants,  and  at  their  request,  and  for  fees  due,  and  of 
rig^t  pi^ble  to  the  plaintiff  in  respect  thereof  and  ftr 
materials  and  necessary  things  by  the  plaintiff  j^xmded  in 
imd  about  the  said  work  and  labour  (or  the  defendants^ 
imd  at  their  request ;  the  second  count  was  for  3000i,  for 
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oa  aD  account  stated  Pleas,  first,  as  to  all  e3U»pt  lOOL, 
never  indebted;  secondly,  that  the  plaintiff  had  not  de« 
livered  a  signed  bill  before  action  brought ;  thirdly,  as  to 
all  except  lOCML,  payment ;  fourthly,  as  to  500/.,  parcel, 
&a,  except  the  said  sum  of  1002.,  a  set-off;  fifthly,  as  to 
lOOLf  payment  into  Court  Replication,  joining  issue  on 
the  first  plea;  de  injurifi,  as  to  the  second  plea;  as  to  die 
third  and  fourth  pleas,  a  traverse ;  and  aa  to  the  fifth  jdea, 
acceptance  of  the  money  paid  into  Court     Issue. 

The  cause  went  down  for  trial  at  the  Summer  Assizes  for 
the  county  of  Dorset,  on  the  20th  <^  July,  1840,  when,  by 
the  c<msent  of  the  parties,  a  verdict  was  entered  for  the 
I^aintiff  for  500iL  damages,  lO,622iL  4#.  Od  debt,  and  40c 
costs,  subject  to  the  award  of  a  gentleman  of  the  Bar,  to 
whom  all  matters  in  difference  comprised  in  ten  bills  (here* 
after  particularized),  forming  the  particulars  of  the  plain- 
tiff's demand,  were  referred,  who  was  authorized  to  direct 
how  the  verdict  should  be  finally  entered,  and  who  was 
alao  authorized,  if  he  thought  fit,  to  state  fiusts,  and  make 
an  interlocutory  award  or  awards  at  the  request  of  either 
par^,  for  the  purpose  of  taking  the  opinion  of  this  Court 
oa  any  point  or  points ;  the  costs  of  the  cause  to  abide  the 
event  of  the  award,  and  the  costs  of  the  reference  to  be  in 
the  discretion  of  the  arbitrator. 

On  the  7th  of  June,  1841,  the  arbitrator  made  his 
award.  Having  recited  the  order  of  nisi  prius,  he  pro- 
ceeded, *^  I  do  award  and  order  that  the  verdict  found  for 
the  plaintiff  be  set  aside,  and,  instead  thereof,  I  do  direct 
as  to  the  issue  joined  upon  the  plea  of  the  defendants,  by 
them  first  pleaded,  that  a  verdict  be  entered  upon  that 
issue  f(Nr  the  plaintiff,  damages,  U.;  debt,  718/.  Is.  7</., 
subject  to  the  opinion  of  the  Court  upon  the  points  here- 
inafter reserved,  the  amount  of  debt  for  which  it  is  so 
entered  to  be  increased  or  reduced  by  such  sum  or  sums 
aa  are  hereinafter  specified;  and  as  to  the  issue  joined 
upon  the  replication  of  the  plaintiff  as  to  the  plea  of  the 
defendants,  by  them  secondly  pleaded,  I  do  direct  a  verdict 
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1S42.  to  be  entered  for  the  phintiff;  and  as  to  the  iflsoes  seve- 
rally joined  upon  the  replication  of  the  plaintiff  to  the 
pleas  of  the  defendants,  by  them  thirdly  and  fourthly 
pleaded,  I  do  direct  a  verdict  to  be  entered  for  the  plain- 
tiff upon  the  same,  and  I  hereby  state  the  following  &ct8 
to  be  submitted  for  the  opinion  of  the  Court: — 

**  Hie  action  was  brought  by  the  plaintiff,  an  attorney, 
and  town-clerk,  and  derk  of  the  peace  of  the  borough  of 
Poole,  to  recover  the  amount  of  several  bills.  The  action 
was  commenced  in  June,  1840 ;  the  claim  of  the  plaintiff 
consisted  of  chaiges  and  disbursements  for  business  done 
by  him,  as  an  attorney,  in  divers  suits  and  other  matters, 
at  various  times  fixMn  the  year  1836,  until  the  year  1840, 
and  also,  for  business  done  by,  and  fees  and  salaiy  due  to 
him,  as  such  town-clerk  and  clerk  of  the  peace. 

^The  plaintiff  was  appointed  town-clerk  and  clerk  of 
the  peace  under  the  seal  of  the  corporate  body,  in  Januaiy, 
1836,  at  an  annual  salary  of  100/L  for  his  ordinary  business^ 
and  was  town-clerk  of  the  borough  during  all  the  time 
when  the  business  for  which  this  action  was  brought 
was  done.  The  borough  of  Poole  is  an  ancient  body  ccmt- 
pcNrate,  and  one  of  the  boroughs  regulated  by,  and  indoded 
in,  schedule  A.  of  the  statute  5  &  6  Wm.  4,  c  76.  The 
charges  were  contained  in  ten  separate  bills,  and  were  for 
businega  done,  and  disbursementa  made,  under  the  follow- 
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election  of  councillors,  and  other  corporate  officers  of  the  1842. 
borough,  and  afterwards,  on  the  report  of  the  said  com-  j[2nold 
mittee,  a  bill  was  introduced  into  the  House  of  Commons  » 

for  the  purpose  of  avoiding  the  said  election,  on  the  grounds  &c 

of  fraud  and  illegal  practices.  This  bill  passed  the  House 
of  Commons,  and  was  subsequently  rejected  in  the  House 
of  Lords ;  the  charges  contained  in  bill.  No.  1,  were  for 
disbursements  and  business  done  by  the  plaintiff  in  op- 
posing the  motion  for  the  appointment  of  the  said  select 
committee,  and  the  bill  so  introduced  into  the  House  of 
Commons.  The  plaintiff  had  received  no  authority  from  the 
corporation  to  take  any  proceedings  in  the  above  matter ;  the 
propriety  of  such  proceedings  had  not  been  proposed  or  con- 
sidered at  any  regular  meeting  of  the  town  council,  nor  had 
any  meeting  of  the  town  council  been  summoned  for  that 
purpose ;  there  was  no  memorandum  or  resolution  in  the 
minute  book  of  the  town  council,  authorizing  any  of  these 
proceedings.  The  plaintiff  had  received  orders  from  the 
mayor  for  the  time  being,  and  from  other  members  of  the 
town  council  to  take  all  necessary  steps  to  oppose  the 
measures  in  Parliament ;  several  meetings  were  held  at  the 
town-clerk's  office,  where  the  majority  in  number  of  the 
town  council  attended,  and  instructed  the  plaintiff  to  oppose 
the  said  bill  in  Parliament,  but  the  members  of  the  town 
council  generally  had  not  been  summoned  to  attend  such 
meetings,  nor  did  they  attend.  The  members  summoned 
were  those  only  who  were  known  to  be  favourable  to  an 
opposition  to  the  bilL  The  charges  were  for  business  done 
between  February  and  the  2nd  of  August,  1836.  On  th^ 
3rd  of  August,  the  following  resolution  was  passed  at  a 
quarterly  meeting  of  the  town  council,  and  entered  in  th^ 
minute  book,  '  Resolved  unanimously,  that  the  thanks  of 
this  meeting  be  presented  to  the  Right  Honourable  I^rd 
Lyndhurst,  Lord  Redesdale,  and  the  other  noble  Peers^ 
for  their  powerful  efforts  in  rejecting  the  unconstitutional 
bill  attempted  to  be  passed  for  the  destruction  of  this 
coancil ;'  a  similar  resolution  was  then  set  out,  of  thanks 
VOL.  II. — ^N.  &  p  p  D.  p.  c. 
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to  certain  members  of  the  House  of  Commons,  for  their 
opposition  to  the  bill,  and  then  a  unanimous  resolution  of 
the  meeting,  *  That  the  mayor  be  requested  to  forward  a 
copy  of  the  above  resolutions  to  each  of  the  noble  lords, 
and  honourable  members,  under  the  seal  of  this  counciL* 

"  The  bill,  no.  2,  was  headed,  *  Bill  of  Costs  incurred  in 
opposing  a  rule  for  a  mandamus  as  to  the  inspection  of 
Voting  Papers.'  The  amount  of  these  charges  was  141L 
11«.  lOe/.  After  the  municipal  election  in  1835,  the  voting 
papers  for  that  year  were  deposited  with  the  plaintiff,  as 
town-clerk.  A  complaint  was  made  as  to  the  mode  in 
which  the  town-clerk  allowed  the  burgesses  to  inspect  the 
voting  papers,  and  a  rule  was  obtained  in  the  Court  of 
Queen's  Bench,  calling  on  the  plaintiff  to  shew  cause  why 
a  mandamus  should  not  issue,  commanding  him  to  permit 
certain  burgesses  to  inspect  the  voting  papers.  The  rule 
was  discharged  by  arrangement.  The  plaintiff  had  received 
no  authority  imder  the  seal  of  the  corporation  to  take  any 
steps  in  the  matter,  nor  was  there  any  entry  or  resolution 
in  the  minute-books  of  the  town  council,  directing  the 
plaintiff  to  take  any  proceedings.  He  had  received  no 
orders  from  the  then  mayor  to  oppose  the  rule,  and  the 
costs  were  incurred  in  opposing  it  The  business  was  done 
between  January  and  May,  1836.     The  following  resolu- 
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1000/.  ISs.  5d.,  be  taxed.     It  is  ordered,  that  the  sum  of        1842. 
500t  be  paid  to  the  town-clerk  by  the  treasurer,  on  account       Arnold 
of  his  bills  delivered.'  --    ?; 

*1th  Augusty  1839.  &c. 

^  Resolved,  that  the  sum  of  150^  on  account  of  the  check 
of  500/.,  dated  the  Ist  day  of  May  last,  be  paid  by  the 
treasurer  to  the  town-clerk.' 

^^  The  report  of  the  finance  committee  above  referred  to, 
was  as  follows : — 

'2SthJanuaty,  1839. 

'  The  committee  having  examined  the  outstanding  ac- 
counts due  by  the  council  for  the  year,  ending  9th  No- 
vember, 1838,  find  the  following  orders  on  the  treasurer 
outstanding,  viz : — 

*  Town-clerk  for  sundry  law  bills,  lOOOi  13*.  5d. 

^  The  committee  offers  no  observations  on  the  law  bills 
delivered  in  by  the  town-clerk,  and  recommend  the  same 
to  the  consideration  of  the  council.' 

^'The  above  bill  of  141/.  lis.  l(kL  was  included  in  the 
bilb  amounting  to  1000/^  ISs.  6d.^  mentioned  in  the  above 
report,  and  had  been  duly  delivered  to  defendants,  signed 
by  the  plaintiff  as  required  by  statute,  on  or  before  the 
28th  of  January,  1839.  The  other  bills  delivered,  to 
which  the  above  report  refers,  were  bills,  Nos.  3,  4,  5,  6, 
and  7,  and  hereinafter  mentioned.  An  order  for  the  pay- 
ment of  500/.  on  account  of  the  bills  so  delivered  was  given 
to  the  plaintiff,  and  at  the  time  of  the  bringing  of  this 
action,  350L  out  of  the  500iL  so  ordered,  had  been  paid  to 
the  plaintiff  by  the  treasurer  of  the  borough. 

''Hie  Bill,  No.  3,  was  headed,  'Costs  and  Expenses 
incurred  in  the  matter  of  the  Municipal  Charities  in  the 
borough  of  Poole.'  A  signed  bill  of  these  costs  had  been 
duly  delivered  to  the  defendants  on  or  before  the  28th  of 
January,  1839.  An  application  had  been  made  to  the 
Court  of  Chancery,  on  the  petition  of  certain  councillors 
of  the  borough  of  Poole,  to  appoint  trustees  of  the  cor* 
poration  charity  estates,  and  a  counter-petition  had  been 
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presented  by  three  councaiors  of  the  borough,  praying 
that  they  might  be  admitted  to  take  part  in  the  proceed- 
ings, which  had  been  referred  to  the  Master.  The  whole 
amount  of  the  bill  of  costs  of  the  counter-petitioners  was 
184i  6*.  An  order  of  the  Court  of  Chancery  was  made, 
whereby  it  was  ordered,  that  the  costs,  both  of  the  petitioners 
and  counter-petitioners,  should  be  taxed  and  piudoutof  the 
charity  funds.  The  taxed  costs  of  the  counter-petitionerB 
amounted  to  lOSL  IBs.  lid.,  of  which  the  plaintiff  had 
teceived  55L  before  the  commencement  of  this  action. 
The  claim  in  this  action  was  for  S2L  Is.  Id,,  the  residue  of 
the  above  bill  of  costs.  The  business  was  done  between 
September,  1836,  and  January,  1837.  There  was  no 
authority  given  to  the  plaintiff  under  the  seal  of  the  cor- 
poration, but  the  following  resolution  was  passed  at  a 
meeting,  and  was  entered  in  the  minute-book  of  the  town 
oounciL 

*  1th  September^  1836. 
*  Resolved  unanimously,  that  Mr.  Thomas  Arnold,  the 
town-clerk  of  this  borough,  be  authorized  to  take  such  steps 
as  may  be  advised  by  counsel,  with  reference  to  a  petition 
to  the  Lord  Chancellor  by  G.  S.  P.  and  W.  G.,  two  of  the 
members  of  this  council,  for  the  appointment  of  trustees  of 
several  of  the  charities  in  Poole,  without  previously  con- 
ferrintf  with  this  council  thereon :  and  that  the  to^ni-clerk 
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in  Chancery,  between  her  Majesty's  Attorney  General,  at 
the  relation  of  the  Right  Honourable  F.  W.  S.  Ponsonby 
and  others,  and  the  mayor,  aldermen  and  burgesses  of  the 
borough  of  Poole,  Robert  Henning  Parr  and  Thomas 
Arnold.  The  object  of  the  suit  was  to  call  in  question  the 
right  of  the  said  R.  H.  Parr  to  certain  compensation 
which  had  been  granted  him  on  his  removal  fix>m  cer- 
tain borough  offices,  and  to  cancel  a  bond  given  by  the 
said  corporation  of  Poole,  as  a  security  for  such  compen-^ 
sation,  on  the  ground  that  the  compensation  was  illegal, 
and  the  bond  fraudulent  and  void.  A  charge  of  fraud  was 
made  in  the  information  filed  in  this  suit  against  the  cor* 
poration.  The  amount  of  the  claim  was  3402.  19^.  3^., 
and  was  for  business  done  between  the  13th  of  November, 
1837,  and  November,  1838,  A  signed  bill  of  these  costs 
had  been  duly  delivered  before  the  commencement  of  the 
action. 

'^  Bill,  Na  8,  was  a  bill  of  costs  in  the  last  mentioned 
suit  for  business  done  from  November,  1838,  to  September, 
1839.  A  signed  bill  of  the  costs  had  been  duly  de- 
livered before  the  commencement  of  this  action.  The 
amount  of  bill.  No.  8,  was  454Z.  6^.  6d.  The  plaintiff  had 
received  no  authority  under  the  seal  of  the  corporation  to 
take  the  proceedings  in  this  suit,  but  the  following  resolutions 
were  passed  at  meetings,  and  entered  in  the  minute-book 
of  the  town  council. 

'  I7th  Navembefy  1837. 

'  The  mayor  and  town-clerk  having  been  served  with  a 
Chancery  subpcena,  commanding  them  within  eight  days 
to  appear  to  an  information  filed  by  her  Majesty's  Attorney 
General^  at  the  relation  of  the  Honourable  F.  W.  8.  Ponr- 
sanby  and  others.  Resolved  unanimously,  that  the  town- 
clerk  be  authorized  to  enter  an  appearance  for  the  coundl 
and  himself  to  such  information,  and  obtcun  an  office  copy 
thereof  and  he  is  also  authorized  to  retain  counsel,  and  to 
take  such  steps  as  may  be  necessary  in  defence  of  this 
council  and  himself,  and  for  answering  such  information/ 
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1842.  '  7th  Februaty,  1838. 

^'T*^'^  *  Resolved,  that  the  instructions  given  by  the  mayor  to 

V.  the  town-clerk,  on  an  appeal  to  the  Lord  Chancellor  against 

&e.      '    the  judgment  of  the  Master  of  the  Rolls,  in  the  case  of  The 

Attorney  General,  an  the  relation  of  the  Honourable  F.  W.  S. 

Ponsonby  and  others  against  The  Corporation  of  Poole,  be 

confirmed.' 

'24:th  November,  1838. 

*  Resolved,  that  the  town-clerk  do  suspend  proceedings 
in  the  cause  of  The  Attorney  General  v.  The  Corporatian  of 
Poole,  till  further  instructed  by  the  council,  and  that  his 
bills  in  the  above  suit  be  made  up  to  this  date,  and  referred 
to  the  finance  committee  for  their  report  at  the  next  meeting 
of  this  council.' 

'  ^th  February,  1839. 
'  Resolved,  that  the  report  of  the  finance  committee  as 
now  read,  be  adopted.' 

*  Resolved,  that  the  town-clerk  be  authorized  to  prepare 
the  necessary  instructions  for  answering,  by  the  corporation 
and  himself  the  information  as  amended,  filed  against  the 
corporation  by  the  Attorney  General,  on  the  relation  of  the 
Honourable  W.  F,  S.  Ponsonby  and  others.^ 

'22nd  February,  1839. 
'Resolved,  that  the  town-clerk  be  directed  to  forward 
the  several  minutes  and  answers  prepared  this  day  to  the 
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formation  filed  against  them,  by,  &€.,  and  that  the  mayor        1842. 
be  authorized  to  affix  the  seal  of  the  corporation  of  the     ^^Inold' 
borough  thereto,  on  being  engrossed.'  ^      ». 

'  lOth  September,  1839-  ^tc.*^^'' 

*  The  draft  of  the  further  answer,  and  of  the  answer  to 
the  supplemental  bill  of  ITie  Attorney  General  v.  The  Cor- 
porationy  was  read  and  explained  to  this  meeting,  prepara- 
tory to  being  engrossed.' 

'^thMayy  1840. 

*  Resolved,  that  the  report  of  the  finance  committee  now 
read,  be  received.' 

"The  report  read,  was  as  follows: — 

'  5th  May,  1840. 

*  The  committee  also  beg  to  report  that  the  following 
bills  have  been  delivered  by  the  town-clerk,  amounting  to 
the  sum  of  15471.  5s.  6d. :  And  your  committee  finding 
that  they  have  been  fi*equently  laid  before  the  council, 
recommend  that  some  decisive  steps  be  taken  for  disbursing 
the  same.' 

*  Amongst  the  bills  so  referred  to,  were  the  above-men- 
tioned bills.  No.  4,  of  347/.  19*.  Sd.,  and  No.  8,  of 
454/.  6s.  6d.  The  sum  of  lOOi  voted  to  the  plaintiff,  by 
the  above  resolution,  was  paid  to  him.  The  above  infor- 
mation had  been  filed  in  the  Court  of  the  Master  of  the 
Rolls,  and  an  appeal  was  had  firom  his  judgment  thereon, 
to  the  Lord  Chancellor,  the  suit  is  not  determined,  but  is 
still  pending  on  an  appeal  to  the  House  of  Lords;  the 
plaintiff  is  still  the  solicitor  in  the  suiL  It  was  not  proved 
that  he  had  given  any  notice  to  the  defendants  of  an  in- 
tention not  to  go  on  with  the  suit 

"  The  Bill,  No.  5,  was  a  bill  of  costs,  in  defending  an 
action  at  law  brought  in  December,  1837,  by  R.  H.  Parr 
against  The  Carparatian  of  Poole,  to  recover  an  instalment 
of  interest  due  on  a  bond  given  by  the  corporation  to  the 
said  R.  H.  Parr,  to  secure  certain  compensation  granted 
to  him  on  his  removal  firom  certain  borough  offices.  The 
attorney  on  the  record  on  behalf  of  the  corporation,  was 
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1842.        Mr.  Weller,  who  was  the  town  agent  of  Mr.  Arnold,  the 

Aknoid       town-clerk.     The  plaintiff  had  received  no  authority  under 

^    ;•  the  seal  of  the  corporation  to  defend  the  action,  but  the 

The  Mayor,  ^  '^ 

&c  following  resolutions  were  passed  at  a  meeting,  and  entered 

in  the  minute-book  of  the  town  council : — 

'  SOth  December,  1837. 

*  The  mayor  having  been  served  with  a  writ  issued  out 
of  her  Majesty's  Court  of  Common  Pleas  by  JR.  H.  Parr 
agauist  The  Mayor ,  Aldermen^  and  Burgesses  of  the  Borougky 
claiming  the  sum  of  13502L,  being  the  first  instalment  due 
to  the  said  R.  H.  Parr,  on  a  bond  executed  by  the  council, 
dated  the  29th  of  November,  1836,  for  compensation,  with 
interest  thereon,  and  the  town-clerk  having  entered  an 
appearance  for  this  council  at  the  request  of  the  mayor : 
Resolved,  that  the  same  be  hereby  confirmed.' 

"  A  signed  bill  of  these  costs  was  delivered  in  January, 
1839,  and  was  one  of  those  included  in  the  report  of  the 
finance  committee  of  the  6th  of  February,  1839.  The 
amount  was  ^^l.  8*.,  and  was  for  business  done  between 
December,  1837,  and  March,  1838. 

"The  Bills,  No.  6  and  9,  were  for  business  done  at 
sessions. 

"  The  Bills,  No.  7  and  1 0,  were  for  general  business  as 
town-clerk.  These  Bills,  Nos.  6,  7,  9  and  10,  had  been 
signed  and  duly  delivered  before  the  commencement  of  this 
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enable  the  plaintiff  to  maintain  this  action  in  respect  thereof       1842. 
against  them. 

''  And  as  to  the  Bills,  Nos.  2,  S,  4,  5,  and  8,  I  find  that 
the  above  &cts  do  not  furnish  evidence  of  a  retainer  of 
the  plaintiff  by  the  defendants,  and  of  rig^t  of  action  in 
respect  of  the  matters  contained  in  the  last-mentioned  bills, 
so  as  to  enable  the  plaintiff  to  maintain  this  action,  in 
respect  of  the  same  or  either  of  them  against  the  de* 
fendants. 

«  And  as  to  the  Bills,  Nos.  6,  7,  9,  and  10,  I  find  that, 
after  allowing  all  just  deductions  and  payments,  there  is 
due  and  owing  from  the  defendants  to  the  plaintiff,  in 
respect  thereof,  the  sum  of  718i  9s.  7dL,  which  sum  of 
7182.  9^.  7(L,  is  the  debt  for  which  I  have  directed  the 
verdict  to  be  entered  as  above  mentioned. 

"And  as  to  the  sum  of  350L  paid  to  the  plaintiff,  in 
pursuance  of  the  resolution  of  the  Ist  of  May,  1839,  on 
account  of  the  Bills,  Nos.  2,  3,  4,  5,  6,  and  7,  I  find  that 
(he  plaintiff  applied  part  of  that  sum  in  satisfaction  of  the 
Bills,  Nos.  2,  3,  and  6,  amounting,  in  the  whole,  to 
2S3L  ISs.  lO(Ly  and  the  residue  of  the  said  sum,  amounting 
to  66/.  13*.  2d.  in  part  satisfection  of  the  Bill,  No.  7,  and  I 
have,  in  estimating  the  debt,  for  which  I  have  directed  the 
verdict  to  be  entered,  so  appropriated  the  said  sum  of 
350/. 

"  And  I  do  hereby  submit  the  following  questions  for  the 
opinion  of  the  Court : — 

^'  First,  whether  the  facts  above  stated,  furnish  sufficient 
evidence  of  a  retainer  of  the  plaintiff,  to  enable  him  to 
maintain  this  action  in  respect  of  the  charges  contained  in 
the  Bill,  No.  1,  against  the  defendants. 

"  Secondly,  whether  in  the  absence  of  any  authority 
under  the  seal  of  the  corporation,  the  above  facts  furnish 
evidence  of  a  valid  contract  or  retainer,  binding  the  cor- 
poration, so  as  to  enable  the  plaintiff  to  maintain  this  action 
for  the  whole  or  either  of  the  bills,  Nos.  2,  3,  4,  5,  and  8, 
against  the  defendants. 

**  Thirdly,  whether  the  charges  in  the  Bills,  Nos.  1,  2, 
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3,  4,  5  and  8^  were  for  matters  concerning  which  the  cor- 
poration could  enter  into  a  valid  contract,  or  give  a  retainer, 
binding  the  fiinds  of  the  corporation,  so  as  to  enable  the 
plaintiff  to  maintain  this  action  in  respect  of  such  bills,  or 
any  of  them,  against  the  defendants. 

^^  Fourthly,  whether  the  plaintiff  had  any  right  of  action 
against  the  defendants  to  recover  the  charges  contained  in 
the  Bills,  Nos.  4  and  8,  the  suit  to  which  they  referred 
being  undetermined. 

"  Fifthly,  whether  the  plaintiff  had  a  right  to  appropriate 
the  payment  of  two  sums,  namely  14 IZ.  11^.  lOtL  and 
82/.  Is.  Id.y  part  of  the  said  sum  of  350/.,  to  the  Bills, 
Nos.  2  and  3  respectively. 

"  If  the  Court  should  be  of  opinion  that  the  &ct8  above 
stated,  furnish  sufficient  evidence  of  a  retainer  of  the  plain- 
tiff, and  of  a  right  of  actioti,  so  as  to  enable  him  to  maintain 
this  action,  in  respect  of  the  charges  contained  in  Bill, 
No.  1,  against  the  defendants,  and  that  the  said  bill  was  for 
matters,  concerning  which  the  corporation  could,  by  such 
retainer,  bind  the  funds  of  the  corporation,  I  direct  the 
debt,  for  which  I  have  ordered  the  verdict  to  be  entered, 
to  be  increased  by  the  amount  of  the  said  Bill,  No.  1. 

"  If  the  Court  should  be  of  opinion,  that  the  facts  above 
stated,  in  the  absence  of  any  authority  given  to  the  plaintiff 
idcr  the  seal  of  the  cori^oratton,  to  do  the  work  and  buai- 
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of  any  authority  given  to  the  plaiDtiff,  under  the  seal  of  the 
corporation,  to  do  the  work  contained  in  the  Bill,  Na  5, 
the  &ct8  above  stated,  furnish  evidence  of  a  retainer  or 
valid  contract,  binding  the  corporation  in  relation  to  the 
matters  contained  in  the  said  bill,  and  that  the  same  was 
for  matters  concerning  which  the  town  council  had  power 
to  make  a  valid  contract,  or  give  a  retainer,  binding  the 
corporation,  then  I  direct  the  debt,  for  which  I  have  ordered 
the  verdict  to  be  entered,  to  be  increased  by  the  amount  of 
the  said  last-mentioned  bill. 

^^  If  the  Court  should  be  of  opinion,  that  the  &cts  above 
stated,  in  the  absence  of  any  authority  given  to  the  plaintiff 
under  the  seal  of  the  corporation,  to  do  the  work  contained 
in  the  Bills,  Nos.  4  and  8,  furnish  evidence  of  a  retainer  or 
valid  contract,  binding  the  corporation  in  relation  to  the 
matters  contained  in  the  said  last-mentioned  bills,  or  either 
of  them,  and  that  the  same  were  for  matters  concerning 
which  the  town  council  had  power  to  make  a  valid  contract 
or  give  a  retainer,  binding  the  corporation,  and  also  that 
the  plaintiff  had  a  right  of  action  to  recover  the  same,  or 
either  of  them,  notwithstanding  the  suit  to  which  they 
refer  had  not  been  determined,  then  I  direct  that  the  debt 
for  which  I  have  ordered  the  verdict  to  be  entered,  to  be 
increased,  by  the  amount  of  such  bill  or  bills,  deducting 
therefrom  the  sum  of  100/.  paid  to  the  plaintiff  in  pursuance 
of  the  resolution  above  mentioned,  on  account  of  the  said 
bUls." 

The  arbitrator  further  directed  that  the  costs  of  the  re- 
ference should  be  paid  in  equal  moieties  by  the  plaintiff 
and  the  defendants. 

The  case  having  been  set  down  in  the  special  paper,  in 
Easter  Term,  1842,  came  on  for  argument  upon  the 
questions  submitted  for  the  opinion  of  the  Court,  by  the 
arbitrator. 
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Bompasy  Scrjt,  (with  whom  was  Barstawj)  for  the  plain- 
tiff.    The  first  and  material  question  which  presented  itself 
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Upon  the  whole  case,  wbb,  iriiether  s  valid  oootnet  of  re^ 
tainer  (^an  attornej,  could  be  made  by  s  ooqpontioi^  audi 
ooutract  not  being  under  aeal ;  and  it  was  aobmittedy  that 
under  the  drcumstanoes  diacloaed  in  the  finding  of  die 
arbitrator,  the  plaintiff  had  been  retained  by  valid  acta  of 
the  corporation,  so  as  to  give  him  s  right  of  actioa  fiir  his 
costi^  incoired  by  him  in  the  oq^Mcity  of  attorney  to  the 
defendants.  From  Cam.  Dig.  dt.  **  AUomey^  it  was  to  be 
collected  that  the  appointment  of  an  attorney  mi^lit  be  of 
s  general  character,  and  that  where  he  appeared  fi>r  s  cor- 
poration, it  was  not  necesnry  that  he  should  be  anthmzed 
by  deed  under  seal  in  each  case,  and  in  Com.  Big.  tit 
**  Franehi$e$;*  (F 13X  Bro.  Abr.  tit  "  Carparatians,*'  (pL  49,) 
and  in  Vin.  Abr.  tit  <'  Corporation/*  (E  16,)  were  stated 
many  acts  of  inconsiderable  importance,  whidi  it  was 
competent  for  a  corporation  to  perform,  without  seal  (a.) 
That  a  seal  was  not  in  eveiy  case  requisite,  was  obvious, 
for  every  year  the  lord  mayor  of  London  appointed  the 
attorney  of  the  corporation  in  this  Court,  without  seaL 
[Tindalf  C.  J* — That  is  done  by  the  recorder  in  the  pre- 
sence, and  as  the  mouthpiece  and  representative  of  the 
corporation,  and  it  is  entered  of  record.  TTie  Mogar 
iff  Thetford$  ca#e(&).]  The  veiy  general  and  broad 
propositions  which  appeared  to  have  been  acted  upon  in 
former  tiiueSj  had  already  received   considerable   modlfi^ 
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perceived  that  they  must  necessarily  be  upheld,  for  the        1842. 
policy  of  modem  times  was  to  simplify  the  practice  of  the       xiwold 
law.      The  argument   now  raised,  was  considerably   ad-  •• 

vanced  by  those  decisions  which  had  gone  the  length  of  &e. 
determining  that  a  corporation  might  sue  and  be  sued  upon  ' 
simple  contracts.  Thus  in  The  Barber  Surgeons^  Company 
y.  Pelsan  (a),  it  was  held,  that  a  corporation  may  maintain 
assumpsit,  for  money  forfeited  on  a  bye-law ;  in  7^  Dean 
and  Chapter  of  Rochester  v.  Pierce  (b\  it  was  determined 
that  debt  lies  by  a  corporation  for  use  and  occupation,  and 
that  case  was  confirmed  and  recognised  in  Smith  y.  7%^ 
Birmingham  Gas  Company  (c)^  where  it  was  held  that  a 
corporation  is  liable,  in  tort,  for  the  tortious  act  of  its 
agent,  though  not  appointed  by  seal,  if  such  act  be  an 
ordinary  seryice.  In  TTie  Mayor  of  Stafford  y.  Titt(d\  it 
was  held,  that  if  the  contract  be  executed,  a  corporation 
aggr^ate  may  sue,  though  the  contract  was  not  by  deed. 
In  TJie  East  London  Waterworks  Company  y.  Bailey  (e)^ 
where  the  directors  of  an  incorporated  company  were 
authorized,  by  act  of  Parliament,  to  **  make  contracts, 
agreements,  and  bargains  with  the  workmen,  agents, 
undertakers,  and  other  persons  employed  or  concerned  in 
making,  completing,  or  continuing  the  works  belonging  to 
the  said  undertaking,"  it  was  held,  that  the  company  could 
not  recover  in  assumpsit  for  the  non-deliyery  of  certain 
pipes,  which  the  defendants,  by  contract  not  under  seal,  had 
agreed  to  deliver,  but  Best^  C.  J.,  in  his  judgment,  admitted 
that  there  was  an  exception  to  the  general  principle  in  the 
case  ''where  the  acts  done  were  of  daily  necessity  to  the 
corporation  (/).''  This  case,  as  well  as  Dunston  v.  The 
Imperial  Gas  Company  (^),  had  lately  come  under  the 
consideration  of  the  Court  of  Queen's  Bench,  in  Beverley  y. 

(a)  2  Lev.  252.  Vide  also  City  {d)  4  Bing.  75. 

qfLondoH  v.  Goree,  1  Vent  298,  (e)  4  Bing.  283;  12  Moore,  532. 

8.  C.  2  Lev.  174.  (f)  Referring  to  Bro.  Abr.  tit. 

{jb)  1  Camp.  466.    Vide  also  2  "  Corporations  and  Capacities," 

Camp.  96.  pL  66,  and  Horn  v.  /oy,  1  Vent. 

(e)  1  Ad.&£L  526|  3N.  &  M.  47. 

771.  ig)  3B.8t  Ad.  126. 
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ITie  Lincoln  Gas  Ught  and  Coke  C!ampax^{a),  There^  it 
was  held,  that  a  corporation  aggregate  may  be  sued  in  in- 
debitatus assumpsit,  for  goods  sold  and  delireiedy  though 
the  contract  be  not  under  seal,  and  that  the  contract  may 
be  implied  or  express,  as  in  cases  of  assumpsit  against  an 
individual,  and  Pattesan,  J.,  who  delivered  the  judgment  of 
the  Court,  entered  into  a  lengthened  argument,  from  which 
it  was  submitted,  that  the  result  to  be  drawn  was,  that 
the  rule  which  gave  corporations  the  power  to  sue  upon 
simple  contracts  was  mutual,  and  rendered  them  liable  to 
be  sued  upon  like  agreements.  Church  v.  TTie  Imperial 
Gas  Light  and  Coke  Company  {b\  extended  the  princijde 
contended  for;  there,  it  was  decided,  that  a  corporaticm, 
created  for  the  purpose  of  supplying  gas,  may  maintain 
assumpsit  for  breach  of  a  contract  by  the  defendant,  to 
accept  gas  from  year  to  year,  at  \2l  16«.  per  annum.,  the 
consideration  being  alleged  to  be  the  promise  of  the  plain- 
tifi  to  supply  it  on  those  terms ;  and  that  such  promise  by 
the  company,  though  not  under  seal,  is  valid,  and  s  good 
consideration,  and  that  it  makes  no  difference  as  to  the 
right  of  a  corporation  to  sue  on  a  contract  entered  into  by 
them  without  seal,  whether  the  contract  be  executed  or 
executory.  The  Mayor  of  Ludlow  v.  Charlton  {c\  where  it 
was  held,  that  a  municipal  corporation  cannot  enter  into  a 
contract  to  pay  a  sum  of  money  out  of  the  corporate  fiind» 


of  Poole. 


MICHAELMAS   TERM,    6    VICT.  591 

Municipal  Corporation  Act,  5  &  6  Wm.  4,  c  76,  as.  76  to        1842. 
79,  it  appeared  that  the  Legislature  had  by  no  means  con-       Arnold 
templated  the  necessity  of  having  recourse  to  the  common  j- 

seal  upon  every  occasion,  for  by  those  sections,  large  powers  &c. 

were  given  to  the  common  council,  who  had  no  common 
seal,  and  every  desire  appeared  to  be  evinced  to  render  the 
discharge  of  their  duties  as  plain  and  intelligible  as  possible. 
The  convenience  of  the  public,  it  was  submitted,  would  be 
&voured  by  the  adoption  of  a  course  less  strict,  than  that 
which  ancient  authority  seemed  to  require.  To  proceed 
now  to  the  various  bilb  of  costs.  It  was  admitted  that  the 
claim  for  Bill,  No.  1,  could  not  be  supported,  for  that  the 
transaction  of  the  business,  which  formed  the  subject  matter 
of  that  bill,  had  not  been  sanctioned  by  the  corporation 
generally,  or  by  any  sufficiently  authorized  portion  of  its 
members.  Bills,  numbered  2,  3, 4,  5,  and  8,  were  in  respect 
of  business  done  on  behalf  of  the  corporation,  in  Courts  of 
law  and  equity,  and  their  aggregate  amount  was  748/.  135. 5d. 
No.  2,  was  for  business  done  in  opposing  a  rule  for  a 
mandamus,  to  inspect  certain  voting  papers  (a) ;  it  was  the 
duty  of  the  corporation  to  sec  that  these  papers  were  pro- 
perly managed,  and  although  the  opposition  to  the  rule 
might  &11  within  the  routine  of  business  of  the  town-clerk, 
the  extra  costs  incurred,  formed  the  subject  of  a  separate 
and  valid  demand  on  his  part,  against  the  corporation. 
His  acts  had  been  acknowledged  by  the  town  council,  and 
a  sum  of  money  had  been  paid  on  account.  Bill,  No.  3, 
rested  upon  the  same  grounds ;  for  there  had  been  specific 
directions  given  by  the  town  council,  for  the  proceedings 
which  had  been  taken  in  Chancery,  in  reference  to  the 
municipal  charities  of  the  borough,  and  a  subsequent  re- 
cognition and  acknowledgment  of  the  plaintiff's  services. 
This  bill,  as  now  claimed,  amounted  to  82/.  7s.  Id.y  a  sum  of 
55L  having  been  received  out  of  the  estate,  by  order  of  the 
Court  of  Chancery,  in  reduction  of  its  original  amount. 

(a)  See    the    case  of    Rex  v.      ported  in  4  Ad.  &  El.  657 ;  S.  C. 
AmM,  which  forms  the  subject      6  N.  &  M.  152. 
of  the  charges  in  this  BUI,  re- 
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In  these  proceedings,  the  corporation  had  been  compelled 
to  appear  by  attorney,  and  the  Court  would  not  now  allow 
them  to  repudiate  their  own  acts.  The  items  in  Bills, 
Nos.  4  and  8,  were  also  in  respect  of  business  transacted  in 
Chancery,  by  the  express  direction  and  authority  of  the 
town  council,  respecting  a  compensation  deed  given  by  the 
corporation  to  Mr.  Parr,  and  nothing  could  be  stronger 
than  the  resolutions  arrived  at,  directing  these  proceedings, 
and  subsequently  acknowledging  them.  Bill,  No.  5,  was, 
in  respect  of  the  defence  of  an  action  at  law,  by  the  same 
individual,  and  rested  upon  the  same  grounds  of  general 
employment  and  recognition.  Bills,  Nos.  6,  7,  9,  and  10, 
were  those,  in  respect  of  which  the  arbitrator  had  directed 
that  the  plaintiff  was  entitled  to  a  verdict  With  regard  to 
Bills,  Nos.  2,  3,  6  and  7,  the  arbitrator  had  also  found  that 
a  sum  of  S50L  had  been  paid  in  reduction  of  their  amount, 
and  he  had  awarded  that  the  plaintiff  had  applied  a  portion 
of  that  sum  in  payment  of  Nos.  2,  3,  and  6,  and  the  re- 
sidue, amounting  to  66/.  13«.  2(L,  in  part  payment  of  Na  7. 
It  could  hardly  be  contended  by  the  defendants,  that  this 
finding  was  not  correct ;  or  that  the  plaintiff  was  not  so 
entitled  to  appropriate  the  money  which  he  had  received. 
With  regard  to  Bills,  Nos.  4  and  8,  another  question  arose, 
namely,  whether  the  suit,  in  respect  of  which  those  charges 
were  maJe^  being  still  pendiafc  the  plaintiff  was  entitled  to 
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when  he  discovered  that  he  could  not  succeed,  Latorence  v.        1842. 

Potts  {a).     In  the  present  case,  the  town  council,  by  the       Arnold 

resolutions  of  the  24th  of  November,  1838,  had  required     _,    ?; 

Tb6  Major» 

the  plaintiff  to  furnish  his  bills  of  costs,  and  had  declared  &e. 

their  intention  to  suspend  the  suit,  and  where  such  a  state 
of  facts  existed,  the  attorney  could  hardly  be  expected  to 
carry  on  the  suit  at  his  own  periL  With  reference  to  the 
general  power  of  the  corporation  to  enter  into  contracts 
with  the  plaintiff;  it  was  argued  for  the  defendants  that 
they  could  not  make  agreements  such  as  those  which  were 
sought  to  be  set  up,  for  that  they  were  merely  trustees.  If 
any  illegality  of  proceeding  on  their  part  was  intended  to  be 
relied  upon,  it  ought  to  have  been  specially  pleaded.  But 
even  supposing  that  the  objection  might  be  raised,  it  was  not 
tenable.  The  Attorney  General  v.  The  Mayor  of  Nor* 
wich  (6),  Regina  v.  Tlie  Mayor  of  Bridgewater  (c),  and  Holds^ 
worth  V.  The  Mayor  of  Dartmouth  {d\  were  referred  to. 

Channelly  Seijt.,  for  the  defendants.  The  material 
question  to  be  considered  was,  whether  a  municipal  corpo- 
ration could  be  bound,  by  any  promise  of  payment,  to  a 
person  in  the  capacity  of  their  attorney,  such  promise  not 
being  the  subject  of  a  contract  under  seal.  It  would  not 
be  necessary,  at  this  time,  to  give  very  full  consideration  to 
the  older  authorities  upon  this  subject,  because  the  same 
text-books  were  almost  invariably  referred  to  in  all  cases  of 
recent  occurrence  ;  and  it  would  be  found  that  the  cases  in 
which  the  old  rule  of  strictness  had  been  departed  from, 
were  cases  referring  to  trading  corporations,  empowered  by 
act  of  Parliament  to  assume  the  position  of  corporate 
bodies,  for  the  purpose  of  fiu:ilitating  the  conduct  of  their 
trade,  and  where,  therefore,  to  maintain  the  strict  rule  of 
law,  would  be  to  throw  difficulties  in  their  way,  and  to 
oppose  the  intentions  of  the  Legislature.     Of  such  a  nature 

(a)  6  Carr.  k  P.  428.  D.  558. 

(6)  2  MyL  &  Cr.  406.  {d)  11  Ad.  k  £1.  490|  3  P.  & 

(c)  10  Ad.  &  £1.  281 ;  2  P.  &       D.  308. 

VOL.  n. — ^N.  8.  a  a  d.  p.  c. 
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were  the  cases  of  The  East  London  ffaterworkt  Company 
▼.  Bailey,  Church  ▼.  The  Imperial  Gas  Company,  Beverley 
¥•   The  Lincoln  Gas  Company,  and  many   others  which 
had  been  already  referred  to.     That  a  distinction  must  be 
drawn  between  corporations  of  such  a  character  and  the 
present^  however,  was  obvious,  as  well  from  ancient  autho- 
rity as  from   the  peculiar  duties   and  obligations  under 
which  such  a  corporation  rested ;  and  in  the  case  of  Gibson 
▼.  The  East  India  Company  {a\  this  distinction  was  clearly 
recognised  in  this  Court,  in  the  judgment  delivered  by 
IHndal,  C.  J.     Tlie  Court  of  Exchequer  in  the  case  of  Ihe 
Mayor  of  LvdUno  v.  Charlton  (ft),  sanctioned  the  same  dis- 
tinction, and  the  authority  of  that  case  was  decisive  in 
fevour  of  the  defendant's  aigument  here.      The  rale  de- 
dacible  from  that  case  was,  that  a  corporation  cannot  enter 
into  a  contract  to  pay  a  sum  of  money  out  of  the  corporate 
funds  for  the  making  of  improvements  within  the  borough, 
except  under  the  corporate  seal ;  and  in  the  judgment  of 
the  Court,  delivered  by  Rolfe,  B.,  the  principle  now  con- 
tended for  was  broadly  stated.     It  was  true,  that  in  the  old 
cases,  some  exceptions  were  to  be  found  engrafted  on  the 
general  rule,  which  shewed  that  in  matters  of  constant  re- 
ciHrrence,  of  small  importance,  or  which  admitted  of  no 
delay,  the  strict  rule  might  be  departed  fromi    but  the 


Michaelmas  TERif,  6  vict. 


m 


contended,  that  the  authority  of  the  plaintiff,  as  attorney 
for  the  defendants,  was  recognised,  at  all  events  in  the 
action,  by  Mr.  Parr,  because  his  agent  was  the  attorney  on 
the  record.  This,  however,  was  no  appointment  by  matter 
of  record ;  for  the  preparation  of  the  record  in  the  action 
was  the  act  of  the  attorney  himself,  Bac.  Abr.  tit  "  Cor- 
paratiansy'*  (E  3)  was  referrd  to.  [Tindaly  C.  J.— The 
plaintiff  can  hardly  rely  on  the  appointment  of  the  attorney 
of  the  city  of  London  by  record;  that  is  an  insulated  cus- 
tom,  which  has  existed  from  the  earliest  time ;  and  even 
that  is  not  a  general  appointment,  but  an  appointment 
only  to  prosecute  and  defend  all  the  franchises,  privileges^ 
and  rights  of  the  city  of  London.]  Then,  with  regard  to 
the  various  bills  comprised  in  the  present  action.  With 
regard  to  Bill,  No.  2,  there  was  no  retainer,  but  a  ratifi** 
cation  only  of  the  acts  done  by  the  plaintiff.  It  might  be  a 
question  besides,  whether  the  subject  matter  of  this  bill  was 
one  on  which  the  plaintiff  was  entitled  to  make  any  claink 
His  office  was  that  of  town-clerk,  and  the  question  was, 
whether  he  was  not  bound  to  perform  the  duties  of  his  office 
correctly,  and  whether,  if  he  committed  an  error,  he  must 
not  bear  the  consequences?  Bills,  Nos.  3  and  5  rested  upon 
the  same  grounds.  With  regard  to  Bills,  Nos.  4  and  8,  the 
rule  was  distinct  that  an  attorney  could  not  recover  his  bills 
of  costs,  unless  by  a  proper  notice  to  his  client,  he  abandoned 
the  conduct  of  the  suit  Harris  v.  Osboum  laid  down  the 
rule  broadly,  that  the  contract  of  the  client  was  to  pay  at 
the  completion  of  the  suit,  and  that  unless  the  contract  was 
defeated  by  reasonable  notice,  the  attorney,  before  that 
time,  had  no  cause  of  action.  In  reference  to  the  question 
of  the  appropriation  of  the  sum  of  350^,  to  the  Bills,  Nos.  2^ 
3,  and  6,  it  was  ui^ged  that  with  regard  to  the  two  former 
Bills,  at  all  events,  this  appropriation  could  not  be  sus^ 
tained  ;  for  if  the  plaintiff  had  no  cause  of  action  on  those 
bills,  by  reason  of  the  absence  of  any  sufficient  retainer,  he 
had  no  right  to  appropriate  the  money  which  he  had  re* 


1843. 
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Aenold      ^  applied  in  diminution  of  the  amount  awarded  by  the 
^  ;•  arbitrator. 

Toe  Mayor, 


&c 
of  Pools. 


BampaSy  in  reply. 

Cur.  adv.  vuli. 

TiNDAL,  C.  J. — This  was  an  action  of  debt,  brought  by 
an  attorney,  who  was  town-clerk,  and  clerk  of  the  peace 
of  the  borough  of  Poole,  to  recover  from  the  corporation 
of  the  mayor,  aldermen,  and  burgesses  of  Poole,  the  amount 
of  ten  several  Bills  of  costs  numbered  from  1  to  10.  By  an 
order  of  Nisi  Prius,  the  cause  was  referred  to  an  arbitrator, 
who  found,  as  to  all  the  bills  except  those  numbered  6,  7, 
9  and  10,  that  the  plaintiff  had  no  retainer  under  the 
common  seal  of  the  corporation,  and  decided  that  he 
could  not  recover ;  as  to  the  Bills  numbered  6, 7, 9  and  10, 
he  found  that  the  business  therein  mentioned  was  done  by 
the  plaintiff  in  his  capacity  of  town-clerk,  and  clerk  of  the 
peace,  and  directed  that  a  verdict  should  be  entered  in  his 
&vour  for  718/,  9s.  7dL,  which  he  found  to  be  due  in  respect 
of  those  bills.  He  also  found  that  after  all  the  bills  had 
been  delivered,  money  was  paid  on  account  generally  by 
die  corporation,  and  that  the  plaintiff  had  applied  a  por- 
tion  of  it  to  the  Bills  numbered  2  and  3 ;  and  be  stated 
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But  as  to  the  residue  of  the  bills  disallowed  by  the  arbi-        1842. 
trator,  it  was  contended  that  the  fects  appearing  on  the       aenold 
face  of  the  award,  were  sufficient  to  prove  a  valid  retainer,  ?; 

although  not  under  the  common  seal  of  the  corporation,  5cc. 

and   several  instances  were  pointed  out,  in  which  it  has 
been  held,  that   corporations  aggregate,   having  a  head, 
may,    by   parol,    appoint    servants  for    the    performance 
of  certain  acts  on  their  behalf     But  the  acts  which  may 
so  be  done,  have  always  been  considered  as  exceptions 
out  of  the   general    rule   of   law,   and    relate   either   to 
trivial   matters  of  frequent  occurrence,  or  such  as  from 
their   nature  do  not  admit  of  delay.     Cases  were  also 
cited,  in  which  actions  founded  on  simple  contracts,  have 
been  maintained  by,  and  against,  corporations  aggregate. 
These  instances  are  for  the  most  part  modem,  and  relate 
to  corporations  established   for  particular  purposes,  and 
where   the   making  of  such  contracts  was  essential  for 
carrying  those  very  purposes  into  execution.     For  some 
time  it  was  considered  that  such  actions  could  be  main- 
tained on  executed  contracts  only,  but  in  Church  v.   The 
Imperial  Gcu  and  Coke  Company  (a),  the  same  principle 
was  extended  to  actions  on  executory  contracts.     These 
two  classes  of  cases,  viz.,  those  relating  to  the  appointment 
of  servants  by  corporations  aggregate,  and  those  founded 
on  simple  contracts  entered  into  by  trading  companies, 
and  the  principles  upon  which  they  may  be  supported 
were  lately  considered   by  the  Court  of  Exchequer,  in 
The  MaycTy  ^c,  of  Ludlow  v.  Charlton  (&),  and  it  was  held 
by  that  Court,  that  a  municipal  corporation  was  not  bound 
by  a  contract  to  pay  money,  although  the  consideration 
had  been  executed,  such  contract  not  being  made  under 
their  common  seal.     That  case  appears  to  us  to  be  a  direct 
authority  in  favour  of  the  present  defendants ;  for  the  ap- 
pointment of  an  attorney  to  conduct  important  suits  af- 
fecting the  rights  and  property  of  the  corporation,  cannot 

(a)  6  Ad.  &  El.  846.  (6)  6  M.  &  W.  815. 
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be  considered  a  trifling  matter,  nor  is  it  one  of  such  fre- 
quent occurrence,  or  of  such  immediate   urgency,  as  to 
render  it  inconvenient  to  postpone  it,  until  the  seal  of  the 
corporation  can  be  affixed  to  the  retainer.     Still  leas  can 
it  be  said,  that  the  retainer  of  an  attorney  fiJls  within  the 
principle  of  the  decisions  relating  to  contracts  made  by 
corporations  established  for  trading  purposes.     But  another 
class  of  cases  was  cited  at  the  Bar,  in  which  corporations 
aggregate  have  been  allowed  to  maintain  actions  on  simple 
contracts  not  falling  within  either  of  the  principles  con- 
sidered in  The  Mayor  of  Ludlow  v.  Charlton  ;  such  as  The 
Barber  Surgeons^  of  London  v.  Pehon  (a),  which  was  an 
action  of  assumpsit  for  money  forfeited  for  a  bye-law,  and 
the  Dean  and  Chapter  of  Rochester  v.  Pierce  (6),  which  was 
assumpsit  for  use  and  occupation,  and  it  was  contended 
that  all  contracts  to  be  binding,  must  be  mutual,  and  that, 
therefore,  where  corporations  may  sue  upon  simple  con- 
tracts, it  follows  as  a  legal  consequence,  they  may  also  be 
sued.     But  we  think  the  proposition,  as  to  the  necessary 
mutuality  of  contracts,  was  stated  too  broadly,  and  that  it 
must  be  confined  to  those  cases  where  the  want  of  mu- 
tuality would  leave  one  party  without  a  valid  and  available 
consideration  for  his  promise.     The  cases  last  cited  do  not, 
therefore,  shew  that  corporations  may  be  sued  on  parol 
contnicts.     It  was  further  armied  for  the  plaintiff,  ihat  if 
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the  case  of  the  city  of  London  every  year,  who  make  an 
attorney  by  warrant  of  attorney  in  this  Court,  without 
either  sealing  or  signing,  and  the  reason  is,  because  they 
are  estopped  by  the  record  to  say  it  is  not  their  act'*  It 
appears  to  us,  therefore,  that  none  of  the  cases  or  argu- 
ments brought  before  us,  are  sufficient  to  establish  a  right, 
of  action  in  the  plaintiff  to  recover  the  amount  of  the  bills 
which  the  arbitrator  disallowed,  and  that  the  law,  as  laid 
down  by  the  Court  of  Exchequer  in  The  Mayor  of  Ludlow 
v.  Charlton,  must  govern  this  case.  With  respect  to  the 
appropriation  of  a  portion  of  the  money  received  by  the 
plaintiff  to  the  discharge  of  the  Bills  2  and  3,  it  appears  to 
us,  that  although  the  plaintiff  could  not  have  maintained 
an  action  to  recover  the  amount  of  those  bills,  yet  as  the 
money  was  paid  generally  on  account  of  all  the  bills  after 
these  two  bills  were  delivered,  the  appropriation  of  the 
money  made  by  him  at  the  time  cannot  now  be  questioned. 
The  claim  of  the  plaintiff  on  these  two  bills  was  a  just  and 
equitable  claim,  although,  from  the  absence  of  a  contract 
under  seal,  it  could  not  be  made  the  subject  of  an  action 
in  a  Court  of  law.  The  case,  therefore,  is  not  like  that  of 
JVright  v.  Laing  (a),  where  there  we^e  two  contracts,  one 
lawful,  the  other  forbidden  by  law,  and  where  no  specific 
appropriation  had  been  made  at  the  time  of  payment. 
The  result  is,  that  the  verdict  must  be  entered  according 
to  the  direction  of  the  arbitrator. 


1842. 


Arnold 

V. 

The  Mayor, 

&c 
of  Pools. 


Judgment  accordingly. 


(a)  3  B.  &  C.  165. 
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Evans  and  Others  v.  Hutton  and  Others. 

'^^"*'     The  declaration  stated,  for  that  whereas  the  defendants 

thatinconsider.  heretofore,  to  wit,  on  the  12th  of  March,  1839,  in  con- 

defendanteVad  sWeration  that  the  plaintiffs,  at  the  special  instance  and 

"romiiS  a"*^  request  of  the  defendants,  then  shipped  in  good  order  and 

plaintifi  to       condition,  in  and  upon  the  good  ship  or  vessel  called  the 

goods  of  the     Manilla,  then  l}ung  in  the  port  of  Liverpool,  and  bound  for 

plrt*^i*t^t  Canton,  certain  goods  of  them,  the  plaintiffs,  that  b  to  say, 

all  and  evenr     twenty  bales  of  merchandise,  and  twenty-five  cases  of  mer- 

dangen  and  \  . 

accidenuofthe  chandise,  of  great  value,  to  wit,  of  the  value  of  700/.,  to  be 

gationofwhi-  Carried  and  conveyed  by  the  defendants  therein  from  Li- 

kind»oew°'   verpool  aforesaid  to  Canton  aforesaid,  for  certain  freight 

exce^ed,  unto  and  reward  to  them,  the  defendants,  in  that  behalf,  the  de- 
cert  am  persons, 
to  wit,  Messrs.  fendants  undertook,  and  then  promised  the  plaintiffs  to 

tbarthe  de-'  deliver  and  cause  to  be  delivered  the  said  goods,  in  like 
fendants  had  good  order  and  condition,  at  the  aforesaid  port  of  Canton, 
the  said  goods  all  and  every  dangers  and  accidents  of  the  seas  and  navi- 
ship.  but  dis-  gation,  of  whatever  nature  or  kind  soever,  excepted,  onto 
promU^d?*"  certain  persons,  to  wit,  Messrs.  Eglinton,  Mc  Lean  &  Ca, 
not,  nor  wonld 

deli?er,  or  cause  to  be  delivered,  the  said  goods  at  the  port  of  Canton,  &c.,  although  not 
prevented,  &c.,  bat  on  the  contrary,  &c.  Plea,  that  alter,  &c.,  the  ship  of  the  defendants  pvo- 
c«i>de*d  DQ  itft  vovage  to  Canton^  and  within  4  reasonable  time,  the  said  ahip,  wUh  the  plaJnt}^'^* 
Pfoorfs  on  boards  nmvcd  near  to  the  ^aid  port  of  Canton ^  to  wit,  on  tfac  high  seas,  there  adjioenl^ 
and  that  aAerwanl^,  certaiu  fjfr&ong,  tlien  bvitig  ufficiBrs  of  our  Lady  the  Queen,  dulj  author  it  (kI 
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or  their  assigns.  And  the  plaintifis  in  &ct  say,  that  the 
defendants,  to  wit,  on  the  day  and  year  aforesaid,  had  and 
received  the  said  goods  on  board  the  said  ship,  for  the  pur- 
pose aforesaid.  Nevertheless,  the  defendants,  not  regard^ 
ing  their  said  promise,  did  not,  nor  would  deliver  or  cause 
to  be  delivered,  the  said  goods,  at  the  port  of  Canton  afore- 
said, to  the  said  Messrs.  Eglinton,  Mc  Lean  &  Co.,  or  to 
their  assigns,  or  otherwise  howsoever,  although  not  pre- 
vented therefrom  by  any  danger  or  accident  of  the  seas  or 
navigation  whatever,  but  on  the  contrary  thereof  wrong- 
fully and  unlawfiilly  omitted  and  refused  so  to  do ;  and  the 
plaintifis  further  say,  that  they,  the  plaintiffs,  by  their 
agents,  duly  authorized  in  that  behalf,  to  wit,  on  the  20tb 
day  of  October,  in  the  year  aforesaid,  sold  and  caused  to 
be  sold  the  said  goods,  at  and  for  certain  large  and  profitable 
prices,  to  wit,  to  the  amount  of  3000i,  and  that,  by  reason 
of  the  non-delivery  thereof  by  the  defendants,  they,  the 
plaintiffs,  were  wholly  unable  to  deliver  the  same  to  the 
said  purchasers,  and  all  the  benefit  and  advantage  of  the 
said  sale,  and  the  interest  and  profit  of  the  price  thereof^ 
became  and  were  wholly  lost  to  them,  the  plaintifis ;  and 
the  plaintiffs  further  say,  that  afterwards,  to  wit,  on  the 
1st  of  March,  1840,  the  defendants  unloaded  the  said 
goods  out  of  the  said  ship,  at  a  certain  place  far  distant 
from  Canton  aforesaid,  to  wit,  at  a  place  called  Manilla, 
and  they,  the  plaintifis,  were  forced  and  obliged  to  pay  and 
expend,  and  became  liable  to  pay  and  expend,  divers  sums 
of  money,  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  1000^,  in  and  about  the  defraying  the  expenses 
incurred  in  respect  of  the  said  goods  at  Manilla  aforesaid, 
and  causing  the  same  to  be  conveyed  from  thence  to  Can- 
ton aforesaid.  And  the  plaintiffs  further  say,  that  after- 
wards, to  wit,  on  the  1st  of  April,  in  the  year  last  aforesaid, 
they,  the  plaintiffs,  were  forced  and  obliged  to  sell  the  said 
goods  at  a  very  reduced  price  from  the  price  for  which  the 
same  were  so  previously  sold  as  aforesaid,  to  wit,  at  lOOOiL 
lower  price,  &c. 


1842. 

— V ' 
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V. 
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Pleas,  eighthly,  that  after  the  making  of  the  said  pro- 
mises in  the  declaration  mentioned,  and  before  any  breach 
thereof  to  wit,  on  the  6th  of  April,  1839,  being  a  reasonable 
tune  in  that  behalf  the  defendants  caused  the  said  ship  in 
the  declaration  mentioned,  having  the  said  goods  of  the 
plainti£b  so  on  board  thereof  to  sail  and  proceed,  and  the 
said  ship  then  sailed  and  proceeded  on  its  voyage  from 
Liverpool,  aforesaid,  to  Canton,  in  the  dominions  of  the 
Emperor  of  China,  being  the  port  of  Canton  aforesud,  and 
in  a  reasonable  time  in  that  behalf,  to  wit,  on  the  29th  of 
October,  1 839,  the  said  ship,  with  the  said  goods  so  on  board 
thereof,  as  aforesaid,  arrived  near  to  the  said  port  of  Can- 
ton, to  wit,  on  the  high  seas  there  adjacent  And  the  de- 
fendants further  say,  that  after  the  said  ship  had  so  proceeded 
and  arrived  as  aforesaid,  to  wit,  &c.,  certain  persons  then 
there,  being  officers  of  our  lady  the  Queen,  duly  authorized 
in  that  behalf  and  then  exercising  the  powers  of  her  Ma- 
jesty's government  there,  to  wit,  one  Charles  Elliot,  then 
being  chief  superintendent  of  the  trade  of  her  Majesty's 
subjects  to  and  from  the  dominions  of  the  Emperor  of 
China,  according  to  the  form  of  the  statute  in  such  case 

made  and  provided,  and  one Smith,  then  being 

captain  of  her  said  Majesty's  ship  the  Volage,  and  then 
being  the  commanding  officer  of  her  said  Majesty's  naval 
forces  there,  did,  for  divers  good  and  sufficient  and  lawful 
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their  commands,  and  by  the  force  and  duress  thereof, 
forcibly  constrain  and  compel  the  said  ship,  and  from 
thence  continually  have  constrained  and  compelled  the 
same  not  to  proceed  to  Canton  aforesaid,  and  thereby  pre- 
vented, and  thenceforth  always  hitherto  have  prevented, 
and  still  do  prevent,  the  said  defendants  from  delivering 
the  said  goods  and  merchandises  at  Canton  aforesaid; 
and  the  defendants  say,  that  because  of  the  said  force  and 
prevention  of  the  said  officers  as  aforesaid,  and  because  of 
her  said  Majesty's  forces,  and  the  restraint  and  duress  and 
prevention  thereof,  the  defendants  could  not  at  any  time 
from  the  making  of  their  said  promise,  hitherto  deliver  or 
cause  to  be  delivered  the  said  goods  at  the  port  of  Canton 
aforesaid,  wherefore  they  did  not  deliver  the  same  at  Can- 
ton aforesaid,  as  in  the  said  declaration  mentioned.  Verifi- 
cation. 

Ninthly,  a  like  plea,  which  alleged  further,  that  before 
the  defendants  or  their  agents  had  received  any  notice  of 
the  premises,  and  before  the  said  officers  and  forces  bad  in 
any-ways  prevented,  hindered  or  restrained  the  said  ship 
from  proceeding  to  Canton  as  aforesaid,  the  said  ship  had 
proceeded  on  its  voyage  to  Canton  aforesaid,  to  parts  &r 
distant  from  Liverpool  aforesaid,  to  wit,  to  the  high  seas 
near  to  Canton  aforesaid,  to  wit,  on,  &c. ;  and  the  defend- 
ants further  say,  that  a  certain  place,  called  Hong  Kong, 
was  then  a  place  of  safety  for  the  said  ship,  and  a  place  to 
which  the  said  officers  and  forces  did  not  prevent  or  hinder 
or  restrain  the  said  ship  from  proceeding,  and  a  place  near 
to  Canton  aforesaid,  and  a  place  from  which  the  said  ship 
and  the  said  goods  on  board  thereof  might  speedily  have 
been  conveyed  to  Canton  aforesaid,  if  the  said  officers  and 
forces  aforesaid  had  at  any  time  ceased  to  prevent  and 
hinder  and  restrain  the  said  ship  from  proceeding  to  Can- 
ton aforesaid  And  because  of  the  premises  in  this  plea 
mentioned,  and  because  it  was  then  a  reasonable  and  dis- 
creet measure  for  the  interests  of  the  plaintifls  as  owners  of 
the  said  goods,  and  for  the  interests  of  those  concerned  in 
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the  said  adventure,  for  the  said  ship  and  cargo  thereof  to 
proceed  to  Hong  Kong  aforesaid,  and  because,  to  have 
proceeded  to  any  other  place  than  Hong  Kong  aforesaid, 
would  have  been  an  unreasonable  and  indiscreet  measure 
in  that  behalf,  and  very  injurious  to  the  plaintiff  as  such 
owners  of  the  said  goods  as  aforesaid,  the  defendants,  by 
their  servant  or  agent  in  that  behalf,  to  wit,  by  one  William 
Pearson,  then  being  the  master  of  the  said  ship,  and  the 
servant  and  agent  of  the  defendants,  duly  authorized  in 
that  behalf,  caused  the  said  ship,  with  all  reasonable  dis- 
patch, after  the  said  ship  was  so  prevented  and  hindered  as 
in  the  plea  mentioned,  to  proceed  to  Hong  Kong,  being 
the  only  safe  and  proper  place  in  that  behalf  to  wit,  on  the 
29th  of  October,  1839;  and  the  defendants  further  say, 
that  the  said  W.  Pearson  did,  whilst  the  said  ship  was  at 
Hong  Kong  aforesaid,  and  in  a  reasonable  time  after  the 
arrival  of  the  ship  there,  to  wit,  &c.,  give  to  the  said 
Messrs.  Eglinton,  McLean  &  Co.,  the  said  persons  in  the 
said  declaration  mentioned,  notice  of  the  said  several  pre- 
mises, and  did  then  offer  the  said  Messrs.  Eglinton,  Mc 
Lean  &  Co.,  to  deliver  the  said  goods  to  them  there,  and 
did,  to  wit,  then,  request  them  to  accept  and  receive  the 
said  goods  fh>m  him,  and  to  give  him,  the  said  W.  Pearson, 
orders  what  to  do  with  the  said  goods,  and  that  the  said 
Messrs.  Eglinton,  McLean  &  Co,  then  refused  to  receive 
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and  the  defendants  say,  that  after  the  said  ship  left  Hong 
Kong  aforesaid,  as  last  aforesaid,  the  said  W.  Pearson,  in  a 
reasonable  time  in  that  behalf,  to  wit,  &c.,  gave  notice  to 
the  said  Messrs.  Eglinton,  McLean  &  Co.,  of  the  pre- 
mises, and  then  requested  them  to  receive  the  said  goods, 
and  to  give  orders  concerning  the  said  goods,  and  the  said 
Messrs.  Eglinton,  McLean  &  Co.,  then  wholly  refused  so 
to  do ;  and  because  the  neighbourhood  of  Canton  afore- 
said, and  of  Hong  Kong  aforesaid,  was,  to  wit,  then,  and 
fi'om  thence  hitherto  hath  been,  and  still  is,  dangerous  for 
the  said  ship  to  remain  in,  on  account  of  the  perils  of  the 
seas  and  navigation,  and  of  the  enemies  of  our  lady  the 
Queen,  then  there  being,  and  because  it  was,  to  wit,  then, 
expedient  for  the  interests  of  the  plaintifis  that  the  said 
goods  of  the  plaintiffs  should  be  deposited  in  some  place  of 
safety,  and  because  the  place  in  the  declaration  mentioned, 
called  Manilla,  was  a  safe  and  convenient  place  of  deposit, 
and  the  only  safe  and  convenient  place  of  deposit  within  a 
reasonable  distance  from  the  said  place  where  the  said  ship 
then  was,  and  from  Canton  aforesaid,  therefore  the  said 
W.  Pearson,  to  wit,  then  caused  the  said  ship  to  sail,  and 
the  said  ship  then  sailed  to  Manilla  aforesaid,  for  the  pur- 
pose of  there  depositing  the  said  goods,  as  in  this  plea 
mentioned;  and  the  said  goods  of  the  plaintiff  were,  to 
vrit,  on  the  dth  of  April,  1840,  unloaded  from  and  out  of 
the  said  ship  at  Manilla  aforesaid,  and  delivered  at  Manilla 
aforesaid,  to  certain  persons  there,  to  wit,  to  certain  persons 
trading  there  under  the  firm  of  Kerr,  Murray  &  Co.,  then 
being  the  agents  and  correspondents  of  the  plaintifis  at 
Manilla  aforesaid,  duly  authorized  in  that  behalf,  and  being 
proper  and  reasonable  persons  in  that  behalf  with  whom  to 
leave  and  deposit,  and  to  whom  to  trust  the  said  goods, 
which  is  the  same  unloading  in  the  declaration  complained 
of,  of  all  which  premises  in  this  plea  mentioned  the  plain- 
tiflb,  in  a  reasonable  time  in  that  behalf,  to  wit,  on  the  1st 
of  July,  1840,  had  notice.  And  the  defendants  further 
say,  that  the  acts  of  the  defendants,  and  of  the  said  W. 
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Pearson,  &c.,  in  respect  of  the  said  goods,  from  the  time 
of  the  making  of  the  said  promises  hitherto  were,  and  each 
of  them  was  reasonable,  and  proper,  and  discreet  acts,  and 
a  reasonable,  proper,  and  discreet  act  in  that  behalf,  and 
were  and  each  of  them  was  truly,  and  honestly,  and  dis- 
creetly done  by  the  defendants  and  the  said  W.  Pearson, 
&C.,  with  a  reasonable,  and  discreet,  and  honest  view  to 
the  interest  of  the  plaintifi  as  such  owners,  and  were  and 
each  of  them  was  such  acts  and  act  as  an  honest  and  dis- 
creet person  would,  in  the  exercise  of  a  sound  discretion  in 
diat  behalf  have  done  under  the  circumstances  aforesaid, 
and  such  as  it,  to  wit,  then  became  and  was  the  duty  of 
the  defendants,  and  of  the  said  W.  Pearson,  &c.  to  do. 
Verification : 

Demurrer  to  the  eighth  plea:  for  that  the  authority  of 
the  said  officers,  that  is  to  say,  Charles  Elliot  and  Smith, 
to  interrupt  and  prohibit,  and  prevent  and  discharge  the 
said  ship  from  proceeding  to  Canton,  is  not  shewn  or  stated 
in  the  said  eighth  plea  as  it  ought  to  have  been  if  any 
such  authority  existed ;  and  also  for  that  no  such  authority 
was  conferred  upon  them  by  common  or  statute  law,  and 
that  if  they  had  any  such  authority,  its  nature,  and  how 
conferred  upon  them,  ought  to  have  been  stated  and  shewn 
in  the  said  plea;  and  also,  for  that  it  is  not  shewn  how  or 
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contract  complained  of  in  the  said  declaration :  and  also 
for  that  the  said  eighth  plea  is  in  other  respects  un<- 
certain,  &c. 

To  the  ninth  plea,  the  plaintifis  also  demurred  for  the 
same  causes  assigned  above,  as  affording  objections  to  the 
eighth  plea,  and  also  for  that  so  much  of  the  matter  con- 
tained in  the  ninth  plea  as  is  in  addition  to  the  matter 
stated  in  the  eighth  plea,  is  pleaded  to  damage  only,  and 
is  untechnical  and  improper,  and  inartificially  pleaded,  and 
renders  the  said  last  plea  of  great  and  wholly  unnecessary 
and  improper  length ;  and  also  for  that  it  consists  of  matter 
upon  which  the  plaintiffs  cannot  take  or  offer  any  certain 
issue.     Joinder  in  demurrer. 
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BompaSy  Seijt.,  in  support  of  the  demurrer.  The  de- 
fendants had  failed  to  shew  any  legal  authority  to  justify 
the  non  delivery  of  the  goods  committed  to  their  care  by 
the  plaintifis ;  the  contract,  as  it  was  alleged,  was  a  precise 
and  definite  contract  for  the  delivery  of  the  goods  at 
Canton,  and  the  exception  to  it  was  limited  to  &ilure  by 
reason  of  '^  all  and  every  the  dangers  and  accidents  of  the 
seas  and  navigation,  of  whatever  nature  or  kind  soever  ;** 
and  if  by  any  other  cause  the  defendants  were  prevented 
from  delivering  the  goods,  such  delivery  not  being  illegal, 
the  consequences  of  such  breach  of  their  contract  fell 
upon  them.  This  was  to  be  collected  from  the  case  of 
Paradine  v.  Jane  (a),  where  it  was  laid  down,  that  where  a 
party  by  his  own  contract  creates  a  duty  or  chaise  upon 
himself,  he  is  bound  to  make  it  good,  if  he  may,  notwith- 
standing any  accident  by  inevitable  necessity,  because  he 
might  have  provided  against  it  by  the  contract.  There 
was  nothing  alleged  in  the  defendant's  pleas  in  this  case, 
which  shewed  that  it  would  have  been  unlawful  for  him  to 
have  completed  his  contract  If  the  authority  of  Captain 
Elliot  and  of  Captain  Smith  were  shewn  to  be  suflScient, 


(a)  Aleyne*8  Rep.  27.  Vide  also  Startup  v.  Cortaggi,  2  C,  M.  &  R.  165. 
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the  answer  might  perhaps  be  good,  but  there  was  no 
sufficient  allegation  of  such  authority.  The  pleas  stated 
that  they  were  "  exercising  the  powers  of  her  Majesty's 
government,"  and  that  Captain  Elliot  was  *' chief  super- 
intendant  of  the  trade  of  her  Majesty's  subjects  to  and 
fix>m  the  dominions  of  the  Emperor  of  China."  The  first 
of  these  allegations  was  insensible,  because  it  was  impossible 
to  ascertain  with  certainty  what  was  the  meaning  of  the 
term  used.  The  second  was  founded  upon  the  proviaons 
of  the  statute  3  &  4  Wm.  4,  c.  93,  which  was  an  act  to 
regulate  the  trade  to  China  and  India;  but  there  were  no 
allegations  in  the  pleas  which  shewed  that  the  requisites  of 
that  statute  had  been  complied  with.  Neither  did  the  plea 
allege  that  any  of  those  circumstances  had  arisen,  of  war, 
or  of  a  blockade  or  embargo,  or  of  a  prohibition  to  export, 
which  had  been  held  either  to  suspend  or  to  dissolve  a 
contract  The  cases  of  Barker  v.  Hodgstm,  (a),  Hadley  v. 
Clarke  (b\  GosUng  v.  Higgins  (c).  Blight  v.  Page  (rf), 
Tauteng  v.  Hubbard  (e\  and  Hill  v.  Idle{f\  were 
referred  to. 


Channelly  Seijt.,  for  the  defendants.  The  authority  of 
the  case  of  Paradine  v.  Janey  was  not  sought  to  be  impugned, 
but  it  was  contended,  that  from  the  circumstances  disclosed 
the  face  of  the  pleas,  an  implied  necessity  to  abstain 


andOtberf. 
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any  force  upon  the  defendants,  it  must  be  contended  that        1842. 
his  authority  was  sufficiently  shewn  in  the  pleas.     In  such     ^^^^^ 
a  case  as  the  present,  it  was  submitted  that  ihe  Court  could     •^  ^^^ 
not  look  for  a  particular  statement  of  the  manner  in  which       Huttok 
Captain  Elliot  obtained  his  authority ;  that  was  a  subject 
upon  which  the  defendants  could  not  obtain  information  or 
proof  of  that  precise  nature  which  was  required  in  ordinary 
cases,  and  the  Court  would  sanction  such  generality  of 
pleading  as  was  here  adopted,  where  it  was  impossible  to 
state  the  fects  relied  upon  with  certainty,  or  without  great 
prolixity.     Here  it  was  alleged  that  Captain  Elliot  and 
Captain  Smith  were  officers  *'  of  our  lady  the  Queen,  duly 
authorised  in  that  behalf,  and  then  exercising  the  powers 
of  her  Majesty's  government ;"  and  this  allegation,  coupled 
with  those  which  followed  that  Captain  Elliot  was  chief 
superintendent  of  trade  according  to  the  form  of  the  statute, 
and  that  Captain  Smith  was  Captain  of  her  Majesty's  ship 
the  Volage ;  and  having  command  of  her  Majesty's  naval 
forces,  it  was  submitted  afforded  a  sufficient  explanation  of 
their  position,  and  raised  a  sufficient  presumption  that  the 
powers  requisite  to  authorize  them  to  publish  and  enforce 
the  prohibition  which  was  alleged  against  the  defendant  s 
ship  going  to  Canton,  were  reposed  in  them.     It  would  be 
extremely  inconvenient,  it  was  urged,  that  the  defendants 
should  be  called  upon  to  state  the  manner  in  which  Captain 
Elliot  derived  his  authority  finom  the  government,  because 
much  of  the  communication  between  the  government  and 
its  officers  must  be  necessarily  of  a  secret  nature.     Then 
was  the  act  of  her  Majesty's  officers  sufficient  to  suspend 
the  execution  of  the  contract?    If  Captain  Elliot  was  duly 
authorized,  his  orders  must  be  obeyed ;  and  the  case  was 
therefore  like  Hadley  v.   Clarke  and  Others,     There  the 
plaintiff  brought  an  action  against  the  defendants,  as  owners 
of  the  ship  Pomona,  for  not  carrying  to  Leghorn  goods 
put  on  board  the  Pomona,  at  Liverpool,  to  be  conveyed  to 
Leghorn,  the  dangers  of  the  seas  only  excepted.      The 
ship  sailed  from  Liverpool,  and  in  pursuance  of  permission 

VOL.   n. — N.   S.  B  B  D.    p.   C. 
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given  for  that  purpose,  put  into  Falmouth  on  the  30th  of 
June,  1796,  to  wait  for  convoy.  While  she  waited  there 
for  that  purpose,  an  embargo  was,  by  order  of  the  King  in 
council,  dated  27th  of  July,  1796,  laid  on  all  ships  bound 
to  Leghorn,  being  one  of  the  ports  in  the  territories  of  the 
Grand  Duke  of  Tuscany,  then  in  the  possession  of  the 
French.  The  embargo  was  directed  to  continue  until 
further  orders  of  the  Privy  CounciL  On  the  23rd  of 
August  following,  another  order  of  council  issued,  allowing 
vessels  in  the  situation  of  the  Pomona  to  return  to  their 
ports  of  lading,  and  land  and  warehouse  their  cargoes  there 
under  certain  regulations.  In  the  month  of  August,  1798, 
and  not  before,  the  Pomona  left  Falmouth  without  the 
consent  of  the  plaintiff,  and  returned  to  Liverpool,  where 
the  plaintiff  received  the  goods  without  prejudice  to  the 
question,  whether,  under  the  circumstances,  the  defendants 
were  excused  from  the  performance  of  the  contract  On 
the  24th  of  October,  1798,  the  embargo  was  taken  off. 
The  plaintiff  having  recovered  a  verdict  at  the  trial,  his 
right  to  recover  was  afterwards  discussed  before  the  Court 
of  Queen's  Bench,  and  the  Court  was  of  opinion  that  the 
embargo  did  not  dissolve  the  contract,  but  was  a  temporary 
restraint  only,  and  operated  only  as  a  suspension  of  the 
contract  Barker  v.  Hodgson  was  to  the  like  efiect,  and 
the  same  principle  was    to  be  derived  from  Atkin^mi  v* 
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appeared  on  the  pleas  it  was  still  in  full  force  and  operation. 
The  Court  could  not  admit  a  general  statement  of  the 
authority  of  Captain  Elliot  to  be  sufficient,  but  a  precise 
allegation  of  a  sufficient  and  lawful  authority  delegated  to 
him  must  be  shewn.  There  was  nothing  in  the  pleas  to 
shew  that  either  a  blockade  or  an  embargo  had  been  de- 
claredy  nor  were  the  acts  of  Captain  Elliot  stated  to  be  in 
furtherance  of  the  objects  or  necessities  of  any  war  with 
China.  There  was  no  lawful  excuse  stated,  therefore,  for 
the  breach  of  the  contract  declared  upon,  and  the  pkdntiflb 
were  entitled  to  judgment  on  this  demurrer. 


1842. 

* V ' 

Evans 
and  Others 

V. 
HOTTON 

aadOthofS. 


ToTDAL,  C.  J. — I  am  of  opinion  that  the  pleas  pleaded 
in  this  case  are  bad  in  law.  The  only  ground  on  which 
those  pleas  could  be  an  answer  to  the  action  is,  that  the 
contract  for  the  carriage  of  these  goods  had  been  dissolved 
by  some  superior  authority,  and  on  looking  at  the  pleas, 
the  cause  alleged  for  the  dissolution  of  the  contract — and 
it  must  amount  to  that  or  it  is  no  answer  at  all — is,  that 
after  the  vessel,  in  which  the  goods  had  been  shipped,  had 
proceeded  to,  and  had  arrived  near,  the  port  of  Canton, 
certain  persons,  then  being  officers  of  our  lady  the  Queen, 
duly  authorized  in  that  behalf,  and  then  exercising  the 
powers  of  her  Majesty's  government  there,  namely,  one 
Charles  Elliot,  chief  superintendent  of  trade,  and  one 
Smith,  the  captain  of  her  Majesty's  ship,  the  Volage,  did 
prevent  the  said  goods  from  being  landed  at  the  said  port 
of  Canton.  Then  does  this  allegation  disclose  a  sufficient 
authority  on  the  part  of  these  persons  to  prevent  the  land- 
ing, so  as  to  dissolve  the  contract  ?  It  is  not  said  that  this 
was  done  in  the  exercise  of  any  acknowledged  prerogative 
of  the  Crown,  to  whom  it  belongs  to  declare  a  state  of  war 
with  the  subjects  of  another  government ;  and  even,  per- 
haps, if  it  had  been  alleged  that  war  had  been  declared 
between  this  country  and  the  Emperor  of  China,  this  case 
would  scarcely  be  held  to  be  within  the  authority  of  those 
decisions  where  such  a  declaration  had  been  held  to  dis- 
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solve  the  contract,  because  those  were  cases  in  which  the 
goods  were  to  be  delivered  to  the  enemy,  whereas  here^ 
they  were  to  be  delivered  to  certain  persons  at  the  port  of 
dischaiige>  who  were  the  agents  of  the  shipper;  and  a 
question  might  arise  whether  those  cases  apply  here,  or 
whether  a  difficulty  might  not  present  itself  on  this  part  of 
the  case, — but  it  is  clear  that  the  pleas  amount  to,  and 
intend  to  set  up  a  dissolution  of  the  contract  by  the  act  of 
prevention  of  this  officer,  who,  by  the  plea,  is  called  the 
superintendent  Now,  let  us  see  whether,  under  the  au«- 
thority  of  the  act  of  Parliament,  he  could  exercise  any 
such  power  as  is  stated.  The  act  is  the  3  &  4  Wm.  4, 
c.  93,  and  the  fifth  section  is  the  first  which  speaks  of  the 
authority  of  the  superintendent  That  section  recites, 
"  And  whereas  it  is  expedient  for  the  objects  of  trade  and 
amicable  intercourse  with  the  dominions  of  the  Emperor 
of  China,  that  provision  be  made  for  the  establishment  of 
a  British  authority  in  the  said  dominions ;  be  it  therefore 
enacted.  That  it  shall  and  may  be  lawful  for  his  Majesty, 
by  any  commission  or  commissions,  or  warrant  or  warrants 
under  his  royal  sign  manual,  to  appoint,  not  exceeding 
three  of  his  Majesty's  subjects,  to  be  superintendents  of 
the  trade  of  his  Majesty's  subjects  to  and  from  the  said 
dominions,  fur  the  purpose  of  protecting  and  promoting 
audi  tradct  and  by  any  such  commission  or  warrant  os 
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commissions,  as  to  his  Majesty  in  council  shall  appear  ex- 
pedient and  salutary,  to  give  to  the  said  superintendent,  or 
any  of  them,  powers  and  authorities  over  and  in  respect  of 
the  trade  and  commerce  of  his  Majesty's  subjects  within 
any  part  of  the  said  dominions;  and  to  make  and  issue 
directions  and  regulations  touching  the  said  trade  and 
commerce,  and  for  the  government  of  his  Majesty's  sub- 
jects within  the  said  dominions ;  and  to  impose  penalties, 
forfeitures,  or  imprisonments  for  the  breach  of  any  such 
directions  or  regulations,  to  be  enforced  in  such  manner 
as  in  the  said  order  or  ordera  shall  be  specified."  The 
orders  of  the  privy  council  are  meant  by  this  section,  but 
the  plea  does  not  state  that  any  such  orders  were  given* 
There  is  no  doubt  whatever  that  under  the  particular  cir- 
cumstances of  the  case,  Captain  Elliot  may  have  exercised 
a  sound  and  just  discretion  in  preventing  these  goods  firom 
being  landed  at  Canton,  in  the  unsettled  state  in  which 
China  then  was,  and  if  we  can  look  to  our  general  know-^ 
ledge  upon  the  subject^  we  know  that  at  the  time  when 
this  occurred,  people  thought  their  goods,  which  were  in 
China,  to  be  in  great  jeopardy ;  but  that  does  not  form  a 
legal  answer  to  this  declaration, — ^it  does  not  shew  that  the 
contract  entered  into  for  carrying  these  goods  and  deliver-^ 
ing  them  to  the  agents  of  the  plaintiff  was,  by  any  justi- 
fiable cause,  dissolved  before  the  time  fixed  for  its  execu-^ 
tion.     The  judgment  must^  therefore,  be  for  the  plaintiff. 


1842. 

^ V ' 

Evans 
and  Others 

Hdtton 
and  Others* 


CoLTMAN,  J. — I  am  of  the  same  opinion.  The  case 
lies  in  a  narrow  compass,  and  it  has  been  very  properly 
admitted  that  unless  the  contract  was  dissolved  by  reason 
of  there  being  some  illegality  in  carrying  in  these  goodd 
to  the  port  of  Canton,  by  reason  of  its  being  so  declared 
by  some  duly  constituted  authority,  there  is  no  defence  to 
this  action  set  up  on  the  pleadings.  That  authority,  in 
order  to  be  a  justification  to  the  defendant,  must  be  shewn 
on  the  face  of  the  pleadings,  and  there  must  be  a  sub- 
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stantial  statement  which  will  establish  that  aQthority, 
although,  perhaps,  it  may  be  alleged  in  somewhat  more 
general  terms  than  are  ordinarily  required ;  but  that  is  a 
point  on  which  I  give  no  opinion.  Here,  however,  there 
is  not  such  a  statement  of  an  authority  as  is  sufficient 
The  mere  fiK^t  of  Charles  Elliot  being  a  superintendent 
of  trade,  without  any  order  fix>m  the  privy  council,  under 
section  6  of  the  3  &  4  Wm.  4,  c.  93,  authorizing  the 
making  of  orders  and  regulations,  does  not  import  that  he 
was  authorized  to  regulate  the  trade  of  the  country,  and 
the  case  rests  in  the  position  of  his  having  no  other  power 
than  that  conferred  by  section  five.  That  being  the  case, 
the  defence  set  up  is  insufficient 


Erskinb,  J. — It  has  been  very  properly  admitted  by  my 
brother  Bompaty  that  if  it  appeared  on  the  fiekse  of  these 
pleas  that  the  delivery  of  these  goods  was  prevented  by 
some  person  duly  authorized  by  the  law  of  this  country, 
there  would  be  a  good  answer  to  the  action.  But  he  has 
insisted  that  there  is  no  sufficient  allegation  that  these 
persons  who  prevented  their  delivery,  had  any  legal  au- 
thority so  to  do ;  and  I  think  no  such  authority  appears  on 
the  plea. 
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Doe  dem.  Henbt  v*  Gustard. 


DofVLlNG,  Sent,  moved  for  a  rule,  calling  on  the  The  Court  re- 

'  •^    '  .  V       fused  to  8Uy 

lessor  of  the  plaintiff  in  this  action,  to  shew  cause  why  the  proceed- 

all  further  proceedings  in  the  suit  should  not  be  stayed,  JStion^of^jcct- 

until   the    determmation  of  a  rule   for  a  nonsuit,  now  "^^p^"^^^^^ 

pending   in  the   Court  of  Queen's   Bench  in   a  similar  forfeiture,  upon 

.  .  .       ,      the  ground  that 

action  between  the  same  parties.     From  the  affidavits  in  another  action 

support  of  the  motion,  it  appeared  that  the  defendant  was  wa?peSi^^ 

the  lessee  of  a  house  at  an  annual  rent  of  210/.,  which  he  S  the  Queen's 

'  Bench,  be- 

held under  a  beneficial  lease  granted  by  Mr.  Henry,  the  tween  the  same 

lessor  of  the  plaintiff,  determinable  on  a  forfeiture  by  non-  corer  the  same 

payment  of  the  rent     On  the  9th  of  April  in  the  present  S7orfe^r^^'' 

year,  an  action  of  ejectment  was  commenced  in  the  Court  ^^^^^^P" 

of  Queen's  Bench,  by  which  it  was  sought  to  eject  the  antecedent  to, 

defendant,  in  respect  of  an  alleged  forfeiture.     That  action  Stinct*fiwmi 

was  tried  at  the  sittings  at  nisi  prius  after  Easter  Term  last,  fo^^i^e 

when  an  objection  was  raised  on  behalf  of  the  defendant,  subject  of  the 

.      suit  in  this 

that  the  demand  of  rent  which  had  been  proved  was  not  in  Court. 
accordance  with  the  covenants  of  the  lease ;  the  jury,  under 
the  direction  of  Lord  Denman^  who  tried  the  cause,  found 
a  verdict  for  the  plaintiff,  but  the  defendant  obtained  leave 
to  move  to  enter  a  nonsuit  In  Trinity  Term,  a  rule  nisi 
was  obtained  accordingly,  which  now  stood  for  argument; 
but  notwithstanding  these  circumstances,  the  plaintiff  had 
commenced  a  fresh  action  in  this  Court,  founded  upon  an 
alleged  forfeiture,  subsequent  in  date  to  that  which  formed 
the  ground  of  the  action  in  the  Court  of  Queen's  Bench, 
but  which  arose  upon  the  same  covenant  in  the  lease.  It 
was  urged,  therefore,  that  this  was  an  improper  attempt  on 
the  part  of  the  lessor  of  the  plaintiff  to  snap  a  judgment 
in  this  Court,  where  he  knew  that  his  proceedings  might 
be  more  rapidly  carried  on,  and  his  object  more  speedily 
gained  than  in  the  Queen's  Bench,  considering  the  state 
of  the  business  of  that  Court,  but  that  such  an  attempt  to 
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1842.  get  rid  of  the  rights  of  the  defendant  would  not  be  sanc- 
tioned. [^Tindalf  C.  J. — This  action  is  in  respect  of  a 
forfeiture  by  reason  of  the  non«-payment  of  rent  accruing 
due  subsequently  to  the  forfeiture,  on  which  the  action  in 
the  Court  of  Queen's  Bench  is  founded.  Every  quarter  a 
firesh  liability  accrues,  and  each  is  independent  of  the  rest]. 
The  Court  would  hardly  allow  two  actions  to  be  going  on 
at  the  same  time,  both  having  the  same  object  in  respect 
of  the  same  premises.  \^Coltmany  J. — The  action  in  the 
Queen's  Bench  will  not  decide  this  in  any  way].  But, 
nevertheless,  there  was  a  hardship  on  the  defendant  in  his 
being  compelled  to  defend  two  actions,  which  were 
identical  in  their  nature,  simultaneously:  and  the  Court 
would  not  favour  an  attempt  like  this,  the  object  of  which 
was  to  get  rid  of  the  beneficial  occupation  of  the  defendant 
He  cited  Chitt  Arch.  p.  991  (a),  where  it  was  said  that 
proceedings  in  a  second  ejectment  would  be  stayed  until  a 
special  verdict  in  a  former  ejectment  is  determined. 

TiNDAL,  C.  J. — Upon  principle,  the  proceedings  in  such 
a  case  as  this  can  only  be  stayed  where  the  same  point  of 
law  is  raised,  or  the  same  title  is  called  in  question  in  both 
actions.  Here  that  is  not  the  case  in  truth,  for  although 
the  ejectment  concerns  the  same  lease,  and  the  same  pre- 
mises, and  the  same  parties,  it  refers  io  a  different  forfeiture* 
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x^HANNELLy  Serjt.,  moved  for  a  rule,  calling  on  the  In  debt,  the 
plaintiff,  in   this  action,  to  shew  cause  why  the  verdict  ed  42/.;  the  de- 
entered  for  himt)n  the  fourth  issue,  should  not  be  set  aside,  ^"a^w^^^' 
and  entered  for  the  defendant,  or  why  the  damages  on  that  31/.,  was  all 

that  was  due, 

issue  should  not  be  reduced  to  !«.,  or  why  there  should  not  and  the  plaintiff 
be  a  new  trial     It  was  an  action  of  debt,  and  the  decla-  I^pt  36/f,^ 
ration  contained  counts  for  work  and  labour   done,   for  (a^^hichsum 

'  the  jury  event- 

money  paid,  and  on  an  account  stated.     The  defendant  nally  assessed 

tiie  danuures. ) 
pleaded,    first,   never  indebted;    secondly,   except  as  to  In  support  of 

7/.  16*.  8i,  payment;  thirdly,  except  as  to  7i  16i.  8rf.,  jlTteliS^ufe 

set-off;  fourthly,  as  to  7i  I65.  8rf.,  tender,  and  payment  of  ^^^'"* 

that  sum  into  Court:   Replication,  as  to  the  first  three  ments^tothe 

pleas,  issue,  as  the  fourth  plea,  a  denial  of  the  tender,  on  ud  called  a  ' 

which  issue  was  joined.     The  action  was  tried  before  the  I[^te»Sr°-^he^* 

Secondary  of  London,  when  it  appeared,  that  the  plain-  gj^  *>«*  !>« 

tiff  claimed  in  all,  a  sum  of  42/1  14*.  9c2.,  for  work,  &c.,  the£fendant, 

performed  by  him  as  a  surveyor;  the  defendant,  by  his  S^ioftryou 

witnesses,  shewed  that  31/1  11*.  9^.,  was  a  reasonable  sum  ^^  ]^:^ 

'  '  as  the  balance 

for  the  plaintiff  to  demand ;  and  the  plaintiff  himself  was  of  35/. ;  and 

willing  to  treat  the  case  as  if  35/1  was  the  full  sum  to  which  oeipt  in  fbU*:** 

he  was  entitied ;  and  the  jury  eventually  acted  on  this  view  ^q^^*^ 

of  the  case.     The  questions  which  became  material,  arose  therefore,  an 

insufficient 
on  the  pleas  of  tender  and  set-off.     The  defendant  was  a  tender. 

baker,  and  had  supplied  bread  to  the  plaintiff  to  the  extent 

of  27/1  3i.  4c2. :   his  journeyman  was  called  to  prove  the 

tender,  and  he  stated  that  he  had,  at  first,  offered  the  plain^ 

tiff  5/.  17i.  8c2.,  as  the  residue  which  was  due  to  him,  but  that 

on  this  sum  being  rejected,  he  increased  his  tender  by  2/1, 

saying,  **  I  offer  you  7/1  16«.  Sd.  as  the  balance  of  35/.,  and 

request  a  receipt  in  full  ;**  the  witness  added,  at  the  trial, 

**  I  would  not  have  parted  with  the  money,  without  the 

receipt"     There  was  evidence  in  reply,  which  went  to 

contradict  the  testimony  of  this  witness  as  to  the  amount 

of  the  tender,  but  the  jury,  under  the  direction  of  the  se- 
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V. 

Noll. 


condaiy,  found  that  it  was  not  a  legal  and  soffident  tender. 
A  verdict  was  entered  for  the  plaintiff,  on  the  first,  second, 
and  fourth  issues;  but  for  the  defendant  on  the  third,  (the 
set-off)  The  point  intended  to  be  raised  by  this  motion, 
was  the  sufficiency  of  the  tender  proved.  It  was  not  sought 
to  impugn  the  authority  of  those  cases,  which  decided,  that 
in  order  to  support  a  plea  of  tender,  there  must  be  evidence 
of  an  unqualified  offer ;  but  it  was  contended,  that  this 
case  fell  within  the  authority  of  Cole  v.  Blake  {a\  and  those 
subsequent  decisions  in  Bichardaan  v.  Jackson  {b\  and 
Robinson  v.  Ferreday  (c),  by  which  it  was  confiirmed.  The 
effect  of  the  decision  in  Cole  v.  Blake^  was,  that  although  a 
party  tendering  money,  cannot,  in  general,  demand  a  re- 
ceipt for  it,  yet  that  where  the  creditor  does  not  object  to 
the  demand  of  the  receipt,  but  that  the  sum  is  insufficient, 
the  tender  is  good.  Bichardson  v.  Jackson  was  to  the  same 
effect,  and  it  seemed  to  have  been  even  doubted  there, 
whether  the  demand  of  a  receipt  would,  under  any  circum- 
stances have  invalidated  the  tender.  But,  at  all  events, 
supposing  the  Court  should  be  of  opinion,  that  the  plea  of 
tender  was  not  supported,  the  plaintiff  was  only  entitled  to 
nominal  damages  on  the  issue  on  that  plea. 


TiNDAL,  C.  J. — I  am  of  opinion,  that  looking  at  the 
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position,  that  a  tender  so  made,  is  a  valid  tender.  On  the 
other  point,  it  seems  just,  that  the  damages  should  be 
reduced  to  li.,  as  it  is  prayed ;  and  a  rule  nisi  may  go. 

The  rest  of  the  Court  concurred. 

Rule  accordingly. 


Mercer  v.  Cheese  and  Others. 

Assumpsit.     The  plaintiff,  by  his  declaration  dated  Intswmjwt, 

4th  of  February,   1842,  (writ  issued  7th  of  September,  iibourdone, 

1841),  claimed  355/.  5*.  6rf.,  for  work  and  labour  done;  J^;}|^tejLl. 

for  iroods  sold  and  delivered;  and  on  an  account  stated.  «dthattte 

^  promues  in 

Pleas ;  secondly,  by  the  defendants,  John  Kinder  Cheese,  the  decUmtion 

Thomas  Hedges,  Thomas  Dyer,  Charles  Wall,  John  Paul  wera  made  by 

Whitelocke,  James  Hedges,  and  Thomas  Reynolds,  as  to  ^Xone 

the  sum  of  150/.,  parcel,  &c.,  that  the  said  alleged  promises  T.  ^^•nd 

in  the  declaration  mentioned,  as  to  the  said  sum  of  150/L,  making  of  the 

parcel,  &c.,  were  made  by  the  defendants  jointly  with  one  fo^he^com- 

Thomas  Morris,  to  wit,  on,  &c.,  and  the  said  John  Kinder  ^^^^l 

Cheese,  &c.,  further  say,  that  after  the  making  of  the  said  on,.&c.,  the 

promises  by  the  defendants,  and  the  said  Thomas  Morris  amd  m  aeeonni 

as  aforesaid,  and  before  the  commencement  of  this  suit,  to  oel,  &c|  a^~ 

wit,  on  the  24th  of  December,  1840,  the  plaintiff  for,  and  on  ^  ""d  pro- 

*  ^      miaet  of  the 

account  of  the  said  sum  of  150/.,  parcel,  &c.,  and  the  sidd  defendanti, 

promises  of  the  sidd  defendants,  and  the  said  Thomas  respec'tthereof, 

Morris,  m  respect  thereof,  made  his  certain  bill  of  ex-  ^^hlii^J 

and  directed 
the  same  to  T.  M.,  and  therehy  reqoired  him  to  pay  to  the  plaintiff's  order,  three  months  after 
date,  the  said  snm  of  150/L,  and  the  said  T.  M.,  and  on  account  of  the  said  snm  of  ]5(ML,  parcel, 
&C.,  and  the  said  promises  of  him,  the  said  T.  M.,  and  the  defendants,  in  respect  thereof,  then 
accepted  the  same  bill,  and  delirered  the  same  to  the  plaintiff,  who  took  and  received  the  same, 
Ibr  and  on  account  of  the  said  sum  of  \50L,  parcel,  &c.,  and  the  said  promises,  &c.     Demurrer, 


for  that  it  did  not  appear,  that  the  bill  was  not  due  before  the  commencement  of  the  suit ;  or 
that  the  plaintiff  had  ever  indorsed  or  transferred  the  same  to  any  third  person  ;  or  that  the  bill 
was  not  still  unpaid  in  the  hands  of  the  plaintiff  as  holder ;  and  for  that  the  delivery  of  the  bill 


by  T.  Bf.,  did  not  affect  or  take  away  the  plaintiff's  remedy  affainst  the  defendants. 

Hdd,  that  the  demurrer  was  ill»  for  that  the  defendants  cocdd  not  know,  nor  could  they  prove 
the  fiMJts,  whether  the  plaintiff  had  or  had  not  transferred  the  bill ;  but  the  Court  allowed 
the  plaintiff  to  amend,  by  replying,  on  payment  of  costs. 
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change  in  wiidng,  bearing  date,  to  wit,  on  the  day  and 
year  last  aforesaid,  and  directed  the  same  to  the  said 
Thomas  Morris,  and  thereby  required  the  said  Thomas 
Morris,  three  months  after  the  date  thereof,  to  pay  to  the 
plaintiff's  order  the  sum  of  150/.,  and  the  said  Thomas 
Morris,  for  and  on  account  of  the  said  sum  of  150/1,  parcel, 
&a,  and  the  said  promises  of  him,  the  said  Thomas  Morris, 
and  the  defendants  in  respect  thereof,  then  accepted  the 
said  bill  so  drawn  by  the  plaintiff  as  aforesaid,  and  de- 
livered the  same  to  the  plaintiff,  who  then  took  and  re- 
ceived the  same  of  and  from  the  said  Thomas  Morris,  for 
and  on  account  of  the  said  sum  of  150/1,  parcel,  &c.,  and 
the  said  promises,  &c.  Verification.  Thirdly,  a  like  plea 
as  to  a  further  sum  of  150/1 

Demurrer  to  the  above  pleas,  for  that  it  is  not  alleged 
in,  nor  does  it  appear  from,  either  of  the  said  pleas,  that 
the  bills  of  exchange  therein  mentioned  were  not,  nor 
was  either  of  them,  due  before,  and  at  the  time  of  the 
commencement  of  this  suit,  and  that  "on  the  contrary 
thereof,  it  appears  from  the  lapse  of  time  since  the  making 
of  the  said  bills,  and  the  dates  thereof  respectively,  that 
the  same  were,  and  each  of  them  was,  overdue  at  the  time 
of  the  commencement  of  this  suit ;  and  for  that  it  is  not 
alleged  in,  nor  does  it  appear  from  either  of  the  said  pleas 
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suspend,  alter,  or  take  away  the  remedy  of  the  plaintiff  1842. 
gainst  the  defendants  in  this  action  for  the  debt  due  from 
the  defendants,  there  being  no  agreement  of  the  plaintiff 
to  such  effect  alleged  either  with  the  said  Thomas  Morris, 
or  the  defendants,  or  with  either  of  them,  nor  any  con- 
sideration for  any  such  agreement,  &c. 

ChanneU,  Seijt.,  in  support  of  the  demurrer.  The  pleas 
were  insufficient,  on  the  grounds  stated  in  the  demurrer. 
The  defendants  should  either  have  shewn  that  the  bills 
had  become  due,  and  were  paid,  and  so  have  shewn  that 
the  debt  to  the  plaintiff  was  satisfied;  or  that  the  plaintiff 
had  indorsed  the  bills  to  some  third  person,  and  that  the 
liability  of  Morris  to  such  person  still  continued,  or  had 
ceased ;  or  should  have  adopted  some  other  mode  of  shew- 
ing that  the  original  liability  of  the  defendants  to  the 
plaintiff  had  been  actually  discharged.  Without  some 
such  allegations,  however,  the  plea  was  defective.  Kears^ 
hike  V.  Morgan  (a),  would  probably  be  cited  on  behalf  of 
the  defendants.  There,  to  an  action  of  assumpsit,  for 
goods  sold  and  delivered,  and  money  lent,  the  defendant 
pleaded  the  general  issue,  and  that,  as  to  4/.  145.  6cf.,  one 
W.  P.  made  his  promissory  note  for  \0L  payable  to  the 
defendant  or  order  at  a  time  which  had  elapsed  before  the 
commencement  of  the  suit,  and  that  the  defendant,  before 
the  note  became  due,  indorsed  the  same  to  the  plaintiff, 
for  and  on  account  of  the  said  sum  of  Ah  145.  6dl,  and  of 
the  sum  of  5/.  5s.  6d.  paid  by  the  plaintiff  to  the  defend- 
ant, and  that  the  plaintiff  accepted  and  received  the  same 
note  for  and  on  account  of  those  sums.  To  this  plea,  there 
was  a  general  demurrer,  and  it  was  urged  that  the  plea 
ought  to  have  alleged  that  the  note  was  received  in  satis* 
faction  of  the  debt,  but  the  Court,  on  argument,  held  that 
the  plea  was  good,  and  advised  the  plaintiff  to  withdraw 
his  demurrer,  and  reply,  which  he  did.     But  there,  the 

(o)  5  T.  R,  613.    Vide  also  Siedman  v.  Gooch,  I  Esp.  3. 
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1S42.       maker  of  the  note  which  was  given  to  the  plaindff,  was  a 
llncEB      sti^Anger  to  the  original  cause  of  action,  and  the  defendant 
V.  gave  not  only  his  own  indorsement  on  the  note  as  a  se- 

and  Othen.  curity  to  the  plaintiff,  but  he  gave  also  the  security  of  the 
maker  of  the  note.  Here,  there  was  no  such  collateral 
security,  but  the  pleas  amounted  simply  to  this,  that  the 
defendants  themselves  had  given  the  bilk  to  the  plaintiff. 
That  case,  however,  had  been  before  the  Court  of  Ex- 
chequer in  Sard  v.  Rhodes  (a).  That  was  an  action  of 
assumpsit  by  the  indorsee  agunst  the  acceptor  of  a  bill  of 
exchange  for  43/.;  plea,  that  after  the  bill  became  due, 
one  G.  P.,  the  drawer  of  the  bill,  made  his  promissoiy 
note  for  44/.,  and  delivered  the  same  to  the  plaintiff  in  full 
satisfiKstion  and  discharge  of  the  bill:  Replication,  that 
although  the  plaintiff  accepted  the  note  in  full  satisfection 
and  dischaige  of  the  bill,  yet  when  the  note  became  due, 
it  was  not  paid,  and  that  it  still  remained  unpaid ;  and  it 
was  held  that  the  replication  was  bad,  because  the  plaintiff, 
having  accepted  the  note  in  fiiU  satisfiu^tion  of  the  bill, 
could  not  now  sue  upon  the  latter,  and  also  that  the  plea 
was  good.  Parke,  B.,  in  giving  judgment,  said,  that  the 
note  being  overdue  and  unpaid  in  the  plaintiff's  hands,  he 
might  sue  upon  it,  but  he  continued,  ''It  is  averred  to 
have  been  accepted  in  full  satis&ction  and  dischaige  of 
the  but     The  plamtiffj  therefore,  takes  it  for  better  for 
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suspension  of  the  debt  of  these  defendants  {a\  and  that  it       1842. 
was  for  them  distinctly  to  get  rid  of  their  liability  by  some 
one  of  the  modes  already  suggested.     The  same  observa- 
tions applied  to  the  case  of  Lewis  v.  Lyster  (6). 

Talfourd,  Seijt,  for  the  defendants.  Although  the  plea 
might  not  shew  an  actual  extinguishment  of  the  original 
debt,  yet  it  stated  such  &cts  as  called  upon  the  plaintiff  to 
reply.  That  was  the  effect  of  the  case  of  Kearslake  v. 
Morgan,  which  was  strongly  in  favour  of  the  defendants. 
The  plaintiff,  it  was  to  be  observed,  was  in  no  difficulty ; 
he  could  tell  whether  the  bills  were  still  unpaid,  or  whether 
they  remained  in  his  hands ;  but  the  defendants,  if  they 
put  any  such  allegations  on  the  record,  would  have  the 
onus  thrown  on  them  of  proving  them,  which  might  cast 
upon  them  a  necessity  which  they  could  not  meet. 

Channel^  in  reply.  Kearslake  v.  Morgan  undoubtedly 
threw  some  difficulty  in  the  way  of  the  plaintiff.  It  was 
conceded  that  the  pleas  which  were  on  the  record  did  not 
shew  an  extinguishment  of  the  debt,  but  only  a  suspension 
of  the  remedy  of  the  plaintiff;  and  if  that  was  so,  it  was 
urged  that  it  was  the  duty  of  the  defendants  to  shew  that 
such  suspension  continued  down  to  the  time  of  the  com- 
mencement of  the  suit.  The  defendants,  however,  had 
not  shewn  that  such  was  the  case ;  for  they  had  not  shewn 
that  the  bills  were  then  still  running.  [Matde^  J. — Whether 
the  bills  are  due  or  not,  Morris  may  at  some  time  be  made 
to  pay  them.  The  pleas  shew,  therefore,  that  the  debt  is 
put  in  such  a  position  that  it  may  be  assigned]. 

TiNDAL,  C.  J. — ^The  difficulty  which  strikes  me  presents 
itself  on  the  argument  which  was  used  in  Kearslake  v. 
Morgan^  and  which  has  been  repeated  by  my  brother 

(a)  Simon  v.  Lloyd,  ante,  vol.  3,  vol.  4,  p.  377,  O.  S.  Vide  also 
p.  813,  O.  S. ;  2  C„  M.  &  R.  187.      Crisp  v.  Grifitks,  ante,  vol.  3,  p. 

[b)  2  C,  M.  &  R.  704 ;  Ante,      752,  O.  S.;  2  C,  M.  &  R.  159. 
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1842.  Talfourd  for  the  defendants.  How  can  the  defendants 
know  that  the  plaintiff  still  has  the  bills,  or  that  he  has  or 
has  not  indorsed  them  away  ?  The  ground  of  my  c^pinkm 
is,  as  my  brother  Maule  has  put  it,  that  the  pUuntiff  has 
consented  to  take  such  a  security  of  Morris,  as  enables  him 
to  assign  the  security  to  third  persons,  and  the  defendants 
cannot  tell  whether  he  has  assigned  it  or  not  The  plaintiff, 
however,  can  tell  that,  and  I  think  he  ought 

Channell  then  applied  for  leave  to  amend. 

Per  Curiam. — Let  the  plaintiff  have  leave  to  withdraw 
the  demurrer,  and  to  amend  by  replying,  on  payment  of 
costs. 

Iicave  to  amend,  on  payment  of  costs. 


Leake  v.  Lovedat  and  Another. 

ToacMmton  £  ALFOURDy  Seijt,  moved  for  a  rule,  calling  upon 

eoods'ieiied  the  plaintiff  to  shew  cause  why  the  verdict  found  for  him 

Mstoifl^tibe  should  not  be  set  aside,  and  a  verdict  entered  for  the 

^fiS^S"*  defendants.     It  was  an  action  on  the  case  brought  by 

poneMedi  tlie  the    plaintiff,  an    attorney   at  Witney,   in    Oxfordshire, 

plaintiff  rlafm- 
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secondly,  not  possessed.  The  cause  was  tried  before  ^^42. 
Erskine^  J.,  at  the  Summer  Assizes  1842,  for  the  city  of  Leakb 
Oxford,  when  the  following  facts  were  proved  in  evidence.  .  *• 
Up  to  the  year  1838,  one  R.  F.  Cox  had  been  a  partner  in  tnd  Another, 
the  banking  house  of  Messrs.  Morrell  &  Co.,  bankers  at 
Oxford,  and  resided  in  the  house  in  which  the  business  of 
the  firm  was  carried  on ;  owing  to  some  misunderstanding, 
in  the  month  of  January  m  that  year.  Cox  relinquished  his 
partnership,  but  he  continued  to  occupy,  by  permission  of 
Messrs.  Morrell,  the  apartments  which  he  had  hitherto 
inhabited ;  a  writ  of  fi.  &  was  shortly  afterwlEurds  executed 
on  the  fiimiture  of  Cox,  and  the  plaintiff  became  the  pur- 
chaser of  the  goods  which  were  seized ;  a  bill  of  sale  was 
executed,  transferring  the  property  in  the  goods  to  the 
plaintiff,  (and  it  was  found  by  the  jury  that  this  transaction 
was  bon&  fide) ;  but  by  an  arrangement  made  between  the 
plaintiff  and  Cox,  the  latter  continued  in  possession  of  the 
fiimiture,  at  a  nominal  weekly  rent  for  the  use  of  the  same, 
and  by  the  same  arrangement  Cox  attorned  tenant  to  the 
plaintiff  of  the  apartments  which  he  then  occupied  over 
the  banking  house  of  MessrSi.  Morrell,  at  a  rent  of  5^.  per 
week,  although  there  was  no  pretence  for  saying  that  either 
of  them  had  any  title  to  the  premises.  On  the  5th  of 
December  in  the  same  year,  a  fiat  in  bankruptcy  was  issued 
against  Cox,  and  assignees  were  chosen;  they  sent  one 
Uutton,  a  messenger  of  the  Court  of  Bankruptcy,  to  make 
inquiries  with  regard  to  the  property  of  Cox,  but  the  bill 
of  sale  being  produced,  he  was  satisfied  that  it  related  to 
the  furniture  in  question,  and  repudiated  any  title  thereto. 
Cox  continued  m  possession  of  the  furniture  down  to  July 
1841,  and  at  that  period  the  plaintiff  put  in  a  distress  for 
the  amount  of  the  alleged  bygone  weekly  rent.  Messrs. 
Morrell  having  become  acquainted  with  this  circumstance, 
commenced  an  action  of  ejectment  against  Cox,  and  judg- 
ment being  obtained  against  the  casual  ejector,  a  writ  of 
habere  facias  possessionem  was  executed  by  the  sheriff^ 
under  which  the  goods  in  the  apartments  lately  occupied 

VOL.  H. — ^N.  8.  S  8  D.    p.   C. 
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IjOVKDAY 

iind  Another. 


by  Cox  were  put  out  into  the  street.     By  direction  of  a 
stranger  (a  clerk  to  Messrs.  Morrell)  the  furniture  was  con- 
veyed to  an  adjoining  empty  house,  in  order  to  preserve 
it  from  the  effects  of  the  weather,  and  an  intimation  was 
conveyed  to  the  plaintiff  of  these  circumstances,  and  the 
key  of  the  house  was  tendered  to  him,  in  order  that  he 
might  assume    the  charge  of  his  goods;    he,  however, 
rejected  the  tender.     In  this  state  of  things  a  new  writ  of 
fL  fit.  against  the  goods  of  Cox  was  placed  in  the  hands  of 
the  defendant  Loveday,  for  execution,  and  under  this  writ 
he  proceeded  to  levy,  and  seized  the  goods  ejected  from 
Messrs.  Morrell's  house,  and  which  still  remained  in  the 
place  to  which  they  had  been  conveyed  as  already  stated. 
On  the  26th  of  July,  1841,  the  assignees  under  the  fiat  in 
bankruptcy  against  Cox,  set  up  a  claim  to  the  goods,  and 
upon  their  indemnity,  the  sheriff  sold  the  furniture,  and 
paid  to  them  the  proceeds  of  the  sale.     At  the  instance  of 
the  plaintiff  the  proceedings  in  bankruptcy  were  admitted 
by  the  defendants ;  the  plaintiff  also  gave  evidence  of  the 
indemnity  given  to  the  defendants  by  the  assignees.     It 
was  contended,  on  behalf  of  the  defendants,   first,   that 
under  the  plea  of  not  possessed,  they  were  entitled  to  set 
up  the  right  of  the  assignees  as  against  the  plaintiff;  and 
secondly,  that  if  that  were  so,  the  goods  in  question  were, 
at  the  time  of  Cox  becoming  bankrupt,  in  his  order  and 
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On  a  subsequent  day  in  Term,  1842. 

Channel^  Serjt  (with  whom  was  W.  J.  Alexander)  shewed       lbakb 
cause.     It  was  not  competent  for  the  defendants,  under      ,    ^' 

^  LOVEDAY 

the  circumstances  of  this  case,  to  set  up  the  right  of  third  and  Anodier. 
parties  against  the  plainti£b  under  the  plea  of  not  possessed. 
The  defendants  here  were  the  sheriff  and  his  officer,  and 
they  had  seized  the  goods  as  belonging  to  Cox,  by  virtue 
of  a  writ  of  fi.  &,  which  was  altogether  independent  of  the 
assignees,  and  they  were  therefore  estopped  from  setting  up 
the  subsequently  obtained  authority  of  such  third  persons. 
The  &ct  of  the  assignees  having  given  the  defendants  an 
indemnity  was  immaterial,  and  did  not  import  into  the 
case  any  thing  which  operated  to  connect  them  with  the 
plaintiff.  Nor  could  the  defendants  set  up  as  an  authority 
for  their  acts  any  right  which  accrued  subsequently  to 
them:  here,  the  assignees,  after  they  had  assumed  that 
character,  had  repudiated  all  title  to  the  very  goods  which 
were  now  in  dispute,  and  whatever  might  have  been  the 
circumstances  under  which  those  goods  had  been  allowed 
to  remain  in  the  possession  of  the  bankrupt,  that  repudia- 
tion operated  to  their  prejudice,  and  any  title  which  they 
now  sought  to  set  up  was  only  subsequently  obtained 
Their  claim  dated  only  from  the  26th  of  July,  1841,  and 
frx)m  that  day  only  could  they  assert  that  they  possessed 
any  title.  The  defendants,  however,  must  rely  upon  a  title 
to  the  goods  from  the  date  of  the  bankruptcy ;  but  such  a 
title,  it  was  urged,  could  not  here  be  sustained.  Further, 
the  defendants  could  not  here  set  up  the  jus  tertiL  If  such 
a  right  could  be  urged  by  them  in  their  justification,  it 
threw  upon  the  plaintiff  the  difficulties  of  opposing  not 
only  the  persons  whom  he  sued,  but  also  the  assignees,  and 
possibly  the  execution  creditor,  of  whose  rights  he  might 
be  totally  ignorant  In  Came  v.  Brice  and  dnnther  (a),  an 
issue  was  drawn  up  under  the  Interpleader  Act,  to  tiy 

(a)  7  M.  &  W.  183 ;  S.  C,  Ante,  vol.  8,  p.  884,  O.  S. 
8   s    2 
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whether  certain  wearing  apparel  taken  in  execndon  nndcr 
a  writ  of  fi.  &  issued  by  the  plaintiff  against  the  effects  of 
one  Richard  Moi^an,  was  the  property  of  B.  Moigan  or 
not ;  and  the  declaration  averred  that  the  said  goods  and 
chattels,  at  the  time  of  the  seizure  thereof,  were  the  pro- 
perty of  R.  Moigan ;  and  that  averment  was  traversed  by 
the^lea,  and  issue  was  joined  thereon ;  it  appeared  that 
the'defendants  in  that  case  claimed  as  the  trustees  of  the 
wife  of  Moigan,  on  the  ground  that  the  goods  seized  had 
been  purchased  with  money  vested  in  them  for  her  sole 
and  separate  use,  under  her  marriage  settlement :  and  it 
was  sought  to  be  shewn  that  even  suppooi^  they,  as  such 
trusteesi,  were  not  entitled,  the  property  was  vested  in  the 
assignees  of  Morgan,  who  had  become  bankrupt;  the  evi- 
dence was,  however,  rejected,  and  the  Court  of  Exchequer, 
upon  argument,  decided  that  the  learned  Judge  who  tried 
the  cause  was  correct  in  his  views.  That  case  was,  there- 
fore, similar  to  this,  and  shewed  that  here  the  right  of  the 
asrignees  could  not  be  set  up.  In  the  case  of  Fyson  v. 
Chambers  {a\  trover  was  brought  by  the  plaintiff  as  ad- 
ministratrix of  John  Croft,  and  the  defendant  pleaded  not 
guilty  and  not  possessed :  it  was  held  that  the  defendant 
ooqld  not  set  up  under  the  latter  plea  that  the  intestate 
had  been  first  insolvent  and  then  bankrupt,  and  had  not 
lid  15^.  in  the  pound  under  the  fiat,  and  that^  therefo 
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for  that  the  right  of  the  assignees  did  not  accrue/ if  the  1842. 
aigument  already  urged  was  correct,  until  long  subse-  jleakb 
quently.     The  cases  of  Owen  v.  Knight  (a),  and  of  Butler  «»• 

V.  Hobson  (J>\  were  distinguishable  from  the  present  md  Another. 

Talfourdy  Serjt.,  (with  whom  was  Keating\  in  support 
of  the  rule.  The  goods  in  question  were  in  the  order  and 
disposition  of  the  bankrupt  at  the  time  of  his  bankruptcy 
within  the  meaning  of  the  act,  and  were,  therefore,  at  that 
time,  vested  in  the  assignees,  and  the  assignees  had  done 
nothing  in  acknowledging  the  acts  of  Hutton,  the  messen-- 
ger,  to  preclude  them  from  subsequently  setting  up  their 
claim,  or  which  prevented  their  title  from  dating  from 
the  period  of  the  bankruptcy,  although  it  was  not  asserted 
until  subsequently.  If  their  right  accrued  from  the  date 
of  the  bankruptcy,  it  was  competent  to  the  defendants  to 
set  up  the  existence  of  that  right  at  the  time  of  the  con- 
version. The  plea  of  not  possessed  in  an  action  of  trover 
put  in  issue,  the  plaintiff's  title  at  the  time  of  the  conver-* 
sion,  and  under  that  plea,  therefore,  the  defendants  were 
entided  to  deny  the  plaintiff's  property  in  the  goods,  either 
as  against  them,  or  as  against  the  assignees.  Came  v.  Bricef 
had  no  bearing  upon  this  case.  That  was  an  issue  under 
the  Interpleader  Act,  which  was  framed  to  inform  the 
conscience  of  the  Court,  and  in  that  particular  case,  the 
only  question  which  was  raised  was,  the  tide  of  the  de- 
fendants as  trustees,  and  the  Court  properly  decided  that 
the  right  of  any  third  parties  had  nothing  to  do  with  the 
issue.  In  the  present  case,  the  assignees  were  the  real 
defendants  in  the  suit ;  the  plaintiff  was  aware  of  that 
fact,  for  he  treated  them  as  such,  and  he  was  not  justified, 
therefore,  in  setting  up  any  allegation  of  surprise,  or  of 
hardship  in  being  called  upon  to  contest  a  title  at  the  trial, 
of  the  nature  of  which  he  had  previous  intimation.  Butler 
V.  Hobson,  was  strongly  in  favour  of  the  defendants.     In 

(a)  4  Bing.  N.  C.  54;  S.  C.  6  (b)  lb.  p.  290;  S.  C.  Ante,  vol. 

Scott,  307 ;  Ante,  vol.  6.  p.  244,      6,  p.  409,  O.  S. ;  6  Scott,  798. 
O.S. 
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1842.        CkoMt  V.  GMe  {a),  the  sheriff  seused  imder  a  fi.  fiL,  at  the 
suit  of  G»f  certain  goods  in  the  possessifMi  of  one  W. ;  the 
goods  were  daimed  by  C.  and  H.  respecCiTely,  imder  three 
seyeial  UMMlgages  from  W. ;  upon  an  issoe  directed  under 
the  Interpleader  Act  to  try  their  rig^t,  C.  and  H.  being 
phuntiflh,  and  G.,  the  ezecotion  creditor;,  ddendant,  it  was 
hdU,  that  it  was  competent  to  the  defendant  to  set  up  the 
title  of  the  asngnees  of  W.,  who  had  become  bankrupt. 
Lmgard  v.  MessUer  {b\  and  Watmm  ▼.  Peaehe  {c),  shewed 
that  the  jury  had  rightly  found  that  the  goods  in  question 
were  in  the  carder  and  disposition  of  the  bankrupt  at  the 
time  of  his  bankruptcy.     In  the  former  case,  which  was 
an  action  by  the  assignees  of  a  bankrupt,  brou^t  to  re- . 
cover  iMX>perty  in  the  bankrupt's  possession  as  reputed 
owner,  the  plaintiff  proved  that  the  bankrupt  had  once 
been  the  real  owner  of  the  goods  in  question,  and  that  he 
continued  in  possession  of  them  until  he  committed  an 
act  of  bankruptcy ;  and  it  was  held,  that  that  was  prima 
fiKie  evidence  that  he  ccmtinued  in  possession  as  owner, 
and  that  it  lay  on  the  defendant  to  prove  that  the  bankrupt 
had  ceased  to  be  the  reputed  owner.     In  Watmm  v.  Peaehe^ 
a  coal  merchant,  at  the  time  of  hb  bankruptcy,  had  in  his 
possession  barges  which  bore  his  own  name  and  number, 
and  were  roistered  in  his  name  under  the  Waterman's 
Act;  these  barges  he  had  hired  of  the  defiendant,  it  being 
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case  should  be  entered  for  the  defendants.     At  present,        1842. 
the  verdict  stands  for  the  plaintiff  with  damages  for  the    ^^'^[^^^ 
value  of  the  goods  seized,  but  it  was  agreed  at  the  trial,  >" 

1     T    ^f     1         I.  1  1  C  LOVEDAY 

ana  1  mink  that  that  agreement  was  very  properly  and  and  Another, 
discreetly  made,  that  if  the  Court,  in  its  discretion,  thought 
that  the  defendants  were  entitled  to  the  verdict,  it  should 
be  entered  for  them.  The  main  question  which  was  urged 
at  the  trial,  and  which  has  been  argued  to-day,  is,  whether 
in  the  present  state  of  the  pleadings,  and  upon  the  facts 
which  were  proved,  the  defendants  have  a  right  to  set  up 
the  jus  tertii ;  for  if  they  have  a  right  to  set  up  the  title 
of  the  assignees  under  the  bankruptcy  of  Cox,  there  is 
no  doubt  that  the  [HX)perty  in  the  goods  which  form  the 
subject  of  the  action,  would  rest  in  the  assignees  from  the 
time  of  the  bankruptcy,  when  they  were  last  in  the  order 
and  disposition  of  the  bankrupt,  even  though  they  did  not 
declare  their  intention  to  take  them  until  subsequently  to 
that  period.  This  is  not  the  ordinary  case  of  goods  which 
are  found  in  a  ready  furnished  house,  taken  by  a  person 
who  becomes  bankrupt,  where  no  false  credit  is  given  to 
him  by  them,  and  where  no  colour  is  held  out  to  the  world 
of  the  property  in  them  being  in  the  bankrupt ;  nor  is  this 
a  case  in  which  the  disposition  of  the  goods  is,  in  fact,  left 
in  the  bankrupt  But  here,  the  goods  were  originally  the 
property  of  the  bankrupt ;  a  bill  of  sale  was  executed,  by 
which  the  property  in  them  was  transferred  to  the  plaintiff, 
but  no  alteration  was  made  in  the  place  in  which  they 
were  kept,  and  in  the  eye  of  the  world,  the  bankrupt  re- 
mained in  the  same  position  in  which  he  stood  before,  and 
continued  to  have  them  in  his  continued  apparent  order 
and  disposition.  The  case,  therefore,  falls  within  the 
authority  of  Lingard  v.  Messitery  and  Watson  v.  Peache^  and 
that  class  of  cases ;  and,  therefore,  I  have  no  hesitation  in 
saying,  that  if  this  defence  can  be  set  up,  that  is,  if  the 
sheriff  can  avail  himself  of  the  right  of  the  assignees,  such 
right,  under  the  circumstances  of  the  case,  vests  iu  thciii. 
Then  can  this  right  be  set  up  ?     The  pleadings  arc  these  : 
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it  is  an  action  of  trover,  and  the  defendants  plead  that  the 
plaintiff  is  not  possessed  of  the  goods  in  the  declaration 
mentioned,  as  of  his  ovrn  property ;  and  those  are  the  only 
parts  of  the  record  to  which,  for  the  purposes  of  this 
motion,  it  is  necessary  to  refer.  The  question  is,  whether, 
mider  the  plea  of  not  possessed,  the  actual  title  of  third 
parties  can  be  set  up?  It  appears  to  me,  that  the  veiy 
form  of  the  plea  containing  negative  words  only, — that  the 
goods  are  not  the  goods  of  the  plaintiff,  it  falls  upon  the 
{^intiff  to  establish  the  affirmative  of  the  issue.  Un- 
doubtedly, under  the  old  form  of  pleading  before  the  New 
Rules  were  introduced,  the  declaration  in  trover  containing 
two  allegations ;  first,  that  the  goods  were  the  property  of 
the  plaintiff;  and  secondly,  that  they  had  b^n  converted 
by  the  defendant,  the  plea  of  not  guilty  put  in  issue  both 
those  parts  of  the  plaintiff's  averments,  and  it  was  neces- 
sary for  the  plaintiff,  in  establishing  his  case,  to  prove  both 
his  property  in  the  goods,  and  the  conversion  of  them  by 
the  defendant  And  many  cases  may  be  shewn,  in  which 
the  defendant  has  set  up  the  jus  tertii,  in  order  to  shew 
that  the  plaintiff  was  not  the  true  owner.  Bkanfield  v. 
March  (a),  was  a  case  where  the  plaintiff  declared  in  trover 
as  administrator,  'and  the  defendant  sought  to  shew  that 
there  was  a  lawful  executor  in  whom  the  property  in  ques- 
tion in  the  case  vested.    JSoU,  C.  J.,  held,  that  where  the 
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same  fiicts  are  put  in  issue.     I  at  first  thought  that  the        1842. 
case  of  Came  v.  Bricey  made  in  fevour  of  the  plaintiff,  but    ^"T^"'^""^ 
I  am  of  opinion  that  the  answer  which  has  been  given  to  «. 

it  is  decisive ;  that  was  an  issue  directed  to  try  particular  uA  AnotkeK 
facts,  and  that  was  a  matter  entirely  under  the  guidance  of 
the  Court,  and  they  might  well  refuse  to  allow  these  ques- 
tions of  the  rights  of  third  persons  to  be  raised  in  surprise 
of  the  parties.  But  the  position  of  this  case  is  not  at  all 
analogous,  nor  does  the  suggestion  of  surprise  here  arise : 
because  here,  it  appears,  on  the  admissions,  that  the  plaintiff 
had  required  the  fiat,  and  the  further  proceedings  in  bank- 
ruptcy to  be  admitted,  and  the  plaintiff  himself  called 
witnesses  to  prove  that  an  indemnity  had  been  ^ven  to 
the  sheriff  by  the  assignees,  in  order  to  bring  the  declara- 
tions of  the  assignees  in  evidence.  The  plaintiff  possibly 
may  have  thought  that  the  matter  in  contest  would  be  the 
validity  of  the  bill  of  sale,  and  he  may  not  have  foreseen 
that  the  assignees  would  have  had  recourse  to  this  title  in 
point  of  law,  which  they  subsequently  set  up.  I  think, 
however,  that  the  assignees  had  a  right  to  insist  on  that 
defence,  whether  the  objection  was  taken  before  verdict 
or  not,  and  I  think  that  the  jury  were  right  in  finding  that 
the  goods  were  in  the  apparent  order  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true  owner.  I  am  of 
opinion,  therefore,  that  the  verdict  must  be  entered  for  the 
defendants. 

CoLTMAN,  J. — ^I  also  am  of  opinion,  that  the  issue  on  the 
plea  of  not  possessed  on  this  record  should  be  found  for  the 
defendants.  The  meaning  of  the  plea  is,  that  the  plaintiff 
has  no  property  in  the  goods  in  question,  which  will  entitle 
him  to  maintain  an  action  against  this  defendant  Then, 
has  he  any  property  in  the  goods  ?  The  conversion  which 
is  alleged  against  the  sheriff  takes  place,  not  from  the  time 
of  the  money  being  paid  over  to  the  assignees,  but  firom 
the  time  of  the  seizure  of  the  goods,  and  at  that  time,  it  is 
said,  he  was  a  wrong  doer  against  the  plaintiff,  because  then 
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1843.       the  assignees  had  not  come  forward  to  assert  their  right  to 
^2lwm       the  property.     But  the  effect  of  their  asserticm  of  their 
*•  right  to  the  property,  is  to  vest  the  property  in  them  firom 

tad  Aaotbtr.  the  time  of  the  bankruptcy,  and  upon  that  state  of  fiurts, 
the  sheriff  would  not  be  a  trespasser  against  this  plaintiff, 
because  he  has  not  seized  their  goods,  but  those  of  the  as- 
signees. The  rule,  which  it  is  contended  is  a  general  rule, 
that  a  party  is  estopped  from  setting  up  the  right  of  a  third 
person  as  I  understand  it  is  this,  that  under  particular  cir- 
cnmstance?,  a  party  may  be  estopped  from  setting  up  the 
right  of  third  persons,  but  that  that  rule  applies  to  cases 
where  the  party  has  put  himself  into  a  position  to  preclude 
him  from  averring  the  truth  in  fiict  That  however,  is  not 
so  here,  but  I  think  that  this  case  fiJIs  within  the  principle 
alluded  to  by  my  Lord,  and  that  the  sheriff  was  entitled  to 
set  up  the  right  of  the  assignees,  and  having  established 
that  right,  that  he  is  entitled  to  a  verdict 

Ebskine,  J. — At  the  trial  of  this  cause,  two  points  were 
insisted  upon  by  the  defendant,  under  the  plea  of  not  pos- 
sessed :  first,  that  the  plaintiff  never  had  any  property  in 
these  goods,  and  that  the  bill  of  sale,  under  which  he 
daimed  to  have  become  the  owner  of  them  before  the 
bankruptcy,  was  a  mere  fraudulent  and  coloiuable  trans^ 
action ;  that  question  was  left  to  the  jur}v  and  they  found 
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them,  haying  been  left  in  the  order  and  disposition  of  the        1842. 
bankrupt,  yet  that  that  defence  was  not  open  to  the  sheriff.        i^^^^^^ 
I  had  no  doubt  that  the  assignees  might  have  set  up  this  ^' 

defence  successfully^   because  these  goods   having  been    vid  Anotbor. 
originally  the  goods  of  Cox,  the  bankrupt,  their  possession 
not  being  changed  so  far  as  the  world  knew,  it  was  just 
one  of  those  cases  which  the  legislature  intended  to  refer 
to,  when  they  passed  that  section  of  the  Bankrupt  Act, 
(6  Geo.  4,  c.  16,  s*  72,)  with  respect  to  goods  in  the  ap* 
parent  order  and  disposition  of  bankrupts ;  but  it  occurred 
to  me,  that  this  not  being  the  case,  of  assignees  coming 
forwaid  as  plaintifis  to  claim  the  goods,  or  of  assignees 
having  seized  the  goods,  and  being  on  the  record  as  de- 
fendants, and  the  defendants,  in  fact,  not  setting  up  any 
seizure  under  the  authority  of  the  assignees,  they  would 
not  be  entitled  to  set  up  the  defence  which  they  proposed. 
But  I  now  think  that  I  was  mistaken  in  the  view  which  I 
then  took,  and  that  the  defendants  ought  to  be  allowed  to 
have  the  verdict  entered  in  their  fitvour,  because  the  plea 
does  not  put  in  issue  the  right  of  the  sheriff  to -seize  the 
goods,  but  the  proper^  of  the  goods  in  the  plaintiff.     At 
the  time  the  goods  were  seized  by  the  sheriff,  they  were  in 
the  actual  possessicm  of  the  plaintifl^  and  that  being  so,  the 
sheriff,  when  he  seized  them  under  the  fi.  &.,  and  sold 
them  under  that  writ,  had  completed  the  conversion ;  but 
I  now  agree  that  as  at  that  time,  though  they  had  been  in 
the  possession  of  Leek,  they  were  really  the  goods  of  the 
assignees,  and  as  the  assignees  have  now  asserted  their  tide 
to  them,  and  have  required  the  sheriff  to  pay  over  the 
proceeds  to  them,  giving  him  an  indemnity  in  respect  of 
his  liability,  the  sheriff  has  a  right  to  set  up  these  fects  as  a 
defence,  and  referring  back  the  authority  of  the  assignees 
to  the  time  of  taking  the  goods,  the  plaintiff  has  not  made 
out  his  right  of  possession  of  the  goods,  as  was  necessary 
under  the  plea.     I  think,  therefore,  that  the  defendants  are 
entitled  to  a  verdict. 
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T^ffF  depends  upon  their  having  been  in  the  order  and  dispoadoa 
j^^^l^  of  the  bankrupt,  within  the  meaning  of  the  Bankrupt  Act; 
■BdABotber,  and  the  cases  which  have  been  referred  to,  are  decinvetoshew 
that  goods  in  the  particular  situation  in  which  these  were,  are 
such  as  that  the  assignees  may,  if  they  think  fit,  assert  their 
title  to  them,  and  that  title,  when  asserted,  reverts  back  to 
the  time  of  the  bankruptcy.  In  the  case  of  iwiac  v.  Bekher, 
Parke,  B.,  says,  '*  The  plea,  that  the  plaintiff  was  not  pos- 
sessed in  this  form  of  action,  puts  in  issue  the  right  of  the 
pluntiff  to  the  possession  of  the  goods  as  against  the  de- 
fendant, at  the  time  of  the  conversion."  The  meaning  of 
that  plea  is  not  to  set  up  the  narrow  right  of  the  defendant 
to  seii^,  but  to  enlaige  the  defence  beyond  thaf,  and  to  pot 
in  issue  the  plaintiff's  right  to  possession.  It  was  urged,  in 
that  case,  that  there  being  a  plea  of  not  possessed,  the  de- 
fendants being  assignees,  and  claiming  the  right  to  the 
goods,  in  respect  of  their  being  in  the  order  and  dispomtioQ 
of  the  bankrupt,  they  claimed  not  the  actual  property  vested 
in  them  by  the  fiat,  but  the  right  to  take  and  deal  with 
them ;  and  it  was  said,  that  this  could  not  be  set  up  under 
not  possessed:  and  Parke,  R,  said,  that  the  defendants 
might  not  only  say  to  the  pluntiff,  **  Ton  have  no  right  to 
hnng  your  action  of  trover  at  all,''  but  that  they  mig^t  go 
on  further,  and  say,  '*  You  have  not  a  property  in  the  goods 
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plaintiff  is  possessed  of  the  property  as  of  his  own  right,  and  1842. 
the  effect  of  it  is,  to  put  in  issue,  whether  the  plaintiff  had  Lka« 
such  a  right  of  property  in  the  goods  as  to  entitle  him  to  i'* 

bring  trover;  and  the  defendant  may  shew  either  that  the  and  Another, 
plaintiff  has  no  such  right  at  all  against  any  one,  or  that 
he  himself  has  some  lien,  or  some  right  with  respect  to  the 
property,  which  disables  the  plaintiff  from  maintaining 
trover  against  him.  Here  the  defendants  say,  by  their 
plea,  that  the  plaintiff  had  no  property  at  all  in  the  goods, 
and  it  is  for  the  plaintiff  to  establish  his  right;  surely  that 
shews,  that  if  they  are  proved  to  be  the  property  of  some 
one  else,  they  are  not  the  property  of  the  plaintiff.  This 
then  is  clearly  evidence  on  the  issue,  if  the  defendants  are 
entitled  to  set  it  up;  and  I  do  not  understand  the  de- 
fendants to  be  precluded  from  giving  in  evidence,  that  which 
destroys  the  plaintiff^s  right,  imless  there  is  some  matter 
of  estoppel.  An  estoppel,  however,  must  arise  fit)m  some- 
thing which  has  taken  place  mutually  between  the  parties ; 
an  estoppel  cannot  arise  on  matter,  in  respect  of  which 
cither  party  was  previously  in  the  position  of  a  stranger ; 
but  the  defendants  were  in  that  position  with  respect  to 
the  plaintiff.  I  think,  therefore,  that  the  defendants  were 
entitled,  in  this  case,  to  give  the  jus  tertii,  in  evidence,  and 
that  the  verdict  must  be  entered  for  them. 

Rule  absolute  accordingly. 


YouNOE  r.  Fisher. 

ISHEEy  Serjt,  moved  for  a  rule,  calling  upon  the  plaintiff  VHiere  the 
to  shew  cause  why  the  trial  of  this  action  had,  at  the  ad-  notice  o/Sui 

for  the  sHtinfft 
after  term  in  London,  without  specifying  whether  it  was  intended  to  try  at  the  first,  or  at  ue 
adjourned  sittings,  according  to  the  rule  of  Court,  (H.  T.,  32  Geo.  3,  C  P.,)  and  the  defendant 
be^une  aware  of  the  intention  to  try  at  the  latter,  and  took  proceedings  with  a  view  to  have  the 
cause  struck  out  of  the  list  for  that  sittings,  and  otherwise  shewed  that  he  considered  the 
notice  to  apply  to  that  sittings,  the  Court  held  that  although,  in  strictness,  the  notice  was  not 
conformable  to  practice,  the  defendant  had  waived  his  objection. 
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jonmed  sittings  after  Trinity  Term,  1848,  and  the  verdict 
then  obtained,  should  not  be  set  aside,  with  costs.  It  ap- 
peared, that  issue  being  joined  in  the  action,  the  plaintiff, 
on  the  4th  of  June,  gave  notice  of  trial  '^finr  the  rittingB 
after  this  present  Trinity  Term,  to  be  holden  at  the  Guild- 
hall, London."  The  attings  commenced  on  the  15th  of 
June ;  on  the  14th  of  June,  the  defendant  searched  the 
Marshal's  office,  and  finind  that  the  cause  was  not  entered 
tor  trial,  and  a  material  witness  on  his  behalf  thereupon 
left  London;  on  the  2l8t  of  June,  the  cause  was  set  down 
in  the  list  of  new  causes  for  the  adjournment  day;  on  the 
S4th,  the  defendant's  attorney  ascertttbed  this  fiict  at  die 
MarshaFs  office;  on  the  same  day,  be  was  served  with  a  sum- 
mons^ returnable  on  the  25th,  to  admit  certain  documents 
on  the  trial,  and  the  plaintiff's  attorney  informed  him  of 
his  intention  to  try  at  the  adjourned  sittings,  which  com- 
menced on  the  29th;  on  the  next  day,  the  defendant 
applied  to  CreuweUf  J.,  at  Chambers,  to  strike  the  cause 
out  of  the  list,  but  his  application  was  refused ;  on  the 
29th  of  June,  the  cause  was  tried  as  an  undefended  cause, 
and  the  plaintiff  obtained  a  verdict  for  63iL  It  was  urged, 
in  support  of  the  application,  that  it  was  the  duty  of  the 
plaintiff  to  specifiy  in  his  notice  of  trial,  whether  the 
cause  was  to  be  tried  at  the  first  sittings,  or  the  adjourned 
aittinss,   and   that   not    hiivm^   dune   so,   he   was   bound 
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tended  to  be  tried  at  the  first  day  of  such  sittings,  or  the 
tidjoumment  day."  {^Tindaly  C.  J. — Formerly,  the  Judge 
sat  one  day,  but  this  has  been  discontinued].  At  all  events, 
the  plaintiff  ought  to  have  shewn  himself  ready  to  act 
upon  his  notice,  and  to  have  set  down  the  cause,  and  sub- 
sequently, to  have  made  it  a  remanet  The  defendant 
had  been  misled,  and  the  motion  was  founded  upon  this 
fact,  and  on  an  affidavit  of  merits. 
A  rule  nisi  havug  been  granted, 

Channelly  Serjt.,  on  a  subsequent  day,  shewed  cause. 
He  relied  upon  the  circumstance,  that  the  intention  to  try 
at  the  adjourned  sittings,  had  been  brought  home  to  the 
knowledge  of  the  defendant  in  ample  time  for  him  to  be 
prepared  for  those  sittings ;  and  also,  upon  the  steps  taken 
by  the  defendant  to  procure  the  cause  to  be  struck  out  of 
the  paper,  which  amounted  to  a  waiver.  He  also  urged 
that  the  notice  at  the  foot  of  the  sitting's  paper,  could  have 
left  the  defendant  in  no  doubt  as  to  the  cause  being  in- 
tended to  be  tried  at  the  adjourned  sittings.  [Mauley  J. — 
Is  not  the  notice  of  trial  in  direct  contravention  of  the  rule 
of  Court?]  But  the  irregularity  was  waived,  for  it  was 
obvious  on  the  fe^ce  of  the  notice,  and  the  defendant  ought 
to  have  taken  advantage  of  it  immediately. 

Shecy  Seijt.,  in  support  of  the  rule,  contended  that  the 
defendant,  in  applying  at  Chambers,  had  only  taken  such 
steps  as  were  necessary  to  relieve  him  from  the  suggestion 
of  waiver.  The  Court  would,  at  all  events,  make  the 
rule  absolute  upon  a  consideration  of  the  fact  sworn  to, 
that  a  material  witness  was  allowed  to  quit  London  in 
consequence  of  the  mistake,  and  of  the  affidavit  of 
merits. 

TiNDAL,  C.  J. — It  is  unnecessary,  I  think,  in  this  case 
to  determine  whether  the  notice  of  trial  here  given  was. 
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br  was  not,  irregular  in  the  particular  pointed  out;  and 
although  it  is  better,  perhaps,  that  the  rule  of  Court  be 
adhered  to,  as  it  has  not  been  altered^  still,  I  think,  that 
the  consideration  of  the  defendant's  objection  does  not 
arise.  If  there  is  an  irregularity,  the  objection  is  made 
in  extremes  apices  juris,  for  the  defendant  must  have 
known  that  there  are  no  causes  tried  at  the  first  sitting, 
and  must,  therefore,  have  understood  the  notice  to  i^plj 
to  the  adjournment  day.  I  think,  however,  that  what  has 
occurred  amounts  to  a  waiver.  The  defendant's  attorney 
learned  on  the  24th  of  June,  that  the  cause  was  set  down 
for  the  first  practicable  day,  the  first  day  of  the  actual 
sitting,  and  he  is  fiirther  told  on  the  same  day,  that  the 
plaintiff  intends  to  try  the  cause.  On  the  2dth,  he  at- 
tends a  summons  to  admit  certain  documents  to  be  used 
in  evidence  on  the  other  side,  which  shews  him  that  the 
cause  is  coming  on,  and  on  the  same  day,  he  himself  takes 
out  a  summons  to  strike  the  cause  out  of  the  list,  in  order 
that  it  may  not  be  tried  on  the  adjournment  day.  The 
application  was  dismissed,  and  I  think  that  the  defendant 
had  full  knowledge  of  the  plaintiff's  intention  to  try  at  the 
adjourned  sittings,  and  that  he  has,  by  his  own  proceed- 
ings, waived  the  objection  which  he  ndses.  As  the  de- 
fendant, however,  has  sworn  to  merits,  there  may  be  a  new 
trial,  upon  his  giving  security  for  the  amount  of  the  verdict 


MICUAKLMAS  TRHM,   6   VtCT.  ^^ 


1842. 


Edsall  V.  Russell. 


^  ASK     The  declaration,  after  the  usual  inducemiDnt  of  In  an  action 

plaintiff's  good  name,  &C.9  stated  that  whereas  the  plaintiff,  for  slander. 

before  the  committing,  &c.,  had,  at  the  defendant's  request,  JJie^thS*^ 

attended  a  certain  child  of  the  defendant's,  which  was  ill,  **»«  plaintiff, 

with  a  view  to  heal  and  cure  such  illness,  and  that  th&  haying  attend. 

plaintiff,  with  such  view,  and  with  the  consent  and  per-  cbildofthe 

mission  of  the  defendant,  made  up  and  administered  to  ^^^|^  ai^ 

the  said  child,  in  a  proper  and  careful  manner,  and  to  the  with  a  yjcw  to 
'^     '^  .  .      heal  and  cure 

best  of  the  plaintiff's  knowledge  in  that  behalf,  certain  snchiUness, 

medicines,  and  amongst  others,  a  certain  saline  injiection :  ^^Y^ thewn- 

and  whereas,  afterwards  and  before  the  committing,  &c,  J^J^**^^^ 

the  child  died  of  the  sickness,  illness,  and  disorder  afore-  up  and  admi- 

said :   and  whereas  also,  before  and  at  the  time  of  the  medicines,  aid 

happening  of  the  special  damage  to  the  plaintiff,  ad  herein-  Jl'J^f  i^e^ 

after  mentioned,  the  plaintiff  was  an  apothecary,  and  carried  *^^^?]f . 

on  the  business  of  an  apothecary  with  skill  and  attention,  died  of  the 

yet  the  defendant,  contriving,  &C.,  on  the  1st  of  January,  Sdd,Sede^ 

1838,  in  a  certain  discourse,  &c.,  falsely  and  maliciously  J^^^^T' 

spoke  and  published  of  and  conceminfl:  the  plaintiff,  and  of  published  of 

,  .  ,  ,     .    .        .         ,,,..«*    ^    1       and  concerning 

and  concemmg  the  administering  by  the  plaintiff  of  the  the  plaintHl^ 

said  saline  injection  to  the  said  child  of  the  defendant,  the  ^^^^  V^ 

killed  m  J  child: 
it  was  the  saline  ii^ection  that  did  it  :*'  Inuendo,  that  the  defendant  meant  that  the  plaintiff  had 
hieen  ffuilty  of  feloniousljr  killing  the  said  child ;  the  defendant  pleaded  a  jtntification,  for  that 
the  plaintiff  did  injudiciously,  indiscreetly  and  improperly,  and  contrary  to  his  duty  in  that 
behalf,  administer  a  certain  saline  injection  to  the  said  child,  and  that  the  deatli  of  the  child  wn 
then  caused  or  occasioned,  or  greatly  accelerated  bv  the  aforesaid  saline  injection  :  Meldt  upon 
demurrer,  that  the  plea  was  bad,  for  that  it  confessed  the  meaning  imputed  to  the  words  ipokea* 
that  the  plaintiff  had  been  guilty  of  manslaughter,  and  afforded  no  justification  for  snoh  aa 
allegation. 

'Die  second  eount  of  the  declaration  alleged  the  use  of  the  wofdk  "  He  made  up  the  medidnet 
wron^,  through  jealousr  ;  because  I  would  not  allow  him  his  own  judgment  ;**  inuendo,  that  the 
plaintiff  had  intentionally,  and  fW>m  jealousy  and  improper  motives,  made  up  tbe  medicines  in  A 
wrong  and  improper  manner,  and  that  such  medicines  were,  to  his  knowledge,  unfit  and  impropere 
Hdd,  that  the  words  as  alleged,  imputed  no  criminal  offence,  and  that  the  count  was  baa. 

The  third  count  alleprcd  the  use  of  the  words  *'  Mr.  P.  told  me  that  he  had  gi?en  mv  child  too 
much  mercury^  and  poisoned  it ;  otherwise  it  would  have  got  well. "  Inuendo,  that  the  plaintiff 
bad,  through  ignorance  or  inattention,  administered  to  the  said  child  such  an  excessive  quantity 
of  mercury,  that  the  said  mercury  had  acted  as  poison,  and  caused  the  death  of  the  child  :  Pleai 
that  the  plaintiff  did  wrongfully  and  improperly,  and  contrary  to  his  duty,  administer  to  the  said 
child  of  the  defendant,  an  excessive  proportion  of  mercury,  having  reference  to  the  state  and 
condition  of  the  said  child  :  Held,  that  the  plea  neither  confessed  nor  avoided  the  charge  in  t2i# 
declaration,  and  was  therefore  bad. 

VOL,    n. — N.   8.  T   T  D.    C.   F. 
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false^  scandalous^  malicious,  and  defamatory  words  follow- 
ing, that  is  to  say,  "he  (meaning  the  plaintiff)  killed  my 
(meaning  the  defendant's)  child ;  it  was  the  saline  injection 
that  did  it,"  thereby  meaning  the  said  saline  injection ;  and 
that  the  plaintiff  had  been  and  was  guilty  of  feloniously 
killing  the  said  child,  by  improperly  and  with  gross 
ignorance,  and  with  gross  and  culpable  want  of  caution, 
and  without  due  regard  to  the  safety  of  the  said  child, 
administering  to  it  the  said  saline  injection* 

Second  count,  that  defendant,  on,  &c.,  spoke  and  pub- 
lished of  and  concerning  the  making  up  and  administering 
by  the  plaintiff  of  the  said  medicines  to  the  said  child  of 
the  defendant,  the  words  following :  "  he  (meaning  the 
plaintiff)  made  up  the  medicines  (meaning  the  said  medi- 
cines so  made  up  and  administered  by  the  said  plaintiff  to 
the  said  child,  as  aforesaid)  wrong,  through  jealousy,  be- 
cause I  (meaning  the  defendant)  would  not  allow  him 
(meaning  the  plaintiff)  to  use  his  own  judgment,"  thereby 
meaning  that  the  plaintiff  had  intentionally,  and  firom 
jealousy  and  improper  motives,  made  up  the  medicines  he 
had  administered  to  the  child,  in  a  wrong  and  improper 
manner,  and  that  such  medicines  were  thereby,  to  the 
knowledge  of  the  plaintiff,  unfit  and  improper  to  be  ad- 
ministered   to    the    said    child.       By   means    of  which 
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tiff)  had  given  my  child  (meaning  the  said  child  of  the  1812. 
defendant)  too  much  mercury,  and  poisoned  it,  otherwise  edsait. 
it  (meaning  the  said  child)  would  have  got  well  (meaning  »• 

thereby  that  the  plaintiff  had,  either  through  ignorance  or 
inattention,  and  want  of  caution,  administered  to  the  said 
child  such  an  excessive  quantity  of  mercury,  that  the  said 
mercury  acted  as  poison,  and  caused  the  death  of  the  said 
child).     By  meuis,  &c. 

Fifth  plea,  as  to  the  speaking  of  the  words  in  the  first 
count  mentioned,  that  is  to  say,  ^^  he  killed  my  child,  it 
was  the  saline  injection  that  did  it,*^  actionem  Hon,  because) 
before  the  speaking,  &c.,  to  wit,  on  the  Ist  of  June,  A.  Db 
1837,  the  plaintiff  professed  himself  to  be  an  apothecary, 
duly  entitled  and  qualified  to  act  as  such,  and  the  de*^ 
fendant,  on  the  faith  of  the  plaintiff's  being  so  entitled  and 
qualified,  and  knowing  nothing  to  the  contrary,  did  suffer 
and  permit  the  plaintiff  to  attend  the  said  child,  who  was 
then  sick  and  disordered,  for  the  purpose  of  administering 
to  the  said  child  such  medicines  as  might,  under  the  dr* 
cumstances,  be  proper;  and  the  plaintiff  did  then  in-^ 
judiciously,  indiscreetly,  and  improperly,  and  contrary  to 
his  duty  in  that  behalf,  administer  a  certain  saline  injection 
to  the  said  child  of  the  defendant,  and  the  said  child  there* 
upon  and  immediately  after  the  said  injection  had  been 
administered,  was  throvm  into  violent  convulsions,  and  was 
deprived  of  his  speech,  sight,  and  hearing,  and  efiusion  of 
the  brain  and  lock-jaw  supervened,  and  the  said  child 
shortly  afterwards  died.  And  the  defendant  averred,  that 
the  death  of  the  child  was  then  caused  or  occasioned,  of 
greatly  accelerated,  by  the  aforesaid  saline  injection  so 
administered  to  him  by  the  plaintiff  as  aforesaid ;  where* 
fore,  &c. 

Sixth  plea,  as  to  the  speaking  and  publishing  so  much 
of  the  words,  in  the  second  count,  as  imputed  to  the  plain* 
tiff,  the  having  administered  to  the  child  of  the  defendant 
improper  medicines,  actionem  non,  because,  before,  &c. 
the  plaintiff  professed  (as  in  the  first  plea);  and  that  thtf 
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plaintiff  did  then,  improperly  and  contraiyto  his  duty  id 
that  behali^  administer  to  the  said  child  of  the  defendant 
divers  large  quantities  of  medidne,  the  same  being  then  of 
an  injurious  nature,  and  unfit  for  the  com[daint  under 
which  the  said  child  then  suffered,  as  in  the  second  count 
mentioned ;  wherefore,  &c. 

Seventh  and  last  plea,  as  to  speaking  and  publishing  so 
much  of  the  words  in  the  last  count  as  imputes  to  the 
plaintiff  the  having  given  the  said  child  too  much  mercury, 
actionem  non,  because,  before,  &c.  the  plaintiff  professed, 
&C.  (as  in  former  pleas)  and  the  plaintiff  did  then  wrong- 
fully and  improperly,  and  contrary  to  his  duty  in  that 
behalf  administer  to  the  said  child  of  the  defendant,  divers 
laige  quantities  of  mercury,  to  wit,  fifty  graina^  the  same 
being  an  excessive  proportion  thereof,  having  reference  to 
the  then  state  and  condition  of  the  said  child;  where* 
fore,  &c« 

To  each  of  these  pleas  there  was  a  special  demurrer. 
To  the  fifth,  because  it  assumed  to  answer  the  words  in 
the  first  count,  in  a  sense  different  fit>m  that  in  which  they 
were  alleged  to  have  been  spoken,  and  because  it  severed 
the  inuendo  firom  the  words  themselves,  and  that  it  did  not 
justify  the  imputation  of  manslaughter  charged  dierein. 
To  the  sixth  and  seventh,  for  severing  and  dividing  the 
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Mwmtney  v.  JVattan  {a)y  was  in  point     There^  the  libel 
charged  a  felony,  and  the  plea  justified  the  words,  and 
stated  the  facts  from  which  the  imputation  was  deduced ; 
and  Lord  Tenterden  said,  ^<K  the  words  alleged  did  not 
amount  to  a  charge  of  felony,  the  defendant  would  have 
succeeded  on   the  general  issue ;  but  if  they  do  impute 
felony,  as  the   declaration   charges,  then   a  justification, 
setting  out  certain  grounds  for  suspecting  the  plaintiff  of 
felony,  can  be  do  answer/'    The  sixth  plea  was  also  bad, 
for  it  set  up  a  justification  of  a  part  of  the  second  count, 
to  which  it  was  pleaded,  which  imputed  no  crime  in  law. 
It  would  be  argued,  however,  that  the  count  itself  was  bad, 
for  that  the  words  alleged  to  have  been  used,  imputed  no 
offence  punishable  by  law,  and  were  not  actionable.     The 
effect  of  the  words  charged  was,  that  the   plaintiff  had 
knowingly  and  wilfully  made  up  and  administered  to  the 
child  of  the   defendant  improper   medicines.      [^THndaly 
C.  J. — There  is  no  allegation  that  by  reason  of  adminis- 
tering such   improper  medicines  the  child  died,  or  got 
worse.     Mauley  J. — ^For  anything  that  appears,  the  child 
may  have  got  better.     There  may  have  been  a  wrong  in- 
tention to  administer,  but  the  medicines  may  have  been 
proper,  for,  the  child's  condition  may  have  altered     C7o2f- 
man^  J. — ^Is  there  any  crime  imputed  which  is  punishable 
at  law  ?]     Mala  praxis,  at  all  events,  was  imputed,  and  if 
death  had  ensued  therefirom,  the  plaintiff  would  have  been 
indictable  for  manslaughter.     An  act  unlawful  in  itself  was, 
however,  punishable  irrespective  of  its  consequences,  and, 
therefore,  the  plaintiff  would  still  be  punishable,  though 
death  had  not  ensued.     The  administering  of  improper 
medicine,  besides,  might  be  treated  as  an  assault.  Rex  v. 
Rosinshi  (6).     [Mauley  J. — Supposing  a  man  employed  in 
lowering  bales  of  goods  from  a  warehouse  into  the  street, 
if,  in  consequence  of  gross  carelessness,  he  suffered  one  of 

(a)  2  B.  &  Ad.  673.  (b)  1  Moo.  C.  C.  19. 
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them  to  &II9  and  a  passenger  was  killed,  he  would  be  in- 
dictable for  manslaughter.  But,  supposing  that  no  one 
was  hurt,  would  he  still  be  indictable?]  The  general 
principle  of  law  was,  that  the  amount  of  injury  done  could 
not  be  taken  as  the  criterion  of  criminalitj.  Here,  there 
was  a  wrong  allied  in  the  improper  administration  of 
medicines.  The  seventh  plea  was  also  bad,  for  it  attempted 
to  justify  the  woixb  allied  in  a  sense  entirelj  different 
from  that  charged,  and  for  that  it  did  not  confess  and  avoid 
the  allegations  of  the  ooant 


Talfmtrdy  Seijt,  for  the  defendant  The  first  count 
amounted  only  to  this,  that  the  saline  injection  was  the 
cause  of  the  child's  death,  and  that  was  justified  by  the 
plea.  [Tindaly  C.  J. — By  the  j^ea,  the  defendant  admits 
that  the  word  ^^  killed  ^  bears  the  meaning  which  the  plain- 
tiff has  given  to  it]  In  Lord  CramwelTs  case  (a),  it  was 
laid  down,  that  '^  in  the  case  of  slander  by  words,  the  sense 
of  the  words  ought  to  be  taken  secundum  subjectam  ma- 
teriem.  And  though  the  defendant  varies  from  the  plain- 
tiff in  the  sense  and  quality  of  the  words,  yet  it  is  no 
cause  to  drive  him  to  the  general  issue ;  as  in  maintenance 
the  plaintiff  charges  the  defendant  with  unlawfisl  nudnte* 
nance,   the  defendant  may  justify  by  reason  of  lawfiil 
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TiNDAL^  C.  J. — The  question  which  arises  upon  the 
first  count  is,  whether  the  plea  pleaded  to  that  count  is  a 
sufficient  answer,  and  this  involves  the  consideration  of  the 
meaning  of  the  count ;  and  I  think  that  the  word  '^  killed,' 
which  is  alleged,  when  taken  with  the  inuendo,  must  be 
taken  to  constitute  an  offence.  In  order  to  decide  this 
question,  we  must  couple  the  words  charged  with  the 
statement  which  is  made  in  the  declaration,  that  the  words 
mean  ^*  that  the  plaintiff  had  been  and  was  guilty  of  fe- 
loniously killing  the  siud  child,  by  improperly  and  with 
gross  ignorance,  and  with  gross  and  culpable  want  of 
caution,  and  without  due  regard  to  the  safety  of  the  siud 
child  administering  to  it  certain  medicine.^  That  alleges 
the  legal  ofience  of  manslaughter,  and  the  question  is, 
whether  the  plea  confesses  and  avoids  the  charge  which  is 
made?  I  think  that  the  defendant,  for  the  purpose  of 
pleading,  must  be  taken  to  have  employed  the  words  in 
the  sense  imputed,  and  it  must  be  taken  that  he  has  so 
admitted:  and  then,  if  you  look  at  the  plea,  it  in  reali^ 
amounts  to  no  mote  than  a  justification  of  want  of  care  and 
caution.  It  cannot  be  said,  however,  that  the  want  of  every 
care  and  caution,  whatever  the  result  may  be,  amounts  to 
manslaughter;  but  only  the  gross  want  of  that  degree  of 
care  and  skill,  which  every  one  who  undertakes  the  exercise 
of  any  particular  art  or  profession,  is  supposed  to  bring  with 
him  in  each  case.  The  plea  states  that  the  plaintiff  did 
^^  injuriously,  indiscreetly,  and  improperly,  and  contrary  to 
his  duty  in  that  behalf  administer  a  certain  saline  injection 
to  the  said  child  of  the  defendant,  and  the  said  child 
thereupon  and  immediately  after  the  said  injection  had 
been  administered,  was  thrown  into  violent  convulsions^ 
and  was  deprived  of  his  speech,  sight,  and  hearing,  and 
effusion  of  the  brain  and  lock-jaw  supervened,  and  the  said 
child  shortly  afterwards  died ;  and  the  defendant  avers  that 
the  death  of  the  child  was  then  caused  or  occasioned,  or 


648 


CASES  aif  VOrSTB  OF   PSACTlCEy  C.    F. 


greatly  accelerated  by  the  aforesaid  saline  injection  so  apd- 
ministered  to  him  by  the  plaintiff.''  Now,  what  is  this 
more  than  a  statement  of  want  of  judgment?  It  certainly 
does  not  amount  to  the  crime  with  which  the  plaintiff' 
alleges  the  defendant  to  have  charged  him,  and  the  plea  b 
bad,  because  it  confesses  the  words  to  have  been  used  in 
the  sense  imputed,  and  does  not  justify  them  in  that  sense. 
With  regard  to  the  second  count,  I  hme  entertuned  some 
doubt  whether  the  words  charged  therein  da  or  do  not 
impute  a  criminal  ofience.  Perhaps  by  a  nice  application 
of  construction,  they  might  be  considered  as  approximating 
nearly  to  a  criminal  charge,  but  it  is  for  the  plaintiff  to 
make  out  that  they  bear  the  libellous  sense  imputed.  The 
words  are  **he  made  up  the  medicine  wrong  through 
jealousy,  because  I  would  not  allow  him  to  use  his  own 
judgment"  It  is  not  said  that  the  medicines,  in  bet, 
caused  any  injury  to  the  child,  but  only  that  they  were 
^made  up  wrong  through  jealousy,"  and  whether  they 
were  noxious,  or  innocent  or  advantageous,  is  left  in  doubt. 
In  order  to  sustain  an  indictment  for  mala  praxis,  it  should 
be  shewn  either  that  there  was  gross  negligence,  or  that 
the  party  knew  at  the  time  that  great  mischief  would  be 
likely  to  arise  from  what  he  did.  But  here  I  do  not  think 
that  the  words  convey  a  charge  of  crime,  and  I  am  of 
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plea,  however,  only  alleges  that  the  [daintiff  did  wrongfully         1842. 
administer  excessive  doses  of  mercury,  and  does  not  say       e^JJ^J^ 
that  they  were  such  as  poisoned  the  child.     Therefore  it  «• 

RUBBILL. 

does  not  confess  and  avoid  the  matter  laid  in  the  declaration. 
The  fiflh  plea  is,  therefore  bad»  for  oonfisssing  and  not 
avoiding;  the  seventh  plea  is  also  bad,  far  neither  con- 
fessing nor  avoiding.  The  plaintiff  is  entitled  to  judgment 
on  the  demurrers  to  the  fifth  and  seventh  pleas ,  and  the 
defendant,  by  reason  of  the  insufficiency  of  the  second 
count,  is  entitled  to  judgment  on  the  demurrer  to  the  sixth 
plea. 

CoLTMAM,  J.,  concurred. 

Ebskinb,  J. — I  also  am  of  opinion,  that  the  first  count 
alleges  a  substantial  criminal  offence  to  have  been  cbaiiged, 
and  that  the  plea  pleaded  to  that  count,  affords  no  answer 
to  it.  The  words  of  the  libel,  impute  the  "  killing**  of  the 
child,  and  in  the  inuendo,  this  is  said  to  be  a  felonious 
killing,  and  in  the  plea  there  is  nothing  shewn,  which  tends 
to  rebut  the  presumption,  that  such  is  the  meaning  in- 
tended to  be  conveyed.  Even  to  support  the  argument 
which  is  raised  on  Lord  CromwelPs  case,  the  plea  should 
have  gone  on  to  shew  that  the  words  were  spoken  in  a 
sense  difierent  firom  that  which  is  imported  into  them.  The 
second  count,  I  think,  is  defective,  as  it  does  not  shew 
that  any  injuiy  resulted  from  the  medicines  administered^ 
and  also  as  it  does  not  shew  any  offence  which  could  be 
made  the  subject  of  an  indictment.  I  am  also  of  opinion, 
that  the  plea  to  the  third  count  is  bad  for  the  reasons 
already  stated. 

Mauls,  J. — I  think  that  the  plaintiff  is  entitled  to  judg- 
ment on  the  demurrer  to  the  pleas  to  the  first  and  third 
counts ;  and  I  am  also  of  opinion,  that  the  second  count  in 
the  declaration  is  bad.  It  is  to  be  observed,  that  that  count 
only  charges  that  the  defendant  had  imputed  to  the  plain- 
tiff, that  he  made  up  the  medicines  wrong  through  jealousy. 
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and  the  inuendo  is,  that  the  defendant  thereby  meant  that 
the  plaintiff  had  intentionally,  and  from  jealousy  and  im- 
proper motives,  made  up  the  medicmes  he  had  administered 
to  the  child,  in  a  wrong  and  improper  manner,  and  the 
medicines  were  unfit  to  be  administered.  Taking  the  charge 
and  inuendo  together,  they  do  amount  to  an  all^ation  of 
administering,  and  that  is  all ;  for  it  is  not  said,  that  the 
plaintiff  meant  any  harm  to  the  child ;  and  if  no  harm  was 
done  or  intended,  it  would  be  no  offence  to  make  up  medi- 
cines in  a  wrong  and  improper  manner.  It  has  been  said, 
that  an  administering  of  medicines  is  an  assault ;  but  I  do 
not  agree  that  it  is  necessarily  so  in  every  case.  With 
respect  to  the  fifth  plea,  I  think  it  is  obvious,  that  it  does 
not  profess  to  answer  the  words  charged  in  the  declaration, 
in  the  sense  imputed  to  them.  It  does  not  indeed  select 
anything  fi*om  the  first  count,  which  amounts  to  a  cause  of 
action,  and  answer  it,  and  on  that  ground  it  would  also  be 
bad.  The  charge  conveyed  must  be  taken  to  be  man* 
slaughter,  and  there  is  no  justification  of  words  allying 
such  an  offence  ;  Lord  Cromweltg  case  is  not  like  the 
present  The  rules  of  pleading  which  then  obtained,  were 
not  very  like  those  now  in  use,  and  the  plea  there  epoken 
of  seems  to  me  to  be  very  Uke  that  species  of  plea  which 
is  held  to  give  implied  colour.     Here,  however,  the  plea 
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>^— ' 

Wood  r.  Heath. 
jJOtVLING,  Sent,  shewed  cause  against  a  rule  obtained  A  defendant 

,.  /.fi.     t  /.iiiii  n    \      in  execution  for 

m  this  case,  for  the  discharge  of  the  defendant  out  of  the  twelve  months 

custody  of  the  Marshal  of  the  Queen's  prison,  under  the  exceeding  m, 

48  Gea  3,  c  123,  upon  the  ground  that  the  defendant  **^^\^^" 

had  been  during  the  twelve  months  next  preceding  the  oepthisdis- 
^  ,,  ,  ,  cluu^e  under 

time  of  making  the  application,  m  execution  upon  a  judg-  the  Ib  Geo.  3, 
ment  for  a  debt  not  exceeding  the  sum  of  20/.  It  was  fo,^h^^ 
objected  that  this  rule  must  be  discharged,  for  that  the  w|>9*^">ft>r 
application  was  made  by  the  Marshal,  and  not  on  behalf  of  such  a  de- 
of  the  defendant.  The  statute  upon  which  the  motion  made^^ 
was  founded,  was  passed  for  the  relief  of  prisoners  in  exe-  q^^,  ^^-^ 
cution  for  small  debts ;  and  section  1  enacted,  that  **  all  «on,  and  cause 

.     ,  .         .  was  shewn 

persons  m  execution  upon  any  judgment  m  whatsoever  against  the 
court  the  same  may  have  been  obtained,  &c,  for  any  debt  I^n  wm  ^ 
or  damages  not  exceeding  the  sum  of  20/.,  exclusive  of  ™"««d  ^^ 
the  costs  recovered  by  such  judgment,  and  who  shall  have 
lain  in  prison  thereupon,  for  the  space  of  twelve  successive 
calendar  months,  next  before  the  time  of  their  appUcadon 
to  be  discharged  as  hereinafter  mentioned,  shall  and  may 
upon  his,  her,  or  their  application  for  that  purpose  in  Term 
time,  made  to  some  one  of  her  Majesty's  superior  Courts  of 
record  at  Westminster,  to  the  satisfaction  of  such  Court, 
be  forthwith  discharged  out  of  custody  as  to  such  execu- 
tion, by  the  rule  or  order  of  such  Court"  If  the  defend- 
ant had  made  this  application,  there  would  have  been  no 
difficulty;  but  he  could  not  be  forced  to  accept  his  dis- 
charge. The  plaintiff  could  not  make  such  an  application, 
and  no  peculiar  power  was  given,  in  this  respect,  to  the 
Marshal,  by  the  5  &  6  Vict  c  22. 

Channel]^  Scijt,  contrii,  admitted  that  such  an  application 
by  the  Marshal,  did  not  appear  to  have  been  previously 
made,  but  submitted  that  the  words  of  the  statute  did  not 
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Wood 

9. 

Heath. 


necessarily  prevent  it^  and  it  might  be  veiy  expedient  for 
the  Court  to  interfere  in  certain  cases,  as  suggested. 

Per  Curiam. — The  statute  was  obviously  passed  for  the 
benefit  of  defendants,  and  it  enacts  in  terras  that  the  ap- 
plication shall  be  made  by  them.  There  are  no  fisK^ts  here 
shewn  to  raise  the  question  of  expediency  which  is  con- 
tended for  on  the  part  of  the  applicant,  and  the  rule  must 
be  discharged,  with  costs. 


Rule  discharged,  with  costs. 


T.  P..  in  No- 
vember, 1840, 
gave  ft  warrant 
of  attorney  to 
N.  P..  for 
100(Ml,to^ 
ther  with  m- 
tereitforthe 
same,  at  the 
rate  of  5^  per 
cent.,  per  an- 
nun.,  from  the 
lit  of  Joly,  in 
tiie  tame  year. 
lo  October^ 


PlEBPOINT  V.  GOWER. 

1.  HIS  was  an  action  of  trover,  brought  by  the  plaintiff 
against  the  defendant,  the  late  sheriff  of  the  county  of 
Surrey,  to  recover  certain  property  consisting  of  house- 
hold furniture,  &c,  seized  by  the  defendant  under  a  writ 
of  execution,  issued  at  the  suit  of  one  Brewer,  against 
the  &ther  of  the  plaintiff.  The  cause  being  at  issue, 
came  on  for  trial  before  IHndal,  C.  J.,  at  the  London 
sittings  after  Easter  Term,  1842.  It  then  appeared,  in 
support  of  the  plaintiff's  case,  that  in  the  month  of  June, 
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which  it  wa8  to  become  void  on  payment  by  Thomas,  the 
father,  of  lOOOi,  together  with  the  interest,  at  the  rate  of 
5L  per  cent  per  annum,  from  the  1st  of  July  in  the  same 
year.  The  warrant  of  attorney  was  duly  filed,  and  a  copy 
of  it  was  produced ;  the  original  was  proved  to  bear  a  51^ 
ad  valorem  stamp.  It  further  appeared  that  the  plaintiff, 
not  being  satisfied  with  the  security  afforded  by  the  war- 
rant of  attorney,  further  took  a  bill  of  sale  from  his  father, 
securing  to  him  the  property  which  formed  the  subject  of 
the  present  action.  The  bill  of  sale  was  dated  the  30th 
of  October,  1841,  and  having  recited  the  warrant  of  at- 
torney, proceeded  to  state  that  the  sum  of  1000/.,  thereby 
secured,  still  remained  due  and  unpaid,  and  that  the  said 
Thomas  Pierpoint  agreed  to  assign  over  for  further  securing 
the  re-payment  of  the  same  sum,  and  interest  for  the  same, 
certain  household  property,  *' provided,  nevertheless,  that 
in  case  the  said  Thomas  Pierpoint  should  well  and  truly 
pay  over  to  the  said  Nathaniel  Pierpoint,  the  said  sum  of 
1000/.,  with  interest  for  the  same,  afier  the  rate  of  51  per 
cent  per  annum  from  the  30th  of  November,  1840,  being 
the  day  up  to  which  the  interest  on  the  said  sum  of  lOOOJL 
had  been  paid,"  then,  &c.  The  bill  of  sale  bore  a  common 
IL  I5s.  deed  stamp.  The  bona  fides  of  the  transaction 
being  established,  the  defendant  applied  for  a  nonsuit,  on 
the  ground  that  the  instruments  proved  in  evidence  were 
not  su£Sciently  stamped,  but  the  objections  being  over- 
ruled, the  jury  returned  a  verdict  for  the  plaintiff. 

Talfourdf  Seijt,  in  Trinity  Term,  pursuant  to  leave 
reserved,  moved  for  a  rule,  calling  upon  the  plaintiff  to 
shew  cause  why  this  verdict  should  not  be  set  aside,  and  a 
nonsuit  entered.  By  the  55  Geo.  3,  c.  184,  sched.  p.  1, 
under  the  head  ^^  mortgage,"  it  was  directed  that  any  deed, 
'*  whether  the  same  be  made  as  a  security  for  the  payment  of 
any  definite  and  certain  sum  of  money,  advanced  or  lent 
at  the  time,  or  previously  due  and  owing,  or  forborne  to  be 
paid,  being  payable  exceeding  500iL,  and  not  exceeding 
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PiSRFOINT 

9. 

GOWSE. 


lOOOJl,'^  shall  pay  5L  It  was  under  this  provifflon)  that  the 
warrant  of  attorney  had  been  stamped.  By  the  same 
schedule^  under  the  head  of  ^'exemptions,''  was  included 
''any  deed  or  other  instrument,  made  as  additional  or 
further  securiQr  for  any  sum  or  sums  of  money,  or  any 
share  or  shares  of  any  stocks  or  funds  before  mentioned, 
already  secured  by  any  deed  or  instrument,  which  shall 
have  paid  the  ad  valorem  duty  hereby  charged,  &c.,  to  be 
exempt  from  the  said  ad  valorem  duty  hereby  charged,  so 
far  as  regards  sum  or  sums  of  money,  or  such  share  or 
shares  of  any  of  the  said  stocks  or  funds  before  secured,  in 
case  such  additional  or  further  security  shall  be  made  by 
the  same  person  or  persons  who  made  the  original  security ; 
but  if  any  further  sum  of  money  or  stock  be  added  to  the 
principal  money  or  stock  already  secured,  or  shall  be 
thereby  secured  to  any  other  person,  the  said  ad  valorem 
duty  shall  be  charged  in  respect  of  such  further  sum  of 
money  or  stock."  By  the  3  Geo.  4,  a  117,  s.  3,  it  was 
enacted,  "that  where  any  deed  or  other  instrument  already 
made,  or  hereafter  to  be  made,  as  an  additional  or  further 
security  for  any  sum  or  sums  of  money,  or  any  share  or 
shares  in  any  government  or  Parliamentary  stocks  or 
funds,  &c,  already  or  previously  secured  by  any  bond  on 
which  the  ad  valorem  duty  on  bonds  charged  by  the  55 
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a  deed  in  furtherance  of  the  object  of  such  a  security,  but  1842. 
such  a  deed  must  bear  an  ad  valorem  stamp  for  the  full  pjb^,^, 
amount  applicable  to  the  sum  secured  by  it.  Secondly, 
assuming  the  stamp  on  the  bill  of  sale  to  be  sufficient  in 
this  point  of  view,  it  was  objectionable  because  that  was 
not  an  instrument  for  the  security  of  the  ^'definite  and 
certain  sum**  of  1000/.,  but  included  a  "further  sum" 
added  to  the  "  principal  money  already  secured,"  and  was 
liable  to  an  increased  amount  of  duty  in  respect  of  such 
further  sum.  It  professed  to  secure,  not  only  the  sum  of 
1000/L,  but  an  indefinite  amount  of  interest,  part  of  which 
had  already  accrued  due,  and  the  amount  of  which  could 
be  ascertained.  The  test  by  which  the  nature  of  the  deed 
should  be  tried  was  this :  would  it  be  satisfied  by  the  pay- 
ment of  the  lOOOJL  only  ?  It  would  not,  and  it  was, 
therefore,  a  deed  for  the  security  of  a  further  sum. 

A  rule  nisi  having  been  granted, 

Bampculf  Seijt.  (with  whom  was  Pearson)  now  shewed 
cause.  First,  a  warrant  of  attorney  was  clearly  an  in- 
strument within  the  meaning  of  the  provisions  of  the 
55  Geo.  3,  c.  184,  and  the  3  Geo.  4,  c.  117,  s.  3.  In 
the  schedule  of  the  former  act,  under  the  title  "  warrant  of 
attorney,"  such  a  security  was  classed  among  bonds,  and 
the  stamp  imposed  was  determined  to  be  "  the  same  as  on 
a  bond  for  the  like  purpose,"  and  there  could  be  no  doubt 
that  the  Le^lature  viewed  a  bond  and  a  warrant  of  at- 
torney in  the  same  light,  and  as  instruments  of  equal  value. 
Secondly,  Barker  v.  Smark  (a)  was  a  clear  authority  that 
interest  secured  by  a  deed  did  not  constitute  such  a 
"further  sum"  as  took  the  case  out  of  the  exemption 
referred  to,  whether  that  interest  had  accrued  due,  and  its 
amount  was  ascertainable,  or  whether  it  had  yet  to  become 
due.  There,  a  bond  was  given  to  secure  not  only  the  prin- 
cipal sum  of  3000/.,  but  also  bygone  interest  fix>m  a  previous 

(a)  7  M.  &  W.  690. 
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day ;  the  bond  bore  a  7L  stamp,  and  it  was  objected  that 
''the  definitive  and  certain  sum  of  money*  secured  ex- 
ceeded SOOOL,  and  that  an  8/.  stamp  was  necessary  under 
the  schedule  of  the  55  Gea  3,  c  184.  Parke,  B.,  in 
giving  judgment,  expressed  an  opinion  that  the  stamp  was 
sufficient,  and  having  referred  to  the  words  of  the  act,  said, 
^  I  construe  those  words  to  mean  the  sum  ascertained  by 
the  bond  itself— in  other  wordfl^  the  principal  sum.  It  is 
true,  at  the  time  of  the  execution  of  the  bond  in  this  case, 
a  sum  was  due  for  interest,  which  was  ascertainable ;  but 
the  amount  of  interest  b  not  mentioned  in  the  bond,  and 
must  depend  on  the  time  when  it  is  paid.  I  think  the 
words  **  definitive  and  certain  sum,"  refer  to  the  principal 
money  secured  by  the  bond,  which  is  to  bear  interest,  and 
not  to  interest,  whether  bygone  or  subsequent  Robi$uon 
V.  McDonnell  {a)  was  also  referred  to. 


Talfourd,  Seijt,  in  support  of  the  rule.  The  objection 
to  the  sufficiency  of  the  stamp  applied  itself  properly  to  the 
warrant  of  attorney :  and  the  warrant  of  attorney  contained 
the  same  terms  which  were  incorporated  into  the  bill  of 
sale,  and  secured  not  only  the  principal  money,  but  interest 
from  a  bygone  date.  Barker  v.  Smark  would  no  doubt 
^>ply,  if  this  were  the  case  of  a  bond;  but  the  case  of  a 
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TiNDAL,  C.  J. — I  think  that  Barker  v.  Smark  is  decisive         1842. 
on  this  question ;  on  general  principle,  the  language  of  the 
Legislature  must  be  very  clear,  before  a  double  stamp  is 
imposed.     In  this  case,  the  stamp  is  su£Scient 

Rule  dischai^ged. 


Gboom  v.  Wortham. 

JjmANNING,  Seijt,  moved  for  a  rule,  calling  on  the  de*  A  plea  by  m 
fendant  to  show  cause  why  a  plea  pleaded  by  him  to  this  fendant  to  an 
action  should  not  be  set  aside*     The  action  was  brought  ^^  ^^t  he 
against  an  attorney,  and  the  defendant  had  pleaded  by  at-  "  "  attorney 
tomey,  that  he  was  and  is  one  of  the  attorneys  of  the  Court  Bench,  and  not 
of  Queen's  Bench,  and  as  such,  ought  to  be  sued  in  that  pieas,  must  be 
Court,  and  that  he  was  not  an  attorney  of  this  Court     It  ^^^^^^ 
was  urged,  that  this  was,  in  substance,  a  plea  to  the  juris*  i°  penon. 
diction,  and  that  it  ought  to  have  been  pleaded  in  person. 

TiNDAL,  C.  J. — The  defendant  must  come  here  by  his 
attorney:  the  very  ground  of  his  objection  is,  that  he 
cannot  come  himself.  Hunter  v.  Neck  {a)  is  against  the 
application. 

Mauls,  J. — We  cannot  compel  a  man  to  come  here,  for 
the  purpose  of  saying  that  he  cannot  come. 

Rule  refused. 

(o)  3  Scott,  N.  R.  448. 
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^ V ' 

Bbistowb  v.  Nebdhak. 

WImto  ft  plain-  WwILDE^  Sent.,  shewed  cause  aeainst  a  rule  nisi,  ob- 
dent  out  of  the  tained  by  Channelly  Seijt,  why  the  plaintiff  should  not  give 
Smt^T'****  security  for  costs,  on  the  ground  that  the  plaintiff  was  out 
^*g^*"^  of  the  jurisdiction,  residing  in  the  Island  of  Jersey.  It 
ooftip  on  the  appeared  by  the  affidavits,  in  answer  to  the  rule  to  be  ad- 
■imftiy  to  let-  mitted,  that  the  plaintiff  was  so  out  of  the  jurisdiction,  but 
^iS^h^S  that  he  had  obtained  judgment  for  20,000iL  against  the 
beooiiM  ^le  defendant,  which  judgment  still  remained  unsatisfied.  This 
agaimtaiiidr-  it  was  contended,  was  a  sufficient  security  to  the  defendant 
1»  Um  mmgL  ^^  ^^J  ^^^'^  ^  which  the  latter  might  become  entitled, 
the  dtlmaiit.  Jq  ^gg^  ^^  plaintiff  should  not  succeed  in  the  present 
action. 

ChanneHy  Seijt,  in  support  of  the  rule,  submitted,  that 
the  plaintiff  must  consent  to  set  off  the  costs,  to  which  he 
might  become  liable  in  the  present  action,  against  the  judg- 
ment which  he  had  obtained  against  the  defendant 

TiNDAL,  C.  J. — The  rule  may  be  discharged  on  those 
terms. 


CoLTMAN,  J„  Erskinb^  J.,  and  Maule^  J„  coiicurreJ> 
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the  trial  of  this  action  should  not  be  set  aside,  and  a  new        1842. 
trial  had.     The  declaration  was  in  debt,  and  the  first  count  kennwgham 
having  alleged  the  making  of  a  promissory  note  by  the  *'- 

defendant,  claimed  a  sum  of  19A  18«.  6d.  in  respect  of 
interest  due  upon  that   instrument :    the  second  count 
claimed  a  general  sum  of  ZOL  for  interest  on  the  same 
note ;  and  the  third  count  was  on  an  account  stated.     The 
defendant  pleaded  to  the  first  count,  except  as  to  7/.  9s* 
payment ;  and  secondly,  as  to  7 Jl  9s,  payment  into  Court : 
as  to  the  second  count,  payment,  and  as  to  the  third  count, 
nunquam  indebitatus.     The  particulars  of  the  plaintiff's 
demand  shewed  a  claim  of  19/.  IBs.  6d.  for  interest  due 
upon  the  note  in  the  declaration  mentioned  up  to  the 
20th  of  December,  1841.     The  cause  was  tried  before  the 
undernsheriff  of  the  East  Riding  of  the  county  of  York, 
when  it  was  agreed  between  the  attorneys  for  the  respective 
parties,  that  the  whole  amount  of  interest  which  had  ac-^ 
crued  due  upon  the  note  firom  the  time  of  its  maturity 
down  to  20th  of  December,  1841,  was  751.     The  plaintiff 
admitted  that  his  demand  was  reduced  firom  19L  Ss.  6d.  to 
12£  9*.  6(L,  by  the  payment  of  7L  9s.  into  Court     The 
defendant  called  witnesses  to  prove  the  payment  to  the 
{>laintiff  of  various  sums  amounting  to  62/.,  and  the  jury 
found  for  the  plaintiff  damages  51.  lls.y  which,  together 
with  the  62/.  paid  to  the  plaintiff,  and  the  7L  9s.  paid  into 
Court,  completed  the  total  amount  of  751,  which,  as  before 
stated,  the  parties  admitted  to  have  accrued  due  upon  the 
note  in  the  shape  of  interest  since  the  period  of  its  falling 
due.     It  was  now  objected  that  this  finding  was  incorrect, 
and  that  the  plaintiff's  demand  of  19/.  ISs.  6d.  was  covered 
by  the  sum  of  62L,  proved  by  the  defendant  to  have  been 
paid.     Either  the  plaintiff  should  have  claimed  in  his 
declaration  the  total  sum  of  751.  or,  finding  a  plea  of  pay* 
ment  pleaded  by  the  defendant,  he  should  have  new  a»* 
signed,  shewing  that  he  claimed  sums  beyond  those  which 
had  been  paid  to  him  by  the  defendant 

u  u  2 
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1842.  TINDA^  C.  J.— The  payments  must  be  viewed  in  le- 

^MHHWQBAM  fe'^^ce  to  the  periods  at  which  they  were  made.  The 
^^^  plaintiff  says,  "  I  now  claim  only  19i  ISt.  6dL,"  and  the 
defendant  objects  that  he  is  in  error,  because  he  confines 
his  demand  to  that  which  he  actually  claims  to  be  due. 
I  do  not  think  he  was  called  upon  to  new  asngn,  but  I 
think  that  it  is  obvious  that  the  demand  was  for  the  balance 
of  an  account.  This  case  is  like  Jamei  v.  Lmgham  (a). 
There,  the  plaintiff  declared  in  debt  finr  ICXUL  due  for  work 
and  labour,  and  on  an  account  stated:  plea,  payment  of 
lOOL  in  satis&ction  of  the  causes  of  action  mentioned  in 
the  declaration.  Plaintiff  proved  that  96iL  lis.  lid  was 
due  to  him  for  the  balance  of  his  account,  after  giving 
credit  fiM*  the  lOOJL  which  he  had  received;  and  it  was 
held  that  the  plea  was  not  proved,  and  that  the  plaintiff 
need  not  new  assign. 

The  rest  of  the  Court  concurred. 


(a)  5  Bias.  N.  C  553 ;  S.  C. 
7Scott»603. 
(*)  Vide  Emim^  t.  Hmmm. 

^  399*0.$.;  mfmm^.  CnfU. 


Rule  refined  (6> 

4M.&W.4;  S.a  ilale,VQL6» 
p.  69S,  O.  S.;  Rflfcrt  v.  Cbf- 
Iten^lQ.  B.  77i  a  a  4P.aE 
D.S74. 
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attorney,  and  the  sum  of  8s.  6d.,  paid  to  the  officer  of  the  i842. 
sheriff  of  Surrey,  by  the  defendant  on  his  arrest  on  the  wiluami 
capias  ad  satis&ciendum  issued  in  this  action,  should  not  ^- 
be  refunded;  and  why  the  plaintiff  should  not  pay  the 
costs  of  this  application.  The  motion  had  been  made 
upon  the  affidavit  of  the  defendant^  who  described  himself 
as  an  attorney  at  law,  and  he  stated  that  he  had  a  private 
residence  at  Walworth,  but  carried  on  his  profession  or 
practice  at  No.  21,  Carey-street,  Lincoln's  Inn  Fields; 
that  on  the  14th  of  November,  he  started  from  his  private 
residence  at  a  little  after  10  o'clock  in  the  morning  to  go 
to  his  office  to  procure  his  papers,  to  be  in  readiness  to 
attend  at  Westminster  in  this  Court,  on  the  argument  of  a 
motion  to  make  absolute  a  rule  nisi  in  a  cause  of  fFebb  v. 
Bulkeley,  in  which  he  was  plaintiff,  and  which  papers  he 
believed  were  material  and  necessary  for  the  purpose  of 
enabling  his  counsel  to  support  the  rule;  that  while  he 
was  pursuing  his  way  in  a  direct  line  from  Walworth  to  his 
office,  and  when  near  the  Elephant  and  Castle  Inn,  at 
Newington,  he  was  arrested  by  an  officer  of  the  sheriff  of 
Surrey,  at  the  suit  of  the  plaintiff  in  this  action ;  that  he 
acquainted  the  officer  that  he  was  going  to  Carey-street, 
for  the  purpose  already  described,  but  that  he  was  never* 
theless  conveyed  to  a  lock-up  house,  where  he  remained 
until  seven  o'clock  the  same  day ;  that  he  immediately  caused 
an  application  to  be  made  to  a  Judge  at  Chambers  to  pro- 
cure his  discharge,  but  that  finding  that  proceedings  in 
Webb  V.  Bulkeleyt  could  not  be  successfriUy  carried  on  without 
his  personal  appearance  in  Court,  and  that  a  summons  at 
Chambers  could  not  be  made  returnable  until  the  next 
day,  he  deemed  it  advisable  to  pay,  and  accordingly  did 
pay,  under  protest,  the  debt  and  costs  in  the  action  in 
which  he  was  arrested. 

Andrews^  Serjt.,  now  shewed  cause,  and  produced  affi- 
davits, from  which  it  appeared  that  the  defendant,  at  tlie 
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time  of  hiB  dischaige,  was  in  a  street  near  die  Queen's 
prison,  and,  it  was  contended,  not  in  a  direct  line  fiom 
Walworth  to  Carey-street,  over  Blackfriars  Bridge.  It  was 
objected,  first,  that  the  defendant,  if  he  sooght  to  ground 
his  application  upon  his  privilege  as  an  attorney,  had  not 
brought  suflSdent  materials  before  the  Court,  for  that  he 
did  not  swear  that  he  was  practiung  under  a  certificate,  car 
that  he  was  in  the  position  of  an  attorney  lawfiilly  aur> 
thorixed  to  practice.  \^Tmddl,  C.  J. — ^Would  that  appear 
in  a  plea  of  privilege  (a)  ?]  In  Chiit  Arch.  468,  cases 
were  cited  to  shew  that  an  attorney  who  had  left  off  prac- 
tice (ft),  or  who  had  not  taken  out  his  certificate  for  one 
whole  year  (e),  was  not  entitled  to  his  privilege.  [Erskme, 
J. — Those  cases  do  not  shew  that  a  party  oomii^  to  the 
Court,  must  swear  that  he  has  duly  taken  out  his  certifi* 
cate.  Tindaly  C.  J. — It  is  very  easy  for  you,  if  you  think 
the  attorney  has  not  taken  out  his  certificate,  to  ascertain 
whether  he  has  or  not ;  but  why  is  a  man  to  state  that 
which  is  matter  of  defence, — ^that  he  is  not  practising 
without  a  certificate  ?]  The  fact  of  the  applicant  beii^ 
a  practising  attorney,  duly  authorized,  was  the  very  gist  of 
the  motion;  for  unless  he  was  so,  his  privilege  did  not 
arise.  [THiida/,  C.  J. — Tou  can  hardly  look  at  hia  affi^ 
davit  without  seeing  that  he  is  a  practising  attorney;  for 
he  describes  himself  as  an  *'  attomev  at  law,"  and  he 
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was  the  nature  of  the  motion  which  he  was  coming  to        1842. 
attend ;  but,  further,  it  was  shewn  that  he  was  not  on  his  way    \^,iXiam8 
to  Westminster,  but  to  his  office  in  Carey-street ;  and  also,  "'• 

that  he  had  not  even  taken  the  direct  route  to  that  place, 
for,  the  Queen*s  prison  lay  to  the  right  of  the  direct  line  of 
road  firom  the  Elephant  Castle  by  a  full  quarter  of  a  mile. 
[Maule^  J. — Would  the  circumstance  of  a  man^s  going  out 
of  his  way  from  ignorance  of  the  road,  or  from  a  miscon- 
ception on  the  subject  of  which  was  the  shortest  way  (a), 
take  away  his  privilege?]  The  proper  path  for  the  de- 
fendant to  have  taken  was  over  Westminster  Bridge  to  this 
Court 

Manning^  Seijt.,  in  support  of  the  rule,  cited  Pitt  v. 
Coombs  (ft),  where  the  plaintiff,  on  his  way  from  Court, 
called  at  the  office  where  he  kept  his  papers,  but  did  not 
reside,  to  refresh  himself;  he  remained  there  nearly  two 
hours,  and  then  went  into  a  tailor^s  shop  in  the  same  street, 
where  he  was  arrested ;  and  it  was  held,  that  his  privilege 
as  a  party  redeundo  had  not  then  ceased. 

TiNDAL,  C.  J.— There  has  been  no  argument  offered  to 
shew  that  this  applicant  is  not  entitled  to  his  privilege  as  a 
party  to  the  suit,  in  which  he  was  coming  to  attend  the 
Court.  Then,  that  being  so,  it  appears  that  he  was  going 
to  his  office  to  get  some  papers  which  were  material  to  the 
purposes  for  which  he  was  coming  to  the  Court.  The 
only  question  is,  whether  he  had  really  and  substantially 
gone  out  of  his  way  in  going  to  his  office  ?  We  ought  to 
see  clearly  that  he  had.  It  seems  to  me,  however,  that 
this  case  fidls  within  the  principle  of  Pitt  v.  Coombs^  and 
the  observations  of  Lord  Denman  there,  and  that  this  rule 
must  be  made  absolute. 

(a)  It  may  be  a  question  wbe-  (6)  3  Nev.  &  M.  212»  566;  S. 

ther  the  defendant  had  not  taken      C.  5  B.  &  Adol.  1077. 
the  shortest  route. 
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t842.  Andrews  prayed  that  a  term  might  be  hnposed  on  the 

Wf>7iAi*«     defendant,  that  no  acticm  be  brought 

•  **^  Pb«  CuaiAiL — That  term  must  be  imposed. 

Rule  absolute  accxndiogly. 


IntiMpMifor 
bradungind 
•nteriiy  tke 
plaintiff'f 


fendaatt  F. 
andlf.,Jiii. 
tifiodth«trM. 
panel,  tlw 
former  ta 
owner  in  fee, 
the  latter  aa 
hiaaerfant; 
plea  alao  bj 
the  latter,  not 
guilty:  Re- 
plicatkn,  noUe 
proaeqoiaa  to 
F. ;  but  al. 


laato 
L;  for  that 
before  the 


Dablinoton  t;.  Psitchabd  and  Another* 

%^HANNELLy  Seijt,  moved  for  a  rule,  calling  upon  the 
plaintiff  to  shew  cause  why  the  verdict  found  for  him  at 
the  trial  of  this  action^  should  not  be  set  amde,  and  a  non- 
suit entered,  or  why  the  jud^ent  should  not  be  arrested* 
The  declaration  was  in  trespass,  and  chaiged  tte  two  de- 
fendants, Francis  and  Martha  Pritchard,  with  breaking 
and  entering  the  dwelling-house  of  the  plidntiff,  seinng 
his  goods  and  chattels,  and  expeUing  the  plaintiff  there- 
from. First  plea,  jointly  by  the  two  defendants,  justified 
the  trespasses  in  the  declaration  mentioned;  for  that  the 
premises  in  question  were  part  of  a  certain  manor,  and 
that  they  had  been  granted  to  the  defendant,  Francis^  in 
fee,  and  that  he  entered  into  the  same,  and  became  and 
was  seised  and  possessed  thereof,  in  his  demesne  as  of 
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noll^  prosequi;  secondly,  as  to  the  plea  of  the  defendant,       1842. 
Martha,  first  pleaded  by  way  of  estoppel,  that   the  said   dablTngtoii 
defendant  ought  not  to  be  admitted  to  plead  the  same,  or  ^- 

so  much  thereof  as  alleged  that  the  defendant,  Francis,  « 
was  seised,  &c.,  because,  before  the  committing  of  the 
trespasses,  &c,  the  said  Martha  demised  the  premises  in 
the  declaration  mentioned,  to  the  plaintiff  to  hold  the 
same  for  one  whole  year,  and  so  firom  year  to  year,  at  a 
certain  rent,  &c.,  which  demise  continued  in  full  force  and 
undetermined,  until  at  and  after  the  time  of  committing 
the  said  trespasses,  &c.  Tlie  plea  concluded  with  a  verifi- 
cation, and  a  prayer  of  judgment  whether  the  said  Martha 
should  be  permitted  to  plead  the  said  plea.  Rejoinder, 
by  Martha,  that  the  tenancy  of  the  plaintiff  in  the  decla- 
ration mentioned,  was  not  in  full  force  and  undetermined 
at  the  said  time  when,  &c  The  cause  was  tried  before 
Erskiney  J.,  at  the  Summer  Assizes,  1842,  for  the  county 
of  Salop,  when  it  appeared  that  the  defendant,  Martha, 
was  the  mother  of  Francis.  It  was  proved  in  evidence,  that 
in  March,  1836,  Mrs.  Pritchard  had  let  the  house  in  ques- 
tion to  the  plaintiff,  at  a  yearly  rent  of  16il,  and  that  under 
that  letting,  rent  had  ever  since  been  received  by  her.  A 
notice  to  quit,  addressed  to  the  plaintiff,  and  signed  in  the 
names  of  both  defendants,  was  then  put  in ;  and  then  a 
complaint  to  the  magistrates,  under  the  1  &  2  Vict  c.  74, 
s.  1,  which  was  signed  by  the  defendant,  Francis,  only, 
but  was  signed  in  his  name  ^^  as  for  himself  and  his  mother, 
either  or  both  of  them."  The  entiy,  which  was  the  tres- 
pass complained  of,  was  made  under  a  warrant  granted  by 
justices  on  this  complaint,  but  the  warrant  had  been  lost, 
and  it  was  sworn  that  it  contained  the  name  of  only  one 
complainant;  the  defendant,  Martha,  was  not  present  at 
the  entry ;  possession  of  the  premises  was  retained  by  the 
ofiicer  for  some  time,  and  when  he  retired,  he  conveyed 
the  key  to  the  defendant,  Martha,  who  received  it  fi-om 
him.  It  was  further  shewn,  that  the  defendant,  Francis,  at 
that  time,  lived  at  a  distance  of  some  miles;  subsequently. 
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1842.       the  house  lately  occupied  by  the  plaintiff,  was  c^^ened  as  a 
j^][J[J2J^;^   shop,  over  which  the  names  '^Fritchard  and  Son,*  ¥rere 
^^  painted;  the  defendants  were  the  only  persons  of  that 

name  in  the  village.  The  juiy  found  for  the  plaintiff, 
damages  90/.  It  was  now  argued  that  there  was  no  evi- 
dence to  support  the  plaintiff's  case,  or  to  connect  the 
defendant,  Martha,  with  the  trespass,  for  that  the  entry 
appeared  to  have  been  made  upon  legal  process,  sued  out 
at  the  instance,  and  by  procurement  of  her  son,  whose 
title  was  admitted.  Secondly,  it  was  contended  that  the 
action  was  misconceived,  for  that  case  was  the  proper 
remedy  for  the  plaintiff,  and  not  trupau^  The  defendant, 
Francis,  was  the  applicant  to  the  justices  for  a  warrant,  and 
although  his  application  was  made  in  the  joint  names  of 
himself  and  mother,  yet,  as  he  had  title,  he  was  authorized 
to  apply,  and  the  process  granted  was  regular.  That  being 
so,  the  rule,  that  where  an  injury  was  committed  through 
the  medium  of,  and  under  legal  process,  case  was  the 
remedy  applied  (a).  But  it  might  also  be  aigued,  that  as 
against  Martha,  trespass  would  not  lie.  Taking  the  apj^- 
cation  to  have  been  made  by  her,  it  was  not  warranted  by 
the  statute,  and  the  magistrates,  therefore,  had  no  jurisdic- 
tbn.  Thirdly,  the  authority  of  Martha,  as  servant  of 
Francis,  was  admitted  on  the  record ;  the  plea  distinctly 
alleged  that  authority^  but  ihe  rcplicatian  took  no  oat  ice 
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reserred,  or  for  a  new  trial;   and  secondly,  in  arrest  of       1842. 

judgment,  on  looking  at  the  whole  of  the  record.     It  is  an   ^][J[[]J^J^^ 

action  of  trespass  brought  by  the  plaintiff  against  the  two  «• 

defendants,  Martha  and  Francis  Pritchard,  and  there  is   and  Anotker. 

first  a  plea  by  both  defendants  of  not  guilty ;  secondly,  a 

justification  under  Francis  as  the  owner,  and  by  Martha  as 

his  servant,  alleging  that  she,  by  his  command,  entered  and 

committed  the  trespass ;  in  the  replication,  a  nolle  prosequi 

is  entered  as  to  Francis,  and  then  there  is  a  plea  as  to 

Martha,  in  which  an  estoppel  is  set  up  as  against  her  by 

reason  of  a  demise  which  she  had  made  to  the  plaintiff  as 

tenant  firom  year  to  year,  which  tenancy  is  said  to  be  still 

continuing ;  and  this  is  pleaded  as  an  estoppel,  because  on 

the  fiure  of  the  pleadings  no  interest  could  be  possessed,  if 

Francis  is  the  owner  of  the  premises.     The  jury  found  a 

verdict  for  the  plaintiff.     The  first  question  is,  whether 

there  is  evidence  on  the  &ce  of  the  Judge's  notes  to  shew 

that  that  verdict  is  authorized,  or  whether  it  should  be  dis- 

turbed :  and  I  see  no  reason  for  disturbing  it.     I  think,  on 

a  consideration  of  the  evidence  on  the  Judge's  notes,  that 

it  appeared  that  the  defendant,  Martha,  had  given  notice 

to  the  plaintiff  that  she  meant  to  apply  under  the  1  &  2 

Vict,  c  74,  and  that  in  point  of  fiict,  she  soon  afterwards 

signed  a  notice  to  the  magistrates  to  obtain  a  warrant,  and 

there  was  evidence  to  shew  that  Martha  had  assented  to 

the  proceedings  more  particularly,  for  she  was  afterwards 

treated  as  the  owner  of  the  premises  by  the  key  of  them 

having  been  delivered  to  her,  she  living  more  immediately 

in  the  neighbourhood  than  her  son.     Therefore,  on  the 

first  point,  I  think  that  the  rule  must  be  refiised,  for  that 

there  was  sufficient  evidence  to  satisfy  the  jury,  and  to 

justify  their  verdict.      But  it  is  said,  secondly,  that  the 

action  is  misconceived,  for  that  it  should  have  been  case 

and  not  trespass^  and  that  it  was  an  improper  occasion  for 

applying  to  the  magistrates,  who  had  no  jurisdiction  under 

the  act.      But  the  3rd  section  provides,  ^^  that  in  every 

case  m  which  the  person  to  whom  any  such  warrant  shall 
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1842. 
Dabumotom 

PftnCHARD 

■MdAaolker. 


be  granted  had  not  at  the  time  of  granting  the  aame  kwfiil 
right  to  the  poasemon  of  the  {M-emiaeB,  the  obtttning  of 
any  such  warrant  as  aforesaid  shall  be  deemed  a  treqpaai 
by  him  agunst  the  tenant  or  occupier  of  the  premises, 
although  no  entry  shall  be  made  by  virtue  of  the  warrant; 
and  in  case  any  such  tenant  or  occupier  will  become  bound 
with  two  sureties  as  hereinafter  provided^  to  be  af^MOved 
of  by  the  sud  justices,  in  such  sum  as  to  them  shall  aeem 
reasonable,  regard  being  had  to  the  value  of  the  jnemises 
and  to  the  probable  costs  of  an  action,  to  sue  the  person  to 
whom  such  warrant  was  granted  with  efiect  and  without 
delay,  and  to  pay  all  the  costs  of  the  proceeding  in  such 
action  in  case  a  verdict  shall  pass  for  the  defendant,  <x  the 
plaintiff  shall  discontinue  or  not  prosecute  hb  acticm,  or 
become  nonsuit  therein,  execution  of  the  warrant  shall  be 
delayed  until  judgment  shall  have  been  given  in  such  acticm 
of  trespass;  and  if  upon  the  trial  of  such  action  of  trespass 
a  verdict  shall  pass  for  the  plaintiff,  such  verdict  and  judg- 
ment thereupon  shall  supersede  the  warrant  so  granted,  and 
the  plaintiff  shall  be  entitled  to  double  costs  in  the  said 
action  of  trespass."  In  section  6,  a  distinction  is  taken 
between  trespass  and  case,  for  it  says,  ^^That  where  the 
landlord  at  the  time  of  applying  for  such  warrant  as  afore- 
aud  had  lawful  right  to  the  possession  of  the  premises,  or 
of  the  part  thereof  so  held  over  as  aforesaid,  neither  the 
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my  brother  ChanneU  to  be  this^  that  there  is  in  the  plea  of       1842. 
Martha  and  Francis  an  allegation  that  Francis  was  the  legal    Dakungton 
owner,  and  was  entitled  to  possession,  and  that  Martha  was     p    '''    „. 
his  servant,  and  by  his  command  committed  the  trespass,    and  Another. 
and  then  it  is  s^d  that  this  is  not  denied  by  the  replication. 
But  if  you  look  to  the  state  of  the  pleadings,  it  is  very  true 
that  it  is  not  denied,  but  the  replication  is  that  Martha 
ought  to  be  estopped  from  setting  up  the  plea.     The  very 
doctrine  of  estoppel  is  this,  that  the  party  admits  the  facts 
quatenus,  but  that  they  do  not  amount  to  an  answer ;  as  if 
he  said,  '^  such  is  your  plea,  but  you  are  estopped  by  law 
from  putting  it  on  the  record."    On  the  whole,  therefore, 
I  think  the  rule  ought  not  to  go. 

Rule  refrised. 
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Watson  v.  Mathews. 

MjEAny  moved  for  judgment  on  an  old  warrant  of  at- 
torney. The  affidavit  in  support  of  the  motion,  stated, 
that  the  deponent  ^'  verily  believed  that  the  said  Stephen 
Mathews  is  now  living,  this  deponent  having  seen  him  on 
the  16th  instant'' 

Williams,  J. — That  will  not  do.  The  deponent  does 
not  say  that  he  saw  the  defendant  alive.  There  is  a  case 
otChellY.  Ol4field{a)j  where  the  same  defect  arose,  and 
my  Brother  Pattesan  held  that  the  affidavit  was  insufficient. 
The  learned  Judge  sidd  there,  ^'It  must  be  positively 
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^-v ' 

Chambers  v.  Briant. 

\^»  SAUNDERS  shewed  cause  against  a  rule  for  judg-  A  rule  nisi  for 

/.  •.       TT  T       -..  judgment  as  in 

ment  as  m  case  of  a  nonsuit.     He  was  proceeding  to  use  an  cue  of  a  non- 

affidavit,  when  S^*„'tfted 

opon  the  terms 
that  all  affi- 

Butty  in  support  of  the  rule,  objected.     The  rule  had  davits  to  be 

been  enlarged  from  the  last  Term,  and  by  the  terms  of  the  ing  cause,^" 

rule  for  the  enlargement,  it  was  directed  that  any  afiidavits  one"wedk£!^ 

intended  to  be  used  on  shewing  cause,  should  be  filed  one  fo^  the  ensn- 

week  before  the  present  Term.     No  affidavits  had  been  so  the  Court* 
/«i    1  nererUielese 

*^®^-  allowed  the 

plaintiff  to 
shew  cause 
C.  Saunders.    The  affidavit  about  to  be  used  was  the  same  upon  an  affi- 

on   which   the  rule   had   been   enlaiged;    and  contained  and  filed  for 

matters  on  which  the  plaintiff  sought  to  discharge  the  Sf*th^e"2^n 

present  rule,  upon  a  peremptory  undertaking.    [  Williams^  J.  ^  S*^"^* 

— I  think  that  the  affidavits  being  on  the  files  of  the  Court,  rule  having 

may  be  read  for  the  purposes  of  this  motion.]     The  excuse  for  the  pnipose 

oflFered  by  the  affidavit,  for  not  going  to  trial,  was  the  ^"^JJjSJ^^j 

absence  of  a  material  witness  for  the  plaintiff.     This  fact  pvt7  >hewing 

was  stated  upon  the  information  and  belief  of  the  town  dnoed  no  fresh 

agent  of  the  plaintifTs  attorney,  it  being  a  country  cause.      reUed^rom 

that  on  whicn 
the  motion  foir 
Butt     The  rule  upon  the  affidavit  now  produced,  would  enlargement 

only  be  discharged  upon  payment  of  costs;  for  if  the  same  Court  dis-' 

affidavit  was  now  used,  which  had   been  sworn  for  the  ^^fJjL^ 

purpose  of  enlanrinc:  the  rule,  it  was  obvious  that  no  en-  payment  of  Ae 
f     *^  ®    ^  '  costsoftheen- 

largement  was  necessary.  largement. 

Saunders,  contr^  The  rule  for  judgment  was  obtained  on 
the  last  day  but  one  of  Michaelmas  Term,  and  called  upon 
the  plaintiff  to  shew  cause  peremptorily  upon  the  morrow. 
The  town  agent  could  then  only  state  his  belief,  as  to  the 
cause  which  had  operated  to  prevent  the  trial  of  the  action ; 
but  subsequent  inquiries  had  confirmed  his  statement    It 
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would  not  have  been  safe  for  the  parties  to  shew  cause  upon 
sach  an  affidavit,  in  the  first  instance. 

WiLLiAifSy  J. — It  is  phdn,  that  if  the  affidavit  is  worth 
anything,  it  might  as  well  have  been  used  at  die  time  of 
the  motion  for  the  enlargement,  as  now,  for  the  purpose  of 
shewing  cause.  Instead  of  depending  upon  it,  in  the  first 
instance,  however,  it  was  then  thought  prudent  to  get 
something  stronger ;  but  now  the  time  has  come  fi)r  the 
production  of  a  firesh  affidavit,  and  yet  none  is  brou^t 
forward.  The  appearance  of  the  plaintiff  to-day,  upon 
the  same  affidavit  which  was  before  used,  shews  that  the 
enlargement  of  the  rule  was  unnecessary.  I  think  that 
the  rule  must  be  discharged  upon  a  peremptory  under- 
taking, but  upon  payment  of  costs  occamoned  by  the  en- 
laigement 

Rule  discharged  accordingly. 


Doe  dem.  Sir  R.  Fit^wtoram  o.  Roe* 


WlMMiipoo  a  Mr  E ACOCK  moved  for  judgment  against  the  casual 

jii4nMot         ejector.     The  difficulty  was  this ;  at  the  time  of  service  of 
agSnildM 

coiuU  ejector 


the  declaration  and  notice,  the  clerk  to  the  attOTney  of  the 
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Rbgina  v.  Edward  Rogers,  Esq.  and  Others,  Justices 
of  the  City  of  Radnor. 

^»  E.  DA  VIS  moved  for  a  rule,  calling  on   Edward  Where  magis- 

Rogers,   Richard    Price,   Esquires,  and   James    Richard  taken  the  ex- 

Brown,  David  Rodney  Murray,  and  John  Price,  clerkd,  J^'^tw^o^ 

justices  of  the  peace  for  the  city  of  Radnor,  to  shew  cause  broaght  befor* 

-  .      n         ^  111  .  1  *^«™  ''^'^  * 

Why  a  wnt  of  mandamus  should  not  issue  to  them,  com'-  view  to  an 

manding  them,  or  any  two  of  them,  to  take  the  examiniation  ^onJ  beiog 

of  JobD  Jones,  a  paupei^,  chargeable  to  the  parish  of  Llan-  °^^^?''**^ 

fihangel  Rhydithon,  in  the  said  county,  touching  the  last  make  such 

legal  place  of  settlement  of  himself,  his  wife,  and  children ;  ground  of  the 

and  thereupon,  if  it  should  appear  that  the  last  legal  place  d?|^^|^*^ 

of  settlement  of  the  said  John  Jones  and  family  was  in  the  settlement  in 

the  applicant 

parish  of  Blethvaugh,  in  the  same  county,  to  grant  an  parish,  the 
order  for  the  removal  of  the  said  pauper,  his  wife  and  on  a  suggestion 
children,  to   the   said  parish.     From  the  affidavits  upon  ^i^fo^f^ded 
which   the   motion  was  founded,   it  appeared    that    the  upon  erroneous 
pauper,  with  his  wife  and  eight  children,   had  become  a  writ  of  man« 
chargeable  to  the  parish  of  Llanfihangel  Rhydithon,  where  fj^^^to  * 
they  were  residing  in  the  month  of  October,  1842.     On  compel  them 
the  3rd  of  November,  the  pauper,  John  Jones,  was  taken  order, 
before  the  magistrates  named,  who  were  assembled  in  petty 
sessions  at  Knighton,  in  order  that  his  examination  might 
be  received ;  and  the  examination  having  been  reduced  to 
writing  by  the  clerk  of  the  justices,  the  pauper  was  sworn 
thereto  by  Mr.  Rogers  and  Mr.  R,  Price.     From  the  exa- 
mination, it  appeared  that  in  1818  the  pauper  rented  a  farm, 
house,  &c.  in  the  parish  of  Blethvaugh,  at  an  annual  rent  of 
16L;  that  he  occupied  and  paid  rent  for  the  same  during 
a  period  of  nineteen  years;  that  in  1837  he  occupied  a 
house  and  lands  in  the  parish  of  Llanfihangel  Rhydithon 
for  five  years ;  that  he  paid  no  rent,  but  that  he  paid  all 
levies  and  taxes  for  the  same ;  that  in  the  course  of  such 
five  years  he  served  the  office  of  overseer  of  the  poor  of  the 
parish,  and  that  during  that  year  he  paid  from  12L  to  15L 
VOL.  n. — N.  8.  XX  D.  p.  c. 


674 


CASES   ON    POINTS   OF    PBACTICE,    Q.    B. 


1843.       for  parochial  rates.     This  examination  having  been  taken, 
^^j^^       the  magistrates  expressed  a  desire  to  postpone  the  con- 
»..         sideration  of  the  case,  and  no  objection  bemg  ofiered,  it 
Radnoh.      was  accordingly  adjourned  until  the  next  petty  sessions, 
which  were  to  be  held  on  the  1st  of  December  following. 
On  that  day  the  overseer  of  the  applicant  parish  again 
appeared  before  the  justices,  but  Mr.  R.  Price,  and  the 
Rev.  J.  Price  then  informed  him   that  they  and  their 
brother  magistrates  had  determined  not  to  make  any  order 
for  the  removal  of  the  pauper  and  his  fionily,  for  that 
having  considered  the  examination,  they  were  of  opinion 
that  there  was  disclosed  upon  the  face  of  it  a  settlement 
in  the  parish  of  Llanfihangel  Rhydithon,  by  payment  of 
parochial  rates,  and  by  serving  the  office  of  overseer,  sub- 
sequent in  date  to  that  which  was  shewn  to  have  been 
giuned  in  the  parish  of  Blethvaugh.     Upon  a  subsequent 
day,  the  application  was  renewed  by  the  attorney  of  the 
parish,  but  without  success,  the  magistrates  declining  to 
review  their  decision.     It  was  now  submitted  that  a  settle- 
ment in  the  parish  of  Blethvaugh  was  clearly  disclosed  in 
the  examination,  and  that  there  was  nothing  stated  therein 
which  shewed  any  settlement  in  the  applicant  parish.     In 
order  to  establish  a  settlement  since  the  4  &  5  Wm.  4, 
c.  76,  s.  66,  by  renting  a  tenement,  there  must  be  not  only 
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(amended  by  the  35  Geo.  3,  c.  101,  8.  1)  enjoined  justices        1843. 
of  the  division  in  which  any  poor  person  should  become     ^[^^^^^ 
chanreable,  to  remove  such  poor  person  to  his  place  of  _      »•. 
settlement ;  and  it  was  urged,  that  as  the  law  was  silent  as      Radnor. 
to  any  specific  remedy  to  enforce  the  rights  of  parishes  in 
the  position  of  that  of  Llanfihangel  Rhydithon,  the  Court 
would  grant  a  writ*  of  mandamus.     If  the  Court  should 
refuse  the  writ,  that  parish  would  be  without  a  remedy) 
while  on  the  other  hand,  to  grant  it  would  be  to  enable 
the  two  parishes  to  try  and  settle  their  rights,  for  it  would 
be  competent  to  the  parish  of  Blethvaugh  to  appeal  to  the 
sessions.     Further,  it  was  submitted  that  the  magistrates 
were  required  to  perform  a  duty  of  a  ministerial  nature 
only,  and  not  of  a  judicial  character;  and  there  was  no 
reason  why  they  should  take  upon  themselves  to  refuse  to 
make  this  order.     Rex  v.  Martyr  and  Fulham  (a),  and  Rex 
V.  Benn  (i),  were  in  point. 

Williams,  J. — I  am  of  opinion  that  the  Court  cannot 
interpose  in  this  case,  in  the  manner  which  is  suggested. 
I  do  not  agree  in  the  proposition  which  has  been  advanced, 
that  the  act  which  the  justices  are  called  upon  to  perform 
is  of  a  ministerial  nature,  for  how  can  I  call  that  a  minis- 
terial act,  wherein  persons  are  called  upon  to  form  a  judg- 
ment upon  the  evidence  brought  before  them.  A  writ  of 
mandamus  is  generally  granted  by  this  Court,  where  jus- 
tices neglect  or  altogether  refuse  to  enter  upon  the  dis* 
charge  of  their  duties ;  and  if  this  had  been  the  case  of 
any  two  justices,  or  of  any  one  justice  of  the  peace 
peremptorily  refusing  to  hear  the  examination  of  the 
pauper,  the  question  would  be  of  an  entirely  different 
nature.  But  there  was  an  examination  taken ;  and  the 
greater  part  of  the  observations  of  the  learned  counsel  in 
support  of  this  application,  proceed  upon  the  erroneous 
construction  which  the  justices  are  said  to  have  put  upon  • 

(d)  13  East,  55.  (6)  C  T.  R.  108. 
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this  examination,  namely,  that  the  settlement  in  the  parish 
of  Blethvaugh  amounts  to  nothing  at  all ;  and  that  that 
settlement  was  superseded  by  another  subsequently  gained 
in  the  parish  of  Llanfihangel  Rhydithon.  Into  that  judg- 
ment I  cannot  enter;  for  it  appears  to  me  that  this  is 
precisely  a  case  in  which  the  justices  have  entered  upon 
their  duty ;  and  having  done  so,  I  cannot  undertake  to  say 
that  I  should  send  back  the  case  by  mandamus,  in  order  to 
bind  them  to  a  re^hearing.  The  result  might  be  the  same, 
for  the  mandamus  would  only  require  them  to  enter  upon 
the  inquiry.  If  I  am  not  mistaken,  the  Court  has  said, 
that  if  justices  refuse  to  make  a  poor-rate,  they  will  direct 
them  to  do  so,  if  there  was  no  ground  for  their  refusal ;  but 
they  declined  to  direct  them,  by  mandamus,  to  make  an 
equal  rate,  because  it  was  to  be  presumed  that  if  they  b^an 
their  duty,  they  would  perform  it  correctly  (a). 


Rule  refused. 


(a)  Rex  ▼.  Barnstaple,  I  Barnard.  137;  1  Bott  118. 
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an  attorney  of  this  Courts  without  producing  or  filing  the  1843. 
aaid  assignment  with  the  Judge's  clerk,  on  granting  such  ex  parte 
fiat  The  object  of  this  application  was  that  Mr.  Buckle  Buckle. 
might  be  admitted  an  attorney  at  the  end  of  the  present 
Term.  Mr.  Buckle  had  served  the  original  articles  of 
clerkship,  down  to  the  1st  of  August,  1840,  but  he  was 
then  assigned,  and  a  due  assignment  executed  to  Mr. 
Aldridge,  an  attorney  of  this  Court  Mr.  Buckle  having 
completed  the  requisite  period  of  service^  had  caused  the 
proper  notices  to  be  given,  with  a  view  to  his  admission 
this  Term,  and  he  had  lodged  with  the  examiners  all  the 
necessary  documents,  excepting  the  original  deed  of  assign- 
ment of  his  articles  to  Mr.  Aldridge,  and  this  he  was  pre- 
vented from  lodging,  by  reason  of  his  having  annexed  the 
same  to  the  affidavit  of  such  assignment,  and  of  his  having 
filed  the  affidavit  with  the  officer  of  this  Court,  with  such 
original  assignment  annexed.  The  examiners,  it  was 
sworn,  were  willing  to  proceed  to  the  examination  of  Mr. 
Buckle,  upon  the  terms  prayed  by  the  rule,  with  the 
sanction  of  the  Court 

Williams^  J. — ^I  see  no  objection  to  a  rule  being  granted 
in  the  terms  prayed. 

Rule  granted. 


TeBBUTT  v.  AlfBLElL 

X  HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause  Although 
why  an  attachment  should  not  issue  against  him  for  a  con-  ^and<J money 

payable  under 
an  award  is  made  by  a  stranger,  not  a  party  to  the  arbitration,  it  must  be  made  under  the  authority 
of  a  power  of  attorney,  given  by  the  party  to  whom  the  money  is  to  be  paid ;  the  same  rule 
does  not  apply  where  a  dcmana  of  the  execution  of  deeds  under  an  award  is  to  be  made : 
therefore,  where  an  arbitrator,  by  his  award,  directed  the  plaintiff  to  execute  certain  deeds  of 
release  and  assignment,  and  the  demand  of  such  execution  was  made  by  an  agent  to  the 
defendant's  attorney,  but  the  plaintiff  refused  to  comply  with  the  award ;  the  Court  held,  that 
he  was  liable  to  an  attachment  for  such  non-compliance. 

It  ik  no  objection,  in  answer  to  a  motion  for  an  attachment  for  disobedience  to  an  award,  which 
directs  the  execution  of  certain  deeds,  that  it  was  the  duty  of  the  arbitrator  to  have  prepared 
such  deeds. 
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tempt  of  this  Court,  in  omitting  to  execute  three  several 
deeds  of  release,  assignment,  and  mortgage,  described,  pur- 
suant to  an  award.  From  the  affidavits  on  which  the  rule 
had  been  obtained,  it  appeared  that  an  action  having  been 
brought  by  the  plaintiff  against  the  defendant,  in  this 
Court,  the  suit,  as  well  as  certain  disputes,  which  were  the 
subject  of  proceedings  in  Chancery,  was  referred  to  the 
arbitration  and  award  of  a  member  of  the  Bar.  The  award 
found  that  under  and  by  virtue  of  a  certain  specified  agree- 
ment, the  defendant  was  entitled  to  a  good  and  valid  as- 
signment of  certain  leasehold  premises,  and  also  to  a  good 
and  sufficient  mortgage  on  certain  freehold  property;  it 
then  directed  the  execution  of  deeds  of  assignment  and 
niortgage ;  and  further  ordered,  that  the  plaintiff  should,  at 
the  request  and  the  cost  of  the  defendant,  execute  a  release 
of  ail  his  right,  title,  and  interest,  in  and  to  certain  other 
premises:  the  premises  being  all  respectively  described. 
From  the  affidavits,  it  appeared,  that  Mr.  Lake,  the  at* 
tomey  for  the  defendant,  having  caused  three  several  deeds 
of  assignment,  mortgage,  and  release,  to  be  prepared,  on 
the  4th  of  May,  1842,  he  sent  drafts  thereof  to  the  plaintiff 
for  his  perusal;  on  the  18th  of  May,  he  gave  notice  to  the 
plaintiff,  that  unless  they  were  returned  by  the  26th,  he 
should  consider  that  he  agreed  to  their  terms ;  the  plaintiff, 
thereupon,  returned  the  draft  deeds  of  assignment  and 
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Humfrey  now  shewed  cause.     Rrat,   no  sufficient  au-        1848. 
thority  on  the  part  of  Mr.  Matthews,  by  whom  the  demand      tebbott 
of  execution  had  been  made,  was  shewn.     The  rule  was  »• 

laid  down  in  Tidd^s  Prac.  p.  837,  ed.  9,  that  where  a 
demand  was  made  of  the  execution  of  an  award,  by  a 
person  not  the  party  in  the  cause,  in  whose  favour  the 
award  was,  he  must  not  only  be  authorized  by  a  power  of 
attorney  to  make  such  demand,  but  he  must  also  give  an 
assurance  to  the  party  called  upon,  of  his  authority,  by  the 
production  of  such  power,  and  Laugher  v.  Laugher  (a)  bore 
out  this  view  of  the  practice.  IPatteson^  J. — ^That  is  so 
with  respect  to  a  demand  of  money ;  does  the  same  prac- 
tice prevail  in  such  a  case  as  this  ?]  No  distinction  could 
be  drawn,  in  principle,  between  the  present  case,  and  the 
case  of  a  demand  of  money,  and  the  same  practice  must 
apply  to  both.  Here  it  was  not  even  the  attorney  of  the 
party  who  made  the  demand,  but  his  agent  only.  But, 
secondly,  this  was  not  a  case  in  which  it  was  reasonable  to 
come  to  the  Court  for  an  attachment.  In  answer  to  the 
affidavits  on  which  the  rule  had  been  obtained,  it  was  now 
sworn,  that  the  mortgage  deed,  the  draft  of  which  the 
plaintiff  had  detained  in  his  possession,  was  objected  to  by 
him  altogether,  and  that  with  regard  to  that,  as  well  as  the 
other  deeds,  the  plaintiff  had  referred  Mr.  Mathews  and 
Mr.  Lake  to  Mr.  Berry,  his  attorney.  The  defendant  must 
also  be  unsuccessful  in  this  application,  because  this  was  an 
attempt  to  put  the  penal  process  of  the  Court  into  operation, 
and  if  the  Court  saw  that  too  much  was  asked,  it  would  hold 
that  he  was  disentitled  to  succeed  at  alL  In  respect  of  the 
mortgage  deed,  at  all  events,  the  defendant  could  have  no 
attachment ;  he  had  not  shewn  that  he  was  prepared  to  call 
upon  the  plaintiff  to  execute  this  instrument,  but,  on  the 
contrary,  it  appeared,  that  the  draft  of  it,  which  was  dis- 
approved of,  and  which  was  altogether  objected  to,  was  still 
in  the  plaintiffs  own  possession.     Thirdly,  the  questions 

(a)  1  Tyrw.  352;  S.  C.  AnU,  vol.  1,  p.  284,  O.  S. 
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upon  the  form  or  effect  of  the  deeds  to  be  executed,  should 
not  have  been  left  to  be  the  subject  matter  of  dispute 
between  the  parties,  but  it  was  the  duty  of  the  arbitrator  to 
have  settled  in  what  terms  they  should  be  drawn  and  exe- 
cuted.   Glover  ▼.  Barrie  (a). 


The  Solicitor  General  and  Hoggins^  in  support  of  the  rule. 
The  rule  contended  for  bj  the  plaintiff^,  that  a  partj  de- 
manding the  execution  of  an  award,  must  be  authorixed  by 
power  of  attcHney,  found  an  exception  in  an  instance  like 
the  present,  where  money  was  not  sought  to  be  obtained* 
but  the  execution  of  instruments.  ChitL  Arch.  1257, 
Kenyon  v.  Wa9on(Vy  Secondly,  it  did  not  lie  in  the 
mouth  of  the  plaintiff*  to  object  to  this  application  on  any 
ground  of  want  of  courtesy  on  the  part  of  the  defendant 
By  the  letter  of  Mr.  Lake  of  the  18th  of  May,  be  was  fully 
apprised  of  the  steps  which  were  proposed  to  be  taken,  and 
of  the  intention  of  the  defendant  to  proceed  to  the  obtain* 
ment  of  that  to  which  he  was  entitled  under  the  award. 
Nor  could  the  plaintiff  take  any  advantage  of  his  own  de» 
tention  of  the  draft  mortgage  deed  sent  for  his  afyroval  by 
the  defendant;  because,  after  the  letter  already  referred 
to,  the  defendant  had  a  right  to  suppose  that  that  deed  was 
not  objected  to.     With  regard  to  Mr.  Lake  beii^  refenvd 
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ticular,  was  sufficient  to  entitle  the  defendant  to  come  to        1843. 
the  Court  with  this  appUcation.     With  respect  to  the  third 
point,  the  defendant  was  quite  willing  that  the  case  should 
go  back  to  the  arbitrators  to  settle  the  deeds. 

Cur.  adv,  vuU. 

Patteson,  J. — This  was  a  rule  for  an  attachment 
against  the  plaintiff,  for  not  executing  certain  deeds  pur- 
suant to  an  award.  In  answer,  it  is  said,  first,  that  the 
person  who  tendered  the  deeds  for  execution,  had  no  power 
of  attorney  authorizing  him  to  make  the  demand*  The 
case  of  Kenycn  y.  JVasan(a)  is  a  direct  decision  that  a 
power  of  attorney  is  not  necessary  in  such  a  case,  although 
it  is  where  money  is  demanded,  or  anything  for  which 
a  discharge  is  to  be  given,  and  the  case  of  Lodffe  v. 
Pasthouse  (b)  is  to  the  same  effect.  This  objection, 
therefore,  cannot,  I  think,  prevail.  Secondly,  it  is  said, 
that  the  arbitrator  shbuld  have  drawn  the  deeds  him- 
self, but  this  is  not  necessary,  in  my  opinion.  He  has 
directed  that  the  plaintiff  should  execute  three  deeds, — ^a 
release  of  his  interest  in  certain  premises,  an  assignment  of 
a  term,  and  a  mortgage.  It  would  be  very  convenient 
indeed  to  refer  the  matter  back  to  the  arbitrator  to  settle 
the  deeds,  and  the  defendant  offered  to  do  this  upon  the 
argument,  but  the  plaintiff  refiised.  I  threw  it  out  early  in 
the  discussion,  that  this  would  be  desirable,  and  even  now 
strongly  recommend  that  course.  Thirdly,  it  is  said,  that 
the  plaintiff  never  did  refuse,  but  I  think  the  affidavits  shew 
that  he  did.  He  referred  indeed  to  an  attorney  of  the 
name  of  Berry,  but  that  person  had  never  been  concerned 
in  the  matter,  and  the  plaintiff  is  himself  an  attorney,  and 
acted  for  himself  throughout ;  I  consider  the  reference  a 
mere  evasion.  Fourthly,  it  is  said,  that  the  deeds  were  not 
properly  drawn.  Now,  drafts  were  sent  of  all  three.  The 
assignment  was  returned  with  some  alterations  made  by  the 
(a)  2  Smith's  Rep.  61.  (6)  Lofil,  388. 
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plaintifi;  which  the  defendant  adopted^  and  they  are  intio- 
duoed  into  the  deed  tendered  finr  execution.  The  mortgage 
draft  never  was  returned  by  the  plaintiff,  bat  neither  did 
he  state  any  objection  to  it,  and  I  think  that  after  the  time 
that  elapsed,  the  defendant  might  reasonably  consider  that 
it  was  not  objected  to.  The  draft  of  the  release  was  re- 
turned with  no  alteration,  excepting  an  underlease  made 
by  the  plaintiff  for  eighty-seven  years.  I  am  quite  clear 
that  he  had  no  right  to  make  this  exception.  He  was 
ordered  to  release  all  his  interest ;  if  the  under-lease  be  a 
binding  one,  it  will  stand  good  against  the  defendant,  not- 
withstanding the  release  of  all  the  plaintiff**  interests;  if  it 
be  not  a  binding  one,  the  defendant  cannot  be  called  upon 
to  recognise  it  This  is  so  plain,  that  I  cannot  but  consider 
the  plaintiff's  whole  conduct  as  a  mere  attempt  to  evade 
the  performance  of  the  award,  and  I  am  of  opinion,  that 
the  rule  must  be  made  absolute,  but  that  the  attachment 
should  lie  in  the  office  for  a  month,  to  give  the  plaintiff 
time  to  execute  the  deeds,  or  arrange  the  matter  with  the 
defendant. 

Ride  accordingly. 
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and  who  had,  during  that  time,  occupied  himself  as  an        1843. 
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officer  of  Customs.  It  was  submitted,  however,  that  in  the  j,^  ^^ 
capacity  of  collector  of  rents,  and  agent,  it  might  be  reason-  Rudgk. 
ably  presumed  that  the  applicant  would  have  had  frequent 
occasion  to  adopt  proceedings  at  law,  in  doing  which,  he 
would  have  opportunities  of  maintaining  his  acquaintance 
with  the  principles  and  practice  of  his  profession.  At  all 
events,  his  case  might  &irly  be  deemed  to  be  distinguishable 
from  that  of  a  Custom-house  officer,  whose  opportunities  of 
observing  the  progress  of  the  changes  in  the  law,  must  be 
very  small  (a). 

Williams,  J. — I  do  not  think  that  any  distinction  arises 
in  this  case,  which  can  be  relied  on.  I  am  not  prepared  to 
say,  that  a  man  engaged  in  collecting  Customs  duties,  may 
not  refresh  his  knowledge  of  law,  as  well  as  a  collector  of 
rents.  The  principle  which  I  find  to  have  been  acted 
upon  is,  that  a  long  desuetude  has  resulted  in  a  want  of 
knowledge.  The  same  observation,  I  think,  applies  in  this 
case. 

Application  refused. 

(a)  In  the  case  cited,  the  ap-  the  length  of  time  which  had 
plication  appears  to  have  been  elapsed,  since  the  applicant  had 
rejected  solely  on  the  ground  of     practised. 


Harvey  t?.  Hoffman. 

Ml^RLE  moved  for  a  nJe,  calling  upon  the  defendant  to  Where  to  a 

shew  cause  why  there  should  not  be  a  new  trial  of  this  the  plaintiff 

action,  and  why  he  should  not  pay  the  costs  of  the  former  he  was' not  at 

trial     It  was  an  action  of  assumpsit  for  work  and  labour  j!^|^,J^|^*^ 

done  by  the  plaintiff  for  the  defendant  at  his  request;  the  mentofthe 

•^  *  smt,  nor  ii  in- 

debted to  the 
defendant,  in  manner  and  form,  &c,**  he  is  entitled  to  give  evidence  of  payment  in  answer  to 
the  proof  in  support  of  the  plea. 

Such  evidence,  however,  would  not  be  admissible  under  a  replication  of  nunquam  indebitatus 
to-a  plea  of  set-off. 
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defendant  pleaded  a  set-ofif  arising  upon  his  bill  as  attorney 
for  the  plaintiff;  replication,  that  the  plaintiff  was  not,  nor 
is  indebted  in  manner  and  form  as  in  the  plea  alleged.  At 
the  trial  before  the  under-sheriff  of  Middlesex,  the  defend- 
ant began,  and  having  proved  a  demand  exceeding  that  in 
the  declaration,  the  plaintiff  proposed  to  call  witnesses  to 
prove  that  the  defendant's  bill  of  costs  had  been  paid.  To 
thb  the  defendant  objected,  and,  in  support  of  his  objection, 
he  cited  Jackson  v.  Robinson  (a),  the  marginal  note  of  which 
as  printed  in  the  book  which  he  produced,  was  as  follows: 
"  Where  a  plaintiff  replies  to  a  plea  of  set-off  that  he  was 
not,  nor  is  indebted  to  the  defendant  in  manner  and  form, 
&a,  he  is  not  at  liberty  to  give  evidence  of  payment,  in 
answer  to  the  proof  in  support  of  the  set-off."  This  au- 
thority was  admitted  by  the  under-sheriff,  and  a  verdict 
was  returned  for  the  defendant.  The  present  motion  was 
made  upon  affidavit,  that  since  the  original  publication  of 
the  number  of  the  Reports,  which  contained  the  case  of 
Jackson  V.  Robinson^  a  cancel  leaf  had  been  distributed  to 
the  subscribers  to  those  Reports,  in  which  some  alterations 
were  made  in  the  statement  of  the  decision  of  that  case, 
the  effect  of  which  was  to  shew  that  the  marginal  note,  as 
cited,  was  incorrect,  and  that  the  decision  was  the  reverse 
of  that  which  was  stated,  and  that  under  the  circumstances 
disclogedt  payment  might  be  given  in  evidepce.     It  was 
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to  the  Reports^  and  that  he  had  borrowed  the  particular  1843. 
book  which  he  had  produced  at  the  trials  from  a  law-book-  Harvfv 
sellen  With  regard  to  the  case  oi  Jackson  v.  Robinson^  it 
was  urged  that  it  bore  internal  evidence  that  the  original 
report  was  correct  There  Brown  v.  Dccubeny  {a)^  was  re- 
ferred tOy  and  the  maiginal  note  of  that  case  was^  *'  If  the 
plaintiff  replies  nunquam  indebitatus  to  a  plea  of  set-off, 
and  the- defendant  proves  his  plea,  the  plaintiff  will  not  be 
at  Uberty  under  his  replication,  to  shew  that  the  sum 
proved,  or  even  any  part  has  been  paid."  This  case  was 
treated  as  an  authority,  and  fully  warranted  the  decision 
in  the  particular  case  that  the  evidence  was  inadmissible. 
Upon  general  principle,  it  was  submitted  that  the  evidence 
could  not  be  received. 

-Erfe,  contr^  Brown  v.  Daubeny  was  no  authority  for 
the  defendant  in  this  case ;  because  the  decision  there  pro- 
ceeded directly  upon  the  point  that  the  issue  raised  was 
upon  the  replication  of  nunquam  indebitatus,  and  that  if 
the  plaintiff  ever  had  been  indebted,  the  issue  must  be 
found  against  him.  In  Jackson  v.  Robinson^  the  decision 
was  obviously  that  which  was  stated  in  the  amended  re- 
port ;  for  the  rule  was  made  absolute,  and  this  was  a  result 
which  was  quite  inconsistent  with  the  argument  here  raised 
for  the  defendant  It  was,  besides,  a  familiar  practice,  that 
where  the  issue  was  in  the  terms  here  employed,  the  plain- 
tiff was  entitled  to  give  evidence  of  payment  It  was 
admitted  that  the  defendant  had  answered  that  part  of  the 
rule  which  charged  him  with  misconduct,  and  that  the 
case,  therefore,  rested  merely  upon  the  misdirection  of  the 
under-sheriff. 

Cur.  adv.  vulL 

Williams,  J. — This  was  a  motion  for  a  new  trial,  in 
(a)  Ante,  vol.  4,  p.  585,  O.  S. 
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consequence  of  the  misdirection  of  the  under-sheriff.  The 
declaration  was  for  goods  sold  and  deliyered,  to  which 
there  was  a  plea  of  set-off,  and  the  replicaUon  was  in  this 
form,  *'  that  the  plaintiff  was  not  at  the  time  of  the  com- 
mencement of  this  suit,  nor  is  he  indebted  to  the  defend- 
ant in  manner  and  form  as  in  the  plea  alleged."  There- 
upon, evidence  of  payment  proposed  to  be  ^ven  on  behalf 
of  the  defendant  was  rejected.  A  great  deal  was  said  as 
to  a  case  of  Jackson  v.  Robinson,  as  it  is  reported  in  8th 
Dawtmgi^s  Practice  Cases,  p.  622,  wherein  there  was  a  rule 
made  absolute  for  a  new  trial  upon  the  rejection  of  identi- 
cally the  same  evidence.  There  has  been  an  alteration 
made  in  the  report  of  that  case,  but  the  report,  fiom  the 
(acts  which  appear  on  the  tace  of  it,  speaks  for  itself  be- 
cause there,  upon  an  issue  on  a  replication  to  a  plea  of  set^ 
off,  "  that  the  plaintiff  was  not,  nor  is,  indebted  modo  et 
forma,"  as  here,  a  discussion  took  place,  and  finally,  my 
Brother  Coleridge  made  the  rule  absolute  for  a  new  trial  in 
consequence  of  the  rejection  of  such  evidence.  It  is  plain, 
therefore,  that  the  state  of  fiu;ts  must  have  been  that  which 
appears  upon  the  amended  report  But  in  4th  Dowtmg, 
p.  686,  a  case  of  Brown  v.  Daubeny  arose,  wherein  the 
issue  tendered  to  a  plea  of  set»off  was  never  indebted,  and 
there,  my  Brother  Fatteson  was  of  opinion  that  on  an  i 
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in  the  repIicatioDs  in  the  two  cases,  was  mistaken  in  hold-        1848. 

ing  that  this  evidence  should  be  rejected,  and  this  rule       h^^^^ 

must  be  made  absolute  for  a  new  trial.  ,,    ^' 

Hoffman. 

Ride  absolute,  without  costs. 


Levi  v,  Cohen. 

t/.  fF.  SMITH  moved  for  judgment  on  an  old  warrant  x  motion  in 

of  attorney.     The  affidavit  stated  that  the  deponent  had  .^^ ^^^t on 

seen  the  defendant  alive  on  the  28th  of  October,  1842;  an  old  warrant 

of  attomoy* 

and  that  he  had  been  informed  by  an  acquaintance  of  the  upon  an  aiB- 
defendant,  that  he  was  seen  alive  within  the  last  few  weeks,  that^h^^l*^ 
and  he  believed  the  same  to  be  true.     It  was  submitted  J«dant  had 
that  this  affidavit  complied  with  the  requisites  of  the  tule  on  the  28tli  of 
as  laid  down   in  2  Chitt.  Arch,,  p.  695,  and  in  the  case  of  that  an  ac- 
Eeeder  v.  Whip  (a).      [miHams,  J.— A  whole  term  has  SSl^dJSSaSj 
intervened  since  the  deponent  saw  the   defendant]     In  ^1°^*^™*^ 
fVatts  V.   Bury  (A),   five   weeks   had  elapsed  since   the  that  th«  de- 
defendant  had  been  seen  alive.     The   Rule   of  H.   T.,  been  seen  alite 
4  Wm.  4,  s.  3  (c),  which  directed,  that  "all  judgments  ^i;^^'' 
shall  be  entered  of  record  of  the  month  and  year,  whether  wW^  '^'fJ*' 
in   Term  or  Vacation  when   signed  and  shall  not  have  tme,waa  re- 
relation  to  any  other  day,"  obviated  the  difficulty  which  iround^the 
might  present  itself  of  a  judgment  being  obtained  after  the  |]^"J^^  ^ 
death  of  a  party. 

Williams,  J. — Without  attempting  to  draw  any  precise 
line,  I  think  that  the  period  which  has  elapsed  since  the 
defendant  was  seen,  is  too  long  for  me  to  grant  this  rule. 

Rule  refused. 

(o)  Ante,  vol.  5,  p.  676.  O.  S.  (c)  Jnie,  vol.  2,  p.  312,  O.  S. 

[b)  Ante,  vol.  4,  p.  44,  O.  S. 
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Aplaftofiiiil 
tie!  record  to  a 
deckratioiit  in 
■ctro  hidUfim 
a  jndgneiit, 
more  tbaii  a 
year  and  a  da j 
old,  putt  in 
itniaonljthe 
reooTOTj  01  uie 
JndgttMit; 


I 


aplea,H 
aopeared  tim 
the  venae  in 
the  proceed- 
ui^[a  B  ecire 
facietwaiin 
Kentflmtin 
tbeoriffinal 
action  m  Lon- 
don, HWM 
held,  tim  the 


Phillips  v.  Smith. 
JV.  H.  WA  TSON  moved  for  judgment  upon  a  plea  of 
nul  tiel  record,  pleaded  by  the  defendant,  to  a  declaration 
in  scire  facias,  upon  a  judgment  more  than  a  year  and  a 
day  old. 

Mazzingki  shewed  cause  in  the  first  instance.  He  con- 
tended that  the  plaintiff  was  not  entitledjto  judgment,  be- 
cause in  the  original  action  in  which  the  judgment  was 
recovered,  the  venue  was  in  London,  whereas  in  the  pro- 
ceedings in  scire  &cias,  the  venue  was  laid  in  Kent,  and 
this  was  a  substantial  and  material  variance.  It  was  lidd 
down  {a\  that  a  scL  fa.,  founded  upon  a  judgment,  must  be 
directed  to  the  sheriff  of  the  county  in  which  the  venue  was 
laid,  the  defendant  being  supposed  to  reside  in  that  county. 
According  to  the  old  practice,  the  whole  record  was  set  out 
in  the  declaration  in  scL  fiu ;  by  the  modem  practice,  it  was 
usual  to  state  the  recuperavit  in  general  terms.  But  all  the 
requisites  which  accompanied  the  use  of  the  ancient  mode 
of  proceeding,  must  be  taken  to  attach  themselves  to  the 
more  recently  adopted  practice.  AVariance  in  the  venue, 
would  forinerly  have  been  a  sufficient  answer  to  such  an 
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The  plea  of  nul  tiel  record  alleged,  "that  there  is  not  any  18431. 

record  of  the  said  supposed   recovery  in  the  declaration  Pailupg 

mentioned,  remaining  in  the  said  Court  of  our  lady  the  ^^ 
Queen  in  manner  and  form,  &c*^ 

WiLLiABfs,  J. — It  seems  to  me,  undoubtedly,  that  if  the 
questions  of  venue  were  incorporated  throughout  the  pro^ 
ceedings,  and  had  been  put  in  dispute  between  the  parties^ 
this  would  have  been  a  good  answer  to  this  motion.  But 
upon  the  pleadings,  the  judgment  alone  is  in  issue.  The 
issue  is  simply  whether  or  not  there  is  a  record  of  the 
judgment  which  was  recovered  remaining  in  this  Court 
That  does  not  incorporate  the  question  where  the  venue 
was  in  the  original  suit.  The  question  is,  whether  by  the 
judgment  of  the  Court,  there  was  a  certain  sum  of  money 
recovered  ?  That  is  established  in  law  by  the  production 
of  the  record.  If  I  am  wrong,  there  is  a  remedy  elsewhere^ 
by  which  advantage  may  be  taken  of  my  error. 

Rule  absolute. 


Doe  dem.  Fishmongers'  Company  t;.  Rofi. 

JtfO  VILL  moved  for  judgment  against  the  casual  ejector.  Aviiere  Uie 

llie  affidavit  on  which  he  moved,  stated,  that  the  premises  ?U^ti^^^ 

in  question,  in  the  cause,  were  in  the  occupation  of  the  action  of  ^ecu 

ment  were  in 
"  South  London  Institution ;"  that  service  had  been  effected  pooesnon  of  a 

upon  the  matron  of  the  Institution,  on  the  premises,  and  ^iation  u 

on  the  secretary ;  and  that  the  solicitor  of  the  Association  ^^*''  ^\e^ 

had,  since  the  service,  acknowledged  that  the  declaration  a  rule  forjudge 

and  notice  had  come  to  his  hands.  the  casual 

ejector,  upon 
affidavit,  ois- 

Williams,  J. — You  may  take  a  rule.     I  know  not  what  clowng  service 
■^  upon  the  ma- 

else  you  could  have  done.  tron  of  the 

Rule  granted.        on  the  pre- 
mises, and 
upon  the  secretary,  and  a  subsequent  acknowledgment  bj  the  solicitor  to  the  association  of  th« 
declaration,  and  notice  having  reached  his  hands. 

VOL.   IL — ^N.   S.  Y  Y  D.   P.   C. 
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An  afBdavit  in 
Bopport  of  a 
motion  to  act 
aside  a  writ  of 
distringas  on 
the  iproond  of 
the  insttiB- 
ciency  of  the 
statement  ol 
the  attempts  to 
senre  the  de- 
fendant with 
the  writ  of 
summooi»m 
the  affidarit  on 
which  that  writ 
was  granted, 
mnst  deny  that 
the  copy  of  the 
wnt  of  sum- 
mons reaehed 
defendant's 
hands. 


MUQGERIDGE  V.  WaRD. 

Jr  £  ARSON  moved,  for  a  rule,  calling  upon  the  plaintiff 
to  shew  cause  why  the  writ  of  distringas  issued  in  this 
action,  to  compel  an  appearance,  should  not  be  set  aside. 
The  affidavit  on  which  the  writ  had  been  granted,  disclosed 
a  service  of  the  writ  of  summons  on  a  female  at  the  house 
of  the  defendant,  but  did  not  state  who  she  was,  or  what 
authority  she  had  to  receive  or  reject  service  of  any  legal 
process  on  behalf  of  the  defendant.  This  it  was  urged  was 
a  defect  in  the  affidavit,  which  was  fataL  [WiUiamSf  J.— 
Does  the  defendant  deny  that  the  writ  reached  hb  hands?] 
No. 

Williams,  J. — Then  I   will   not   interfere  upon   that 
affidavit. 

Rule  refused. 


Doe  dem.  Ramsbottom  and  Others  v.  Rob. 

Asci\ia.is.     IjOWNDES  moved  on  behalf  of  the  lessors  of  the 
sues  to  revive  a 

judgment  b      plaintiff,  for  leave  to  sign  judgment  upon  a  vnrit  of  scire 


Rob. 
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on  the  4th  of  January,  1843,  on  Hutchinson,  of  the  writ  of  1843. 
scire  facias  having  been  issued  and  lodged  at  the  office  of  jy^^^f^ 
the  under  sheriff,  but  Hutchinson  was  therein  described  as  Ramsbottom 
*^  the  tenant  m  possession  of  part  of  the  premises  m  the 
declaraticm  of  ejectment  in  this  cause  mentioned.^  The 
sheriff's  return  to  the  writ  was  nihil  The  object  of  the 
present  motion  was  to  obtain  judgment  for  non-appearance 
so  far  as  related  to  such  part  of  the  premises  as  was  in  the 
possession  of  Hutchinson.  It  was  submitted  that  it  was 
clear  that  a  scire  facias  was  requisite  to  revive  a  judgment 
in  a  real  action,  after  the  lapse  of  a  year  and  a  day  from  its 
being  signed ;  ^  for  the  judgment  being  particular  in  the 
real  action  quoad  the  lands,  with  a  certain  description,  the 
law  requires  that  the  execution  of  such  judgment  shall  be 
entered  on  the  roll,  that  it  may  be  seen  whether  execution 
was  delivered  of  the  same  thing  of  which  judgment  was 
given.  If,  therefore,  no  execution  appeared  on  the  roll,  a 
scire  &cias  issued,  to  shew  cause  why  execution  should  not 
issue."  Runnington  on  Ejectment^  2nd.  Ed.  p.  478.  In 
Withers  v.  Harris  (a),  it  was  said  that,  "as  to  the  pos* 
session,  ejectment  is  a  real  action.''  It  was  besides  clearly 
laid  down  in  Chitt.  Arch.  p.  769,  and  Tidtfs  PracU  1249, 
that  a  sci.  &.  issues  in  ejectment,  as  in  other  actions :  and 
from  Proctor  v.  Johnson  (p\  it  appeared  that  this  practice 
prevailed,  although  the  merits  of  the  case  vrere  not  deniedf 
and  judgment  was  obtained  against  the  casiuil  ejector.  In 
ChitL  Arch.  769,  it  was  said,  that  where  the  judgment  was 
against  the  casual  ejector,  the  terre-tenant  must  be  joined 
in  the  vmt.  Here  the  terre-tenant  of  part  of  the  premises 
only  had  been  served ;  but  it  was  sought  to  obtain  judg- 
ment only  as  to  such  part  as  were  in  his  possession. 

WiGHTBiAN,  J. — There  appears  to  be  no  doubt  that  the 
lessors  of  the  plaintiff  are  entitled  to  judgment  against  the 
casual  ejector,  and  also  as  against  the  terre-tenant,  pro- 
Co)  3  Salk.  319 ;  2  Ld.  Raym.  806,  S.  a 
(h)  1  Ld.  Raym.  669. 

Y   Y   2 
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'*— V— -^ 

Dnedem. 
Ramibottom 

Roi. 


▼ided  the  latter  is  properly  described  in  the  ^i  of  scL  fibf 
and  has  had  a  proper  notice.  In  one  of  the  affidavits^  he 
seems  to  be  described  as  ''the  tenant  in  possession  of 
the  premises^''  but  the  affidavit  of  service  of  the  notice  of 
the  writ  of  sci.  fa.  describes  him  only  as  tenant  in  pos- 
session of  part  of  the  premises.  From  this,  it  seems  pro- 
bable, that  in  the  sci.  fa.  he  may  be  described  as  being  in 
possession  of  the  whole  of  the  premises,  and  as  the  judg- 
ment must  follow  the  writ,  if  this  motion  were  granted, 
judgment  would  be  entered  as  to  the  whole :  but  there  is 
no  case  to  shew  that  a  judgment  for  the  whole  may  be 
taken,  where  the  necessary  steps  to  entitle  the  plaintifif  to 
judgment  have  been  taken  in  respect  of  part  only  of  the 
premises.  I  have  not  the  scL  fa.  before  me  to  see  how  this 
is.    Let  this  point  be  ascertained,  and  the  motion  renewed. 


Rule  refused  (a\ 


(a)  Upon  reference  to  tlie  writ 
of  sci.  fa.,  it  appeared,  that  it  did 
tiot  describe  Hutchinson  as  te- 


nant of  the  whole  of  the  pre- 
mises; the  motion  was,  there- 
fore,  not  renewed. 


fix  parte  HenrIt  fitLTON  Caods. 
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were  persons  of  eminence,  recommended  that  he  should       1843. 

take  a  sea  voyage  of  some  duration,  with  a  view  to  the      ETparte 

eradication  of  the  threatened  disease ;  that  on  the  20th  of      g^N^^Y 

t-  1        1  .  -T  Hilton 

that  month,  the  applicant  embarked  on  board  a  saihng       Cross. 

vessel  then  about   to  proceed   to   the   United  States  of 
America,  and  that  on  the  14th  of  September  he  arrived  at 
Newbury,  Massachusets ;  that  on  the  23rd  of  December, 
in  the  same  year,  he  entered  Uaward  University,  and  that 
he  remained  a  student  in  that  establishment  down  to  the 
10th  of  July,  1841,  attending  the  lectures  and  otherwise 
following  the  course  of  study  laid  down  by  Mr,  Justice 
Story  and  Mr.  Simon  Greenleafy  the  Dane  professors  of  law 
of  the  university :  that  on  the  10th  of  July,  he  proceeded 
to  New  York,  and  embarked  for  England ;  that  he  reached 
Liverpool  on  the  28th  of  August,  and  that  he  immediately 
proceeded  to  the  house  of  his  &ther,  at  Bristol,  where  he 
at  once  resumed  the  discharge  of  bis  duties  as  articled  clerk ; 
that  he  continued  in  this  situation  down  to  the  3rd  of  No- 
vember, 1842,  when  he  was  transferred  to  the  office  of 
Messrs.  Adlington  and  Co.,  the  town  agents  of  his  father, 
with  whom  he  served  the  remainder  of  his  time.      The 
applicant  further  stated  that  the  professors  at  Haward  Uni- 
versity bad  given  him  a  certificate  testifying  his  good  con-f 
duct,  and  his  diligence  in  the  pursuit  of  knowledge  of  the 
law,  during  his  stay  at  that  college,  and  that  during  the 
whole  time  he  was  away,  he  had  devoted  as  much  time 
to  the  study  of  his  profession  as  his  state   permitted, 
having  taken  many  law  books  with  him.    It  was  submitted, 
that  under  these  circumstances,  the  applicant,  if  he  should 
be  found  capable  of  passing  the  examination  prescribed  by 
the  Courts,  would  be  entitled  to  his  f^lmission.     In  E;^ 
parte  Matt/iews  (a),  an  articled  clerk,  who  had  served  under 
the  articles  two  years  and  a-hall^  when  he  was  prevented 
by  illness  from  giving  regular  attention  to  business  during 
the  rest  of  the  term,  but  attended  as  his  health  permitted, 

(o)  1  B.  &  Ad.  160. 
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Ex  parte 

Hbnsy 
Vwrov 
Cboss. 


was  allowed  by  the  Court  to  be  admitted :  and  in  Ex  parte 
Hodge  {a\  where  the  clerk  had  resided  abroad^  by  the  ad- 
vice of  his  physician^  during  an  entire  year  out  of  the 
five. 


Williams,  J. — I  think  that  the  application   may  be 
granted. 

Rule  granted. 

(a)  M.  T.  1838;  2  Jurist,  989. 


A  decltntion 
in  ejectment, 
contained  three 
demises;  at 
the  trial  of  the 
action,  a  gene* 
ral  Terdict  was 
taken,  snlject 
to  a  reference 
of  thecaose, 
and  all  matters 
in  diffiBfence, 
the  costs  of  Uie 
cause  to  abide 
the  erent ;  Uie 
arbitrator 
having  directed 
theffeneral 
▼ercuct  to 


Doe  dem.  Stabling  and  Others  v.  Hillen. 

JL  HIS  was  a  rule,  calling  on  the  lessors  of  the  plaintiff  to 
shew  cause  why  an  award,  made  between  the  parties, 
should  not  be  set  aside.  The  affidavits  stated  that  the 
cause  came  on  for  trial  before  Tindal^  C.  J.,  at  the  Spring 
Assizes,  1842,  for  the  county  of  Norfolk,  when,  by  consent, 
a  verdict  was  taken  for  the  plaintiff  for  1^  damages  and 
409.  costs,  subject  to  the  award  of  an  arbitrator,  who  was  to 
be  at  liberty  to  award  and  direct  for  whom  and  for  what 
sum  the  verdict  should  be  finally  entered;  that  by  the 
order  of  nisi  prius  then  made,  the  cause,  and  also  a  suit 
depending  in  the  Court  of  Chancery,  entitled  Hillen  v. 


HiLLEN. 
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award  and  determine  that  the  sidd  John  Tompson  Uillen^        1843. 
the  plaintiff  in  that  suit,  did  not  contract,  &c.,  as  alleged      DoedemT 
in  his  bill  in  the  said  suit,  and  that  the  said  J.  T.  Hillen      &rARi.iNG 

,        ,  and  Othen 

IS  not  entitled  to  the  relief  prayed  by  his  said  bill.     And  I  v. 

do  award  and  order,  that  the  said  suit  in  Chancery  be  no 
further  prosecuted,  and  that  the  said  J.  T.  Hillen  do  forth- 
with cause  his  said  bill  therein  to  be  dismissed.  And  I  do 
futher  award,  find,  and  determine  that  the  said  William 
Starling,  the  party  to  this  reference,  under  and  by  virtue 
of  the  last  will  of  his  said  father,  William  Starling,  de- 
ceased, beariiig  date  on  or  about  the  4th  day  of  December, 
1840,  is  absolutely  entitled  for  his  own  use  and  benefit  to 
the  said  fium,  dwelling-house,  cottage,  and  hereditaments 
described  or  mentioned  in  the  said  bill,  and  to  all  other, 
the  hereditaments  (if  any)  which  the  said  William  Starling, 
the  father,  was  possessed  of  or  entitled  to,  for  any  devisable 
estate  or  interest  at  the  time  of  his  decease,  as  to  freehold 
parts  thereof,  in  fee  simple,  and  as  to  copyhold  parts 
thereof,  for  an  estate  of  inheritance  to  him  and  his  heirs 
according  to  the  custom  of  the  several  manors  of  which 
the  same  are  holdcn,  and  which  premises,  with  the  ex-* 
ception  of  the  said  dwelling-house  and  cottage  formed  the 
subject  of  the  said  action  of  ejectment,  but  subject  as  to  all 
the  said  premises  to  a  mortgage  debt  now  vested  in  Robert 
Leamon,  one  of  the  lessors  of  the  plaintiff  in  the  smd  eject- 
ment, and  as  to  the  freehold  parts  thereof,  subject  to  the 
residue  of  a  term  of  500  years  for  securing  the  same  debt" 
The  award  then  proceeded  to  define  the  estate  to  which 
William  Starling,  the  lessor  of  the  plaintiff  in  the  eject- 
ment, was  entitled,  and  to  give  directions  for  the  execution 
of  the  award;  the  arbitrator  directed  that  Starling  and 
Hillen  should  each  of  them  pay  his  own  costs  of  the  re- 
ference, and  each  of  them  one  moiety  of  the  costs  of  arbi- 
tration and  the  award,  and  that  on  the  payment  of  Starling's 
costs  in  the  action  of  ejectment,  and  in  the  suit  in  (Chancery 
by  Uillen,  and  upon  the  due  execution  of  the  award  by  the 
latter,  mutual  releases  should  be  given. 
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From  the  affidavits,  it  also  appeared  that  the  present  ac- 
tion was  brought  upon  the  several  demises  of  William 
Starling,  Robert  Leamon,  and  Henry  Stokes. 

The  present  rule  had  been  obtained  upon  the  following 
grounds :  first,  that  the  declaration  containing  three  several 
demises,  the  award  ought  to  have  directed  upon  which  of 
them  the  verdict  was  to  be  entered  for  the  lessor  of  the 
plaintiff.  Secondly,  that  the  arbitrator  having  found  that 
the  estate  sought  to  be  recovered  was  part  of  freehold  and 
part  of  copyhold  tenure,  and  that  Wm.  Starlix^  one  of  the 
lessors  of  the  plaintiff,  was  seised  in  fee  of  the  fireehold 
part,  subject  to  a  subsisting  term  of  500  years,  and  of  the 
copyhold  part  in  fee,  according  to  the  custom  of  the  manor 
of  which  the  same  was  holden,  ought  to  have  distinguished 
the  fireehold  fixHn  the  copyhold  part  of  the  estate,  and 
ought  to  have  found  if  the  term  of  500  years  were  vested 
in  either  of  the  other  two  lessors  of  the  phdntiff.  Thirdly, 
that  the  arbitrator  had  left  certain  matters  of  account, 
which  were  in  difference,  undecided ;  and,  fourthly,  that  the 
arbitrator  had  exceeded  his  authority  in  directing  mutual 
releases  to  be  given  (a). 


Byle*  (in  Michaelmas  Term)  shewed  cause.  As  to 
the  first  objection,  that  the  arbitrator  had  not  found  upon 
which  of  the  three  demises,  laid  in  the  declaration,  the 
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satis&ction  of  the  plaintifi,  and  that  he  did  not  perform 
the  work  with  the  best  materials.  The  defendant  pleaded, 
first,  not  guilty ;  secondly,  that  the  defendant  did  the  works 
to  the  satis&ction  of  the  plaintiff;  thirdly,  that  before  the 
breach,  the  contract  was  rescinded;  fourthly,  leave  and 
license ;  fifthly,  that  the  defendant  deviated  from  the  draw- 
ings by  the  direction  of  the  plaintiff's  architect ;  sixthly,  a 
plea  stating  an  agreement  between  the  plaintiff  and  de- 
fendant to  build  a  stone  wall  instead  of  the  wall  mentioned 
in  the  original  agreement;  7thly,  that  the  defendant,  by 
command  of  the  plaintiff,  erected  a  stone  wall  instead  of  a 
brick  wall  The  plaintiff  took  issue  on  the  first  two  pleas, 
traversed  the  third,  sixth,  and  seventh,  replied  de  injuria  to 
the  fourth,  and  demurred  to  the  fifth;  the  cause  was  re- 
ferred, the  costs  of  the  cause  and  the  reference  to  abide  the 
event ;  and  the  arbitrator  awarded  a  general  verdict  for  the  de- 
fendant, and  the  award  was  held  not  uncertain,  inconsistent, 
or  repugnant  So  here,  if  there  was  nothing  inconsistent 
in  the  finding,  the  award  must  be  held  to  be  good ;  and  it 
was  submitted,  that  the  issue  injsjectment  being  not  guilty, 
it  would  have  been  inconsistent  for  the  arbitrator  to  have 
awarded  that  the  defendant  was  guilty  of  the  ejectment  of 
John  Doe,  on  the  demise  of  Starling,  and  not  guilty  of  the 
same  ejectment  of  John  Doe  upon  the  demise  of  the  other 
two  lessors.  The  case  of  Doe  dem.  Madkins  v.  Homer  and 
RoupeU{a)y  would  be  relied  on  in  support  of  this  rule. 
There,  ejectment  being  brought  on  two  demises,  all  matters 
in  difference  in  the  cause,  were  referred  by  a  Judge's  order, 
which  directed  that  the  costs  of  the  suit  and  of  the  re- 
ference and  award,  should  abide  the  event  of  the  award ; 
that  the  party  in  whose  favour  the  award  should  be  made, 
might  sign  judgment  as  if  the  cause  had  been  tried  at  nisi 
prius ;  and  that  if  it  was  in  the  plaintiff's  fitvour,  he  might 
issue  a  writ  of  possession  thereon,  and  proceed  in  the 
usual  way  for  costs  on  such  judgment     The  arbitrator 


1843. 

' — V ' 

Doe  dem. 
Starling 
and  Others 

V. 
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awarded  that  the  plaintifF  was  entitled  to  the  posBeBsion 
'<  of  a  certain  part  of  the  lands  sought  to  be  recovered," 
which  he  set  out  by  boundaries;  but  stated  nothing  as  to 
the  residue,  and  did  not  say  on  whidi  demise  the  plaintiff  was 
entided,  and  gave  no  damages ;  and  it  was  held,  that  the 
award  was  bad,  for  not  stating  on  which  demise  the  plaintiff 
was  entitled.  That  case  was,  however,  distinguishable 
firom  the  present,  because  there  no  verdict  was  entered 
before  the  reference,  nor  was  a  verdict  ordered  by  the 
arbitrator  to  be  so  entered ;  here,  however,  there  was  a 
general  verdict  already  entered  on  the  record,  which  the 
arbitrator  directed  should  remain.  The  real  question 
amounted  to  this,  whether,  under  the  circumstances,  it 
was  impossible,  that  a  general  verdict  for  the  plaintiff 
should  stand  ?  Upon  the  second  objection,  that  the  arbi- 
trator had  not  set  out  the  boundaries  between  the  freehold 
and  copyhold  estates,  it  was  argued  that  as  he  had  found 
that  the  whole  of  the  estates  belonged  to  Starling,  and  as 
the  question  of  boundary  had  not  been  raised,  it  was  im- 
necessary  for  him  to  go  into  it.  It  was  unnecessary  for 
the  arbitrator  to  decide  in  whom  the  term  mentioned 
was  vested,  for  he  found  that  the  only  person  beneficially 
interested,  was  Starling.  (The  arguments  on  the  other 
objections  became  immaterial). 


HiLLBir. 
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Litikdalei  J.,  in  his  judgment,  said,  '*  I  think  also,  that  the  1848. 
arbitrator  ought  to  have  said  on  which  of  the  two  demises,''  Doed^"^ 
the  plaintiff  was  entitled  to  recover.  It  is,  indeed,  possible  ?5*X™** 
that  part  of  the  land  which  is  awarded  to  the  plaintiff  ^  v. 
might  be  recoverable  under  one  demise,  and  part  under  the 
other.  Still  the  arbitrator  should  state  how  the  right  is. 
I  own  that  it  is  not  usual  to  take  a  verdict  so ;  buta  verdict 
may  find  that  as  to  one  hundred  acres,  the  plaintiff  is  en- 
titled on  the  demise  of  A.,  and  as  to  another  one  hundred 
acres  on  the  demise  of  B.  It  may  make  a  difference  in 
the  taxation  of  costs.  A  verdict  might  be  set  right  in  this 
respect  by  the  Judge's  notes;  here,  there  b  nothing  on 
which  to  proceed."  Battesany  J.,  said,  *'But  the  award 
does  not  say  on  which  demise  the  event  is  in  favour  of  the 
plaintiff;  it  can  hardly  be  so  on  both.  It  may  be  that 
some  of  this  part  is  recoverable  under  one  demise,  some 
under  another.  But  if  so,  that  should  be  said;  if  the 
plaintiff  recovers  on  one  demise,  the  defendants  are  entitled 
to  costs  on  the  other."  Coleridgey  J.,  said,  **  The  arbitra- 
tor does  not  say  on  which  demise  the  plaintiff  is  to  recover. 
That  is,  in  substance,  he  does  not  say  which  party  is  to 
recover  the  land.  The  award  is,  therefore,  uncertain." 
Doe  dem.  Errington  v.  Errington  (a),  and  England  v. 
Damson  (i),  were  also  referred  to.  The  second  objection 
did  not  rest  on  the  question  whether  the  arbitrator  was 
requested  to  distinguish  the  freehold  from  the  copyhold 
estates;  or  whether  their  limits  were  discussed.  But  it  was 
necessary  that  their  bounds  should  be  ascertained,  in  order 
that  the  award  might  receive  its  proper  effect,  and  in  order 
that  the  sheriff  might  duly  execute  the  writ  of  possession. 

Ctir.  adv.  vult 

WiOHTMAN,  J.,  in  Hilary  Term,  1843,  delivered  Judg- 
ment).— This  was  an  application  to  set  aside  an  award 

(a)  Ante,  vol.  4,  p.  G02,  O.  S.        (A)  Ante,  vol.  9,  p.  1052,  O.  S. 
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made  under  an  order  of  reference  at  nin  priofl^  by  whidi 
the  cause,  and  a  suit  in  Chancery,  and  all  matters  m  difier- 
ence  between  all  the  parties  were  referred  to  an  arbi- 
trator, who  was,  amongst  other  things,  to  determine  for 
whom  the  verdict  in  the  ejectment  cause  should  be  finally 
entered.  The  declaration  contained  three  several  demises, 
and  a  nominal  verdict  had  been  taken  at  nisi  prit»  for  the 
plaintiff  generally ,  with  one  shilling  damages,  and  ¥rithout 
specifying  upon  which  demise.  By  the  order  of  reference, 
die  costs  of  the  action  of  ejectment  were  to  abide  the  event 
of  it  The  arbitrator,  by  his  award,  with  respect  to  the 
action  of  ejectment,  directed  '*that  the  verdict  already  en- 
tered for  the  plaintiff,  with  one  shilling  damages,  should 
stand  ;'*  but  he  said  nothing  as  to  the  several  demises,  nor 
did  he  give  any  directions  respecting  them.  Several  ob- 
jections were  taken  to  the  award,  and,  amongst  others,  that 
it  was  bad  for  directing  the  verdict  to  be  entered  for  the 
[daintiff  generally,  upon  a  declaration  containing  three 
several  demises,  and  that  the  arbitrator  ought  to  have  stated 
upon  which  demise  or  demises  the  verdict  should  be 
entered.  It  is  unnecessary  to  consider  the  odier  objec- 
tions, as  it  appears  to  me  that  this  must  prevail.  The  case 
of  Doe  dem.  Madkms  v.  Homer,  (a)  is  a  decisive  autfaoritf 
upon  this  point  In  that  case  it  was  held,  that  where  an 
ejectment  cauacj  upon  seYcml  demisesj  was  referred  to  ar- 
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In  the  present  case,  the  arbitrator  having  directed  the  vet* 
diet  to  be  entered  generally  for  the  plaintiff,  finds  that 
Starling,  one  of  the  lessors  of  the  plaintiff,  had  an  estate  in 
fee  simple,  in  parts  of  the  premises  sought  to  be  recovered 
by  the  ejectment,  subject  to  an  outstanding  term  of  five 
hundred  years,  to  secure  an  elcisting  mortgage  debt,  but 
does  not  state  in  whom  that  term  is  vested,  leaving  it  quite 
uncertain  whether  any  of  the  lessors  of  the  plaintiff  had 
such  an  interest  in  part  of  the  premises  at  least,  as  would 
support  an  ejectment,  and  shewing  that  at  all  events  Star- 
ling had  not,  and  making  no  mention  of  the  lessor  of  the 
plaintiff,  in  the  third  demise  at  all,  or  stating  any  circum- 
stance firom  which  it  might  be  inferred  that  he  had  some  in- 
terest in  the  premises.  As  this  objection  affects  the  validity 
of  the  whole  award,  the  rule  for  setting  it  aside  must  be 
made  absolute. 

Rule  absolute. 


1848. 

^-^< ' 

Doedem. 
Starlino 
and  Othen 

V. 

HiLLSN. 


Ex  parte  Llewellyn. 

JR.  V.  RICHARDS  moved  on  behalf  of  Mr.  Llewellyn^  Where  the  ei. 
for  a  rule,  calling  upon  the  examiners  appointed  to  examine  a^^t  u  to^die 
candidates  to  be  admitted  attorneys,  to  proceed  to  the  ex-  ^'^*°^^ 
amination  of  the  applicant,  de  bene  esse.     The  application  uticles  of 
was  founded  upon  an  affidavit  made  by  Mr.  LleweUyn,  who  applicant  to  be 
stated  that  the  examiners  had  declined  to  allow  him  to  be  ^^^^  JJJj 
examined,  upon  the  su^ested  insufficiency  of  his  service  of  on  that  ground 
articles.     Upon  the  authority  of  Es  parte  Masterman  (a),  mine  him,  the 
however,  it  was  submitted,  that  the  present  course  was  the  g„mt  ^l^^ 
correct  one  to  be  taken ;  and  that  at  the  close  of  the  ex-  «r««ting.^»w 

'  exammation, 

de  bene  esse. 

(a)  Ante,  vol.  7,  p.  156,  O.  S. ;  6  Scott,  782 ;  S.  C.  5  Bing.  N.  C.  ^  ^J^J^J!  "* 
70,  reported  as  the  Examiner's  case.  ^1^  under 

articles  of 
clerkship,  discharged  the  duties  of  auditor  of  a  Poor  Law  Union,  which,  it  was  sworn,  occupied 
him  for  a  very  inconsiderable  period  of  time,  and  to  which  he  never  gare  any  attention,  until 
after  the  usual  office  hours  of  his  master,  the  Court  held  that  that  occupation  «d  not  render  the 
serrice  insufficient. 
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1843.        amination^  a  certificate  might  be  refused,  and  the  question 

Bs  parte      ^^^  brought  before  the  Court. 
Lliwbllyn. 

Williams,  J.,  granted  a  rule. 

On  a  subsequent  day,  (28th  January,) 

JR.  V.  Bichards  moved  that  Mr.  Llewellyn  be  admitted 
and  sworn  an  attorney  of  this  Court  The  applicant  had 
been  examined,  and  the  examiners  had  granted  to  him  a 
certificate  of  his  due  examination  and  fitness,  but  had  sub- 
mitted to  the  consideration  of  the  Court,  the  question  of 
the  sufficiency  of  the  service  of  his  articles  of  clerkship  by 
the  applicant  From  the  affidavits,  it  appeared,  that  on 
the  27th  of  January,  1838,  Mr.  Llewellyn  v^as  doly  ar« 
tided  to  Mr.  Hulse,  an  attorney  of  this  Court,  who  resided 
at  Tunstall,  and  that  he  continued  to  serve  him  down  to 
the  2nd  of  December,  1841,  when  Mr.  Hulse  died;  that  on 
the  same  day,  he  entered  into  fteAk  articles  with  Mr.  Baker, 
an  attorney,  residing  at  a  town,  situated  sixteen  miles  firom 
Tunstall,  for  the  service  of  the  remainder  of  his  time ;  that 
he  conducted  the  business  of  Mr.  Baker,  at  Tunstall,  and 
that  he  had  continued  under  articles  to  him  down  to  the 
present  period;  that  although  Mr.  Baker  r^ded  sixteen 
miles  from  Tunstall,  he  was  in  the  fiiequent  haintof  viriting 
his  office  there^  and  that  he  usually  remained  from  two  to 
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ness  in  the  name  of  Mr.  Baker;  that  on  the  2 let  of  June,  1848. 
1841,  Llewellyn  applied  for,  and  obtained  the  situation  of  ETwurte 
auditor  of  the  accounts  of  the  Wolstanton  and  Burslem  Llewellyn. 
Union,  and  that  he  received  20L  per  annum.,  for  the  dis- 
chai^  of  the  duties  of  that  situation ;  that  in  the  course  of 
his  business  as  such  auditor,  he  was  occasionally  called 
upon  to  attend  at  the  workhouse  of  the  Union,  and  that 
the  books  of  accounts  were  usually  carried  to  his  office,  to 
be  audited  by  him.  In  answer  to  these  allegations,  Mr. 
Llewellyn  now  swore,  that  he  had  received  a  fixed  salary 
of  lOOiL  per  annum.,  firom  Mr.  Baker,  and  that  he  had  no 
participation  or  interest  whatever  in  the  profits  of  his  busi- 
ness ;  he  admitted  that  he  had  applied  for  and  obtained 
the  situation  of  auditor  to  the  Wolstanton  and  Burslem 
Union,  but  stated  that  he  did  not  commence  the  discharge 
of  the  duties  of  that  office  until  September,  1841;  he 
denied  that  the  books  of  the  Union  were  generally  left  for 
him  at  the  office  of  his  master,  but  stated  that  they  had 
been  occasionally  left  for  him  after  office  bouxs;  be  stated, 
that  he  had  accepted  the  office  with  the  permission  of 
Mr.  Baker;  that  his  duties  occupied  him  during  a  very 
inconsiderable  period  of  time,  and  that  be  had  invariably 
abstained  from  giving  them  any  attention,  until  after  the 
close  of  the  usual  hours  of  business. 

Williams,  J. — On  this  state  of  facts,  I  see  no  objection 
to  the  admission  of  the  applicant  The  duties  of  auditor 
seem  to  have  been  performed  by  him  merely  as  extra 
labour,  and  if  a  man  chooses  to  work  extra  time,  and  to 
make  two  days  out  of  one,  I  do  not  see  why  he  should  not 
be  at  liberty  to  do  so,  the  damage  is  to  his  own  constitution, 
and  not  to  his  master. 

Fiat 


Upon  A  mo. 
tion  for  a  cri- 
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Regina  V.  Arbowsmith. 

t/u*  D.  HILL  moved  for  a  rule,  calling  upon  Dr.  Ar- 
rowsmith,  a  justice  of  the  peace  for  the  city  of  Coventiyy  to 
shew  cause  why  a  criminal  information  should  not  be  filed 
against  him.  The  application  was  made  on  behalf  of  Mr* 
Lee,  an  attorney  of  Coventry,  and  his  affidavit  stated,  that 
in  his  professional  capacity  of  attorney,  he  had  conducted 
the  proceedings  on  behalf  of  a  client,  on  a  chai^ge  of  as- 
sault preferred  against  Dr.  Arrowsmith  before  the  magis^ 
trates  of  Coventry ;  that  he,  subsequently,  firequently  met 
Dr.  Arrowsmith  in  the  streets  of  Coventry,  and  that  shortly 
before  the  present  application,  being  in  the  news  room  of 
that  city,  he  felt  himself  violently  struck  across  the  £ace 
with  a  stick,  and  on  turning,  he  perceived  that  his  assailant 
was  the  person  against  whom  the  present  application  was 
made.  It  was  submitted,  that  considering  the  relative 
positions  of  Dr.  Arrowsmith  and  Mr.  Lee,  the  former  being 
a  magistrate,  and  the  latter  an  attorney  of  this  Court,  this 
was  a  case  in  which  the  Court  would  not  hesitate  to  afford 
to  the  latter  gentleman  its  peculiar  protection. 

WiLLiABfs,  J. — I  think  that  this  case  resolves  itself  into 
the  misconduct  of  Dr.  Arrowsmith,  in  his  ordinary,  and  not 
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Fife  v.  Bousfield. 


A  APRELL  shewed  case  against  a  rule  obtained  by  Where  the 

-,,/.  ..         Ill         .  1.  .!•  •        cause  of  action 

Erle^  for  amending  the  declaration  and  issue  in  this  action  arose  in  Surrej, 

by  changing  the  venue  from  London  to  Surrey.     The  rule  Sriaid  fis*™" 

had  been  obtained  upon  the  application  of  the  plaintiff,  J®°"\"*^" 

and  as  it  was  the  plaintiff's  own  fault  that  he  did  not  refiuedto 

lay  the  venue  correctly  in  the  first  instance,  the  Court  yeiSeTontlie 

would  not  allow  this  application  to  succeed,  except  on  J£f*^^^^ 

reasonable    grounds,    Ayres   v.    Biiston  (a).     From    the  uponastate- 
^j     .      .  i.  ,  .         .  ,,,   mem  that  the 

amdavits  m  support  of  the  present  motion,  it  appeared  that  action  was 

this  was  an  action  brought  to  try  the  right  of  the  defendant,  ^[e  Mht^*7 

who  was  the  pound-keeper  at  Stockwell,  in  Surrey,  to  take  P®'!^*^®®^®]^ 

pound-fees    on    nine    head    of   cattle,  one    only  being  fees  upon  cer- 

impounded  as  damage  feasant ;  it  was  stated  that  all  the  therefore  a 

witnesses  resided  in  the  coiinty  of  Surrey,  and   it  was  ^^r^^LT** 

suggested  that  the  juries  of  that  county  understood  more  "d  that  all 

on  the  question  of  impounding  cattle,  than  those  of  London,  resided  in  the 

It  was  now  contended,  that  the  expense  of  trying  the    <>'**•' ^'"^^y* 

action  in  London,  would  be  much  less  than  that  of  going 

to  Kingston  or  Guildford,  and  that  the  Court  would  not  be 

disposed  to  say  that  the  inhabitants  of  London  were  not  as 

competent  to  try  this  question  as  those  of  Surrey. 

ErUy  in  support  of  the  rule.  The  mere  fact  of  the 
parties  to  the  action  residing  in  Surrey,  would  operate 
upon  the  Court  as  a  strong  inducement  to  send  the  cause 
to  be  tried  in  that  county,  and  would  be  looked  upon  as 
affording  a  reasonable  ground  for  changing  the  venue* 
The  question  in  dispute  was,  besides,  a  matter  peculiarly 
within  the  knowledge  and  experience  of  persons  residing 
in  the  country. 

Williams,  J. — The  distinction  drAwn  by  Mt.  Taprell  id 
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the  right  one.  The  defendant  might  have  had  good 
grounds  for  asking  the  court  to  change  the  venue,  but  the 
plaintiff,  who  had  his  option  when  he  brought  the  action, 
and  had  a  complete  knowledge  of  all  the  circumstances 
connected  with  it,  must  shew  a  reasonable  ground  for  such 
an  application.  I  think  that  the  application  is  not  a  matter 
of  course,  but  that  the  plaintiff  must  lay  his  grounds  for  it 
The  reasons  which  he  gives,  however,  are  very  small ;  it  is 
said  that  this  is  a  rural  matter.  But  I  think  that  neither 
this  fact  nor  that  of  its  being  a  Surrey  action,  requires  me 
to  interfere.  It  was  the  duty  of  the  plaintiff  to  have  looked 
about  him,  before  he  took  the  step  of  laying  the  venue, 
out  of  the  coimty  where  the  cause  of  action  arose. 


Rule  discharged. 


Utedemnidof 
costs  panuant 
to  tlia  Master's 
allocator,  can- 
not  be  made 
bjapmon 
descnbiiig 
himself  at 


t)oe  dem.  Stitroes  v.  Ward. 

•rf^  ARREN  moved  for  an  attachment  against  the  lessor 
of  the  plaintiff  for  non-payment  of  costs  pursuant  to  the 
Master's  allocatur.  The  first  question  which  arose  was, 
whether  the  first  demand  which  had  been  made  was  by  a 
person  properly  qualified  ?     In  his  affidavit  he  described 
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was  made  upon  the  lessor  of  the  plaintiff  of  the  documents        1843. 
necessary  to  be  produced ;  the  affidavit  of  the  defendant's      DoTdemT 
attorney,    shewing    the    second    demand,   contained  no      Sturges 
allegations  that  the  original  documents  in  question  were       Ward. 
again  produced,  or  copies  re-served ;  an  interval  of  two 
days  had  taken  place  between  the  two  acts.     It  was  urged, 
however,  that  this  was  immaterial,  and  that  all  the  requisites 
in  such  cases  had  been  complied  with.     Supposing  the 
papers  to  have  been  handed  to  the  piuty  by  a  stranger, 
immediately  before  the  demand  was  made  by  the  attorney, 
it  would   hardly  have  been  said  to  be   insufficient;  the 
lapse  of  two  days,  it  was  urged,  could  make  no  difference. 

Williams,  J. — The  first  demand  was  wrong  altogether^ 
as  being  made  by  a  party  who  was  not  authorized ;  quoad, 
that  demand,  your  motion  is  defective.  Then  you  seek 
to  amend  the  demand  by  another  affidavit,  which  you 
say  supplies  the  defect  in  that  which  was  before  made. 
I  think,  however,  the  demand,  and  the  production  of  the 
original  papers,  and  the  service  of  the  copies  should  be  one 
act ;  and  that  the  insufficiency  of  the  second  demand  is 
not  remedied  by  what  was  done  on  the  first  occasion. 

Rule  refused. 


REomA  t;.  The  Justices  of  the  West  Riding  of  the  County 
of  York. 

O  VEREND  moved  for  a  rule,  calling  upon  the  Justices  Where  the  ek- 
of  the  West  Riding  of  the  County  of  York,  to  shew  cause  ^JT^* 
why  a  mandamus  should  not  issue,  commanding  them  to  ^^^^^^^  ^^ 

a  settlement  by 
apprenticeship,  stated,  in  terms,  that  the  pauper,  when  about  sixteen  years  of  age,  **  was  put  out 
and  bound  apprentice  by  the  churchwardens  and  overseers  of  the  poor  of  W.,  &c.,  to  W.  T.,  of  the 
township  of  D.,"  but  contained  no  further  allegation  of  the  residence  of  the  pauper  in  the  township 
of  D.  under  the  apprenticeship ;  it  was  held,  that  although  the  words  "  of  the  township  of  D.," 
imported  that  at  the  thne  of  the  apprenticeship,  the  master  resided  at  D.,  yet  that  the  examination 
did  not  disclose  a  settlement,  for  that  there  was  nothing  to  shew  that  the  pauper  had  resided 
with  him  there,  under  his  indentures. 

z  z  2 
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1848.       enter  continuances^  and  bear  an  appeal  against  atretder  of 

^*^J]^^    two  justices  of  that  Riding,  for  the  removal  of  a  pauper, 

^ .         named  James  Haley,  his  ¥rifis,  and  diild,  firom  the  town- 

th»  W6rt     ship  of  Bamsley  to  the  township  of  Dartcm,  both  in  the 

^^i^S^     West  Riding.     From  the  affidavits,  it  app^ued  that  the 

Qirder  was  dated  the  27(tx  of  April,  1842^  and  that  the 

examination  of  James  Haley,  the  pauper,  on  which  it  was 

founded,  was  in  the  following  terms  :-^ 

*•  I  am  thirty-six  years  of  age,  aUd  was  boni  at  Wake- 
field. When  I  was  sixteen  years  of  age,  I  was  put  out 
and  bound  parish  apprentice  by  the  churchwardens  and 
overseers  of  the  poor  at  Wakefield,  with  the  consent  of 
two  justices  of  the  peace  for  the  said  Riding,  to  William 
Townsend,  of  the  township  of  Darton  in  the  sud  Ri<£ng, 
linen  weaver,  to  serve  until  I  attained  the  age  of  twentf- 
one  years.  I  went  to  and  served  and  resided  vrith  the 
said  William  Townsend  from  the  29th  of  March,  1822,  for 
above  three  years  and  a  half,  when,  as  work  became  scarce, 
my  master  proposed  to  give  me  my  indentures  for  ten 
shillings ;  but  as  I  had  not  so  much  money,  he  gave  me 
my.  indentures,  and  kept  my  box  for  the  ten  shillings. 
After  I  was  twenty-one  years  of  age,  I  went  to  my  master 
and  paid  him  the  ten  shillings,  and  took  away  my  box. 
After  my  indentures  were  delivered  to  me,  I  went  to  woik 
at  Mn  Holds worth*s  dve-house,  where  I  remaiDed  about 
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have  one  child  born  in  wedlock^  namely,  Ann,  aged  eleven        1848. 


^^ ' 


Reoika 


months,  and  I  am  now  poor,  and  actually  chargeable  to 
Bamsley  aforesaid;    my  examination  b  now  taken  upon  9. 

the  complaint  of  the  overseers  of  the  poor  of  Bamsley      the  W«t 
aforesaid,  caused  by  my  so  being  chargeable  to  them  as      ^2|,^ 
aforesaid,  without  having  acquired  any  legal  settlement  in 
Bamsley. 

Sworn  before  us,  John  Thomley, 

H.  Watkins. 
his 
James  +  Haley." 
mark. 
Due  service  having  been  effected  of  a  counterpart  of  the 
order  and  a  copy  of  the  examination  on  the  churchwardens 
and  overseers  of  the  township  of  Darton ;  on  the  18th  of 
June,  1842,  the  overseers  of  the  township  of  Bamsley 
received  notice,  and  a  statement  of  grounds  of  appeal. 
The  third  ground  of  appeal,  which  alone  was  material  for 
the  purposes  of  the  present  application,  was,  ^^That  the 
examination  of  the  said  J.  Haley  is  defective,  insufficient, 
and  bad,  because  it  does  not  state  the  date  of  the  alleged 
indenture  of  apprenticeship,  nor  that  the  said  J.  Haley 
served  and  resided  with  the  said  Wm.  Townsend  in  the  s^d 
township  of  Darton."  On  the  4th  of  July,  1842,  the  appeal 
came  on  to  be  heard  at  the  general  quarter  sessions  of  the 
peace,  when  the  counsel  for  the  respondent  parish  pro*- 
posed  to  offer  evidence  of  the  apprenticeship  of  the  pauper, 
and  his  residence  with  his  master,  under  such  apprentice-" 
ship,  in  the  township  of  Darton.  The  appellants,  however, 
objected,  that  it  was  incompetent  to  the  respondents  to  set 
up  a  case  of  apprenticeship,  for  that  the  examination  did 
not  specifically  aver,  that  the  pauper  had  resided  in  the 
township  of  Darton  at  the  time  when  he  was  stated  to  have 
served  William  Townsend  as  his  apprentice.  The  Court 
decided  that  this  was  a  valid  objection,  and  that  the  ex- 
amination did  not  sufficiently  allege  a  residence  of  the 
pauper  under  the  apprenticeship,  and  that,  therefore,  the 
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respondents  were  precluded  from  giving  such  evid^ice  by 
the  provisions  of  the  4  &  5  Wm.  4,  c.  76»  s.  81  (a).  No 
evidence  was  heard  on  either  side,  nor  was  any  other 
objection  taken,  and,  thereupon  th^  appeal  was  allowed,  and 
the  order  of  removal  was  quashed.  Overend  now  contended, 
that  the  statement  in  the  es^unination  was  sufficient  to  en- 
tide  the  respondents  to  give  evidence  of  the  residence  of 
the  pauper  under  his  apprenticeship.  He  maintained  that 
the  principle  to  be  acted  upon  in  such  a  case,  was,  that  if 
the  examination,  on  the  &ce  of  it,  disclosed  any  evidence, 
however  small,  to  su[^rt  the  order,  the  respondents  were 
entitled  to  give  further  evidence.  The  case  was  not  one 
which  depended  on  a  want  of  a  sufficient  particularity,  and, 
therefore,  did  not  tail  within  the  principle  of  Retina  v. 
Middleton  in  Tee^dale  (b),  where  the  time  of  renting  the 
tenement  on  which  the  order  was  made,  was  not  stated; 
or  Reffina  v.  Sussex  (c),  where  the  name  of  the  landlord 
and  the  time  were  omitted  ;  or  Reffina  v.  Bridffewater(d)y 
where  the  time  of  service  was  not  stated  in  an  examination 
setting  up  a  settlement  by  hiring  and  setvice ;  or  Regbfia 
V.  Lydeard  St  Lawrence,  (e)  where  the  date  of  the  ap- 
prenticeship was  omitted.  But  the  question  to  be  dedded 
was,  whether  the  examination  sufficiently  stated  the  ne- 
cessary ingredients  of  a  settlement ;  and  in  this  respect. 
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SO  also  in  Regina  v.  The  Justices  of  the  West  Riding  (a),  it        1843. 
was  held  that  in  the  case  of  a  settlement  by  apprenticeship,       r^^JJJT^ 
there  must  be  a  distinct  averment  of  forty  days'  residence  <^« 

•^  TbeJustioeiof 

in  the  statement  of  the  grounds  of  appeal.  But  the  dis-  tbe  West 
tinction  wa3,  that  in  the  grounds  of  appeal,  there  must  yobk. 
be  a  positive  averment  in  terms  of  all  the  ingredients  of  a 
settlement,  whereas  in  an  examination,  all  that  was  re- 
quisite was,  such  a  general  statement  containing  some  evi- 
dence of  each  material  &ct,  as  would  justify  the  removing 
justices  in  coming  to  the  conclusion  that  a  settlement  had 
been  gained,  and  in  making  the  order  of  removal.  Regina 
V.  EastviUe{b);  Regina  v.  West  Riding  of  Yorkshire  (c) ; 
Regina  v.  Stapleford  Fitzpaine  {d\  bore  no  analc^  to  the 
present  case,  because  they  involved  the  principle  of  parti- 
cularity of  statement  in  the  examination  with  reference  to 
affording  information  to  the  opposite  party,  and  had  no  bear- 
ing on  the  question,  whether,  in  point  of  law,  the  examina- 
tion contained  sufficient  evidence  of  the  requisite  ingredients 
of  a  settlement  Then,  could  it  be  said,  that  in  this  examina- 
tion, there  was  a  total  absence  of  evidence  of  the  residence 
of  the  pauper  in  the  appellant  township  under  his  apprentice- 
ship? In  a  case  of  Keighley  v.  Wilsden  (c),  there  was  evidence 
of  a  settlement  by  acknowledgment ;  consisting  in  the  fact 
that  relief  had  been  granted  to  the  father  of  the  pauper 
twenty-four  years  before,  on  one  occasion,  and  Lord  Denman 
granted  a  mandamus  to  the  justices  to  hear  an  appeal,  on 
the  ground  that  there  was  some  evidence,  although  slight 
In  this  examination  the  material  words  were  those  which 
alleged  the  apprenticeship  of  the  pauper  to  W.  Townsend, 
"of  the  township  of  Darton.**  The  word  "oP  so  used 
meant  residing  in,  and  it  had  received  such  a  construction 
under  the  Statute  of  Additions  (1  Hen.  5,  c.  5).  Stark. 
Crim.  PL  52;  Bac.  Ab.  tit  '' Abatement,''  (F.  25).     [Pa^ 

(fl)  11    Law    Journ.  (N.    S.)     *    (rf)  11    Law   Journ.    (N.    S.) 

M.  C.  80.  M.  C.  38. 

(6)  1  Gale  &  D.  150.  ie)  T.  T.  1842,  Q.  B.,  not  re- 

(r)  10  Ad.  &  El.  085.  ported. 
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1M3.  tesan,  J. — Supposing  your  argument  to  be  correct,  the  word 
cannot  also  import  that  the  pauper  resided  with  Townsend 
long  enough  to  gain  a  settlement  The  pauper  may  not 
have  senred  his  master  in  Darton  at  all].  The  Court 
would  not  assume  that  the  master  kept  his  apprentice  em- 
ployed at  a  place  distinct  from  that  in  which  he  lived.  In 
civil  cases  the  same  construction  had  been  given  to  the 
word  "of;"  Vin.  Ab.  tit  ''Abatement,''  (B.  a.  34);  and 
under  the  rule  of  Court  of  M.  T.,  15  Car.  2,  (by  whidi  it 
was  ordered  that  the  name  and  place  of  abode  of  every  de- 
ponent should  appear  in  his  affidavit),  it  had  been  construed 
to  mean  "place  of  abode."  ChiL  Arch.  p.  1229.  In 
Regina  v.  Tohe  (a),  upon  an  application  under  stats. 
43  Eliz.  c  2,  s.  7,  and  59  Geo.  3,  c.  12,  s.  26,  which  au- 
thorize the  making  of  orders  on  children  having  sufficiency 
to  maintain  their  parents,  an  order  describing  a  party  as 
T.  G.  "of"  the  parish  of  M.,  in  the  county,  &c,  was  held 
to  shew  sufficiently  that  T.  G.  lived  in  the  county  named ; 
and  there  Pattesany  J.,  said,  "  I  have  had  some  doubts  on 
this  point ;  but  the  word  '  of  very  generally  does  import 
dwelling,  and  I  think  it  may  be  taken  prima  fiune  to  do  so 
here."  It  must,  therefore,  be  presumed  that  Darton  was 
the  place  of  residence  and  of  abode  of  Mr.  Townsend ;  and 
that  the  pauper  went  and  lived  with  him  there.  This 
being  conccdcci,  the  Court  would  also  presume  the  conti- 
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Patteson,  J. — I  quite  agree  with  Mr.  Overend  as  to  the        1843. 
effect  of  the  word  "  of."    It  no  doubt  means  residing  in,       regina 
in  the  common  case  of  an  affidavit,  when  coupled  with  the  ^    ,*• . 

^  ThcJiwticcfof 

name  of  a  place ;  but  yet,  giving  full  scope  and  effect  to  the  West 
Mr.  OverencCs  argument,  there  is  still  here  this  defect,  that  YorIl. 
the  examination  does  not  say  then  residing  or  being  of  the 
township  of  Darton.  In  fact,  it  does  not  say  where  the 
master  resided.  It  is  quite  consistent  with  the  statement 
in  the  examination,  that  he  resided  with  Townsend  else- 
where than  in  Darton.  He  may  have  removed  before  the 
pauper  went  to  him.  Mr.  JVhateley,  in  a  case  this  morning, 
adverted  to  the  mischiefe  arising  from  such  a  decision ;  but, 
I  confess,  I  do  not  very  well  see  where  the  mischief  is;  and 
here,  where  the  defect  in  the  examination  is  so  palpably  hit 
by  the  grounds  of  the  appeal,  they  might  have  corrected 
their  mistake.  They  have  themselves  to  blame  if  they  pro- 
ceeded with  the  order.  It  would  have  been  exceedingly 
easy  to  quash  the  order  after  such  a  defect  as  this  had  been 
pointed  out  to  them.  If  parties  choose  to  persist,  they 
must  take  the  consequences.  I  think  the  sessions  were 
very  right. 

Rule  refused  (a). 

(a)  The  above  case  was  de-      accidentally  omitted  in  its  proper 
cided  in  M.  T.  1842,  but  was      place. 


Exparte  Hiooims,  In  re  Reoina  v.  Stack. 

\jr REAVES  moved  that  a  recognizance  of  bail  returned  j^^^'Jf^ 
into  this  Court  from  the  county  of  Worcestershire  for  the  having  heen 
purpose  of  being  estreated,  should  be  remitted  back  to  the  Court  for  the 
lustices  of  that  county  to  be  amended.     It  appeared  that  j^j^^ 
one  Stack  havine  been  held  to  bail  for  an  assault  upon  tre^ed,  Oie 

^  ^        Court  refused 

to  rcnut  It 
back  to  the  justioei  in  order  that  it  might  be  amended. 
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HiggiDSy  had  entered  into  a  lecogniianoe,  wliidi  he  had 
rinoe  forfeited,  by  committing  a  fiesh  breach  of  the  peace. 
The  recognizance  was  then  returned  into  this  Court,  bat 
upon  examination,  it  appeared,  that  in  the  margin  it  was 
dated  of  the  county  of  Worcester;  in  the  body,  it  purported 
to  be  taken  before  a  magistrate  for  the  coun^  of  Worcester, 
but  it  further  purported  to  be  taken  at  Ledbury,  in  the 
county  of  Hereford*  It  was  sworn,  that  the  justice  before 
whom  it  was  taken  was  a  magistrate  for  the  two  counties  of 
Worcester  and  Hereford.  It  was  urged  that  the  error  was 
merely  clerical,  and  that  as  a  reo^nizance  was  not  always 
drawn  up  at  the  time  it  was  taken,  even  though  in  this 
instance  it  had  been  retamed  into  Court,  it  might  be 
amended.  In  Regina  v.  The  Justices  of  St  Albans  {a\  it 
was  held  that  under  sect.  6  of  the  Parochial  Assessment 
Act,  (6  &  7  Wm.  4,  c.  96,)  which  enacts,  *^  that  the  deciffl<m 
of  special  sessions  on  appeal  against  a  poor  rate,  shall  be 
conclusiye,  unless  the  party  impugning  such  decision  give 
notice,  as  therein  prescribed,  to  the  opposite  party,  and 
within  five  days  afterwards,  enter  into  a  recognizance 
before  a  justice  of  the  peace  to  try  at  the  quarter  session," 
it  is  sufficient  that  the  recognizance  be  within  the  five  days, 
verbally  acknowledged  before  a  justice,  and  that  the 
record  of  the  recognizance  may  be  perfected  afterwards 
from  the  oiinutc  then  made.     \  ffiiHajmi  J. — So  ii]j*o 
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the  rule  prayed.     The  object  is  to  make  the  defendant        1843. 
responsible  on  this  recognizance,  but  having  moved  it  into       eT^'mi 
Court,  the  prosecutor  must  stand  or  fall  by  it.     I  cannot      Higgins. 
allow  it  to  go  back  to  be  amended     The  defendant  may 
have  known  that  the  recognizance  was  worth  nothing  when 
he  committed  the  second  breach  of  the  peace. 

Rule  refused. 


Reqina  v.  Bromhead. 

J.NGHAM    moved    for    a    certiorari     to    remove    an  Where  an  in- 

indictment  from  the  adjourned  Quarter  Sessions  of  the  i,|^prefcrred 

West  Riding  of  the   county  of  York,  into   this   Court.  Jf„"fo^*/^" 

The  offence  charged  in  the  indictment  was  the  exposure  posing  to  sale 

for  sale,  by  the  defendant,  of  unwholesome  meat,  as  human  meat,  and  the 

food;  from  an  affidavit  which  was  sworn  in  support  of  the  J^*' seize? 

present  motion,  it  appeared,  that  the  meat  had  been  seized  the  defendant 

,      ,  in  the  indict- 

by  a  constable,  and  that  after  the  indictment  had  been  pre-  ment,  brought 

ferred  and  found,  an  action  was  commenced  by  the  de-  the^Swpass'^ 
fendant,  in  which  he  complained  of  a  trespass   by  the  ^"""jt^cdin 

constable  in  the  seizure  which  had  taken  place ;  it  was  also  the  Court,  at 

-        .  -    -  .         /.  1  1 1       .       the  instance  of 

sworn,  that  it  was  expected  that  a  point  of  law  would  anse  the  prosecutor, 

upon  the  trial  of  the  indictment,  whether  it  was  an  indict-  §J^  to'reT" 

able  offence  for  a  butcher  to  expose  for  sale  unwholesome  "jovethein- 

^       ^  dictment  firom 

food,  without  proof  that  he  was  cognizant  of  the  fact  of  its  Quarter  Scs- 

unwholesomeness.     In  4  Inst  261,  c.  54,  it  was  laid  down.  Court  for  trial 

that  to  sell  corrupt  victual  was  an  offence  :  and  from  Rex 

V.  Pedly  (a),  it  might  be  argued  that  the  offence  arose, 

even  where  the  knowledge  of  the  party  charged  was  not 

proved,  provided  he  derived  a  profit  from  the  act     The 

present  motion  was  made  at  the  instance  of  the  prosecution, 

and  it  was  urged,  that  it  would  be  to  the  advantage  of  all 

(a)  1  Ad.  &  El.  822. 
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parties^  that  the  indictment  and  the  action  ahoold  be  tried 
before  the  same  tribonaL 

VfiLiAAMB,  J.-^I  confess  I  do  not  See  the  difficulties 
suggested  by  the  learned  counsel  as  being  likely  to  arise 
upon  the  trial  of  this  indictment;  nor  does  it  appear, 
whether  the  indictment  itself  raises  the  question.  It  is  not 
suggested,  that  the  Court  of  Quarter  Sessions  are  predis- 
posed to  do  injustice,  nor  is  it  by  any  means  a  complete  or 
difficult  subject  of  inquiry.  It  looks,  however,  very  much 
as  if  the  object  of  the  action  was  to  stop  the  indictment ; 
and  that  being  so,  as  the  prosecutor  is  desirous  of  removing 
the  indictment,  I  think  that  is  a  sufficient  reason. 


Rule  granted 


HOLBIES  V.  NeWLANDS. 

gwiMi,tWt  Martin  moved  for  a  rule,  calling  upon  the  defendant 
camwiqwib  a  to  shew  cause  why  a  writ  of  error  sued  out  by  him  in  this 
tCra^  vSnly  action,  and  returnable  in  the  Exchequer  Chamber,  should 
•^wd  lif  te  not  be  quashed.  The  ground  of  the  present  motion  was 
TIm  Covi»    that  a  previous  writ  of  error  upon  the  same  judgment  had 

howcvcfn  ' — 
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error  from  the  Queen's  Bench  to  the  Exchequer  Chamber       1843. 
cannot  be  quashed  by  this  Court:    and  it  seems  to  be      holmm 
doubtful  whether  the  motion  should  not  be  made  in  Chan-    ^,    »• 
eery,  from  whence  the  wnt  issued;  or  to  the  Court  of 
Exchequer  Chamber. 

On  a  subsequent  day, 

Martin  renewed  his  application,  and  obtained  a  rule  to 
quash  the  allowance  of  the  writ  of  error,  with  costs. 

Mr.  NewlandSf  the  defendant,  shewed  cause.  He  pro-> 
duced  an  affidavit  sworn  by  himself,  in  which  he  stated 
that  the  present  writ  of  error  was  not  brought  to  reverse 
the  judgment  of  the  Court  of  Exchequer  Chamber,  but 
that  it  was  brought  to  attack  a  part  of  the  judgment  of  this 
Court,  which  had  not  come  in  question  upon  the  aigument 
which  had  already  been  had  in  the  Exchequer  Chamber. 
He  objected  that  this  Court  had  no  power  to  make  the 
present  rule  absolute,  for  that  in  Jones  ▼.  De  Lisle  (a),  the 
Court  of  Common  Pleas  had  said  that  the  officer  was  bound 
to  allow  the  writ,  and  that  any  motion  to  avoid  such  allow- 
ance must  be  made  in  Chancery.  The  statute  1 1  Geo.  4, 
and  1  Wm.  4,  c.  70,  s.  8,  provided  that  "  the  Court  of 
Error,  after  errors  duly  assigned  and  issue  in  error  joined, 
shall,  at  such  time  as  the  Judges  shall  appoint,  either  in  Term 
or  Vacation,  review  the  proceedings,  and  give  judgment  as 
they  shall  be  advised  thereon ;  and  such  proceedings  and 
judgment,  as  altered  or  affirmed,  shall  be  entered  on  the 
original  record,  and  such  further  proceedings  as  may  be 
necessary  thereon  shall  be  awarded  by  the  Court  in  which 
the  original  record  remains,  from  which  judgment  in  error 
no  writ  of  error  shall  lie  or  be  had,  except  the  same  be 
made  returnable  in  the  High  Court  of  Parliament''  This, 
however,  was  only  applicable   to  cases  where  the  same 

(a)  3  Ring.  125. 
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causes  of  error  were  sought  to  be  discussed,  and  no  objec- 
tion arose  to  a  second  writ  of  error,  provided  it  did  not 
seek  to  impugn  the  judgment  of  the  Court  of  Ekrror  upon 
the  .specific  matter  ahready  argued  and  determined.  Camp- 
bell v.  Frenck(a)  seemed  to  shew  that  several  writs  of  error 
might  be  brought  upon  the  same  judgment  There,  it  was 
held,  that  if  judgment  be  given  fi>r  the  pUdntiff  on  one 
count  of  9,  declaration,  and  a  distinct  judgment  for  the 
defendant  on  another,  and  the  defendant  brings  a  writ  of 
error  to  reverse  the  judgment  on  the  first  count,  the  Court 
of  Error  cannot  examine  the  legality  of  the  judgment  on 
the  second  count,  no  error  being  assigned  on  that  part  of 
the  record. 


Martin^  in  support  of  the  rule.  The  present  motion  was 
to  induce  the  Court  to  disallow  an  act  of  its  own  officer, 
which  had  been  imprudently  done,  and  the  power  of  the 
Court  so  to  interpose  to  correct  the  mistake  of  its  officer 
could  not  be  disputed.  The  statute  was  positive  in  its 
provisions,  and  clearly  shewed  that  this  writ  was  irr^ular. 


Williams,  J. — As  to  niy  power  on  this  occadon  to 
interfere,  I  have  no  doubt  whatever.  It  is  said  that  the 
writ  is  issued  firom  another  place,  and  that  this  modem 
Bhould  have  been  made  iu  llie  Court  of  Chancery,  for  that 
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record  all  along  remains  in  the  Court  of  Queen's  Bencb. 
Then  with  regard  to  this  writ  of  error,  it  is  said,  that 
although  it  is  the  second  writ  of  error  on  the  same  judg- 
ment, still  there  is  a  distinction  in  a  case  where  such  writ 
is  brought  on  a  part  of  the  judgment,  distinct  from  that  on 
which  the  first  Writ  was  brought  The  act  of  Parliament^ 
however,  makes  no  such  distinction.  Then  here,  I  have  a 
case  of  the  allowance  of  a  writ  of  error  by  the  ofiicer  of  this 
Court,  after  another  writ  on  the  same  judgment  has  been 
disposed  of;  and  referring  to  the  act  of  Parliament,  I  find 
a  positive  and  clear  enactment,  that  a  judgment  on  a  review 
of  the  proceedings  having  been  given,  from  that  ^^  judgment 
in  error  no  writ  of  error  shall  lie  or  be  had,  except  the  same 
be  made  returnable  in  the  High  Court  of  Parliament** 
What  can  I  say  then,  except  that  the  allowance  of  this 
second  writ  in  direct  opposition  to  the  express  provisions 
of  the  statute  was  an  inadvertent  act  on  the  part  of  the 
officer,  which  ought  to  be  set  aside.  This  rule  must  be 
made  absolute,  with  costs. 

Rule  absolute,  with  costs. 


1843. 
' — V ' 

HdLllEB 

V. 

Newlands. 


Regina  v.  The  Justices  of  Middlesex. 

J.N  this  case,  a  rule  had  been  obtained,  calling  upon  the  Amleiiiii  for 

Justices  of  the  County  of  Middlesex  to  shew  cause  why  a  ^m^i"^ces 

writ  of  mandamus  should  not  issue,  commanding  them  to  *?  *°*®^  ^°" 

'  "  tmuances,  and 

hear  an  appeal 

against  a  ooDTiction  under  ike  Tampike  Act,  havinff  been  obtained ;  it  was  held,  that  it  was  no 

objection  to  counsel  appearing  to  shew  cause,  that  they  were  instructed  by  the  attorney  of  the 

trustees  of  the  road,  on  which  the  offence  was  alleged  to  haye  been  committed  by  the  applicant^ 

and  not  by  the  justice  before  whom,  or  the  informer  by  whom,  the  complaint  was  made,  on  which 

the  conriction  took  place,  and  to  whom,  respectively,  the  rule  was  addressed. 

A  conviction  having  taken  place  under  the  Turnpike  Act,  on  Monday,  the  2nd  of  May,  and 
notice  of  appeal  served  on  the  following  Monday,  the  9th  of  May :  Held,  that  it  was  too  late, 
for  that  it  was  not  **  within  six  days  after  the  cause  of  complaint,**  within  the  provisions  of  the 
87th  section  of  the  4  Geo.  4,  c.  95. 

An  appeal  came  on  to  be  heard  on  the  6th  of  July,  when  it  was  adjourned,  bv  reason  of  the 
press  of  business  at  Sessions ;  on  the  7th  of  August,  (the  next  appeal  day,)  it  was  aeun 
adjourned  **  by  consent  of  counsel  :**  Held,  that  the  respondents,  on  a  subsequent  iqppeal  day, 
were  nevertheless  entitled  to  call  for  proof  of  the  original  notice  of  appeal,  or  to  object  that  the 
notice  given  was  insu£Bcient. 
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enter  continuances,  and  hear  an  appeal  at  Quarter  Seariona^ 
against  a  conviction  of  one  justice,  under  the  TnmjSke 
Act  From  the  affidavits,  on  which  the  motion  had  been 
made,  it  appeared,  that  in  pursuance  of  a  summons  served 
upon  him,  the  present  applicant,  on  Monday,  the  2nd  of 
May,  1842,  attended  before  a  magistrate  for  the  coun^  of 
Middlesex,  to  answer  a  complaint,  for  that  he,  on  die  16th 
of  April,  in  the  parish  of  Hillingdon,  in  that  county,  had 
passed  through  a  certain  authorized  toll-gate,  in  a  vehicle 
drawn  by  one  horse,  without  paying  the  toll ;  that,  on  that 
day,  the  hearing  (^  the  summons  and  compUdnt  took  place, 
and  that  he  was  convicted;  that  on  Monday,  the  9th  of 
May,  a  notice  of  appeal,  duly  signed,  and  in  conformi^ 
with  the  provisions  of  the  act  4  Geo.  4,  c  95,  s.  89,  was 
served  on  the  convicting  justice,  and  that,  on  the  12th  of 
May,  the  i^pellant  entered  into  the  sureties  required  by 
the  statute ;  that  the  appeal  came  on  to  be  heard  at  sesuons 
on  the  6th  of  July,  and  that  the  appellant  was  then  in 
Court  with  hb  witnesses,  prepared  to  prosecute  his  appeal: 
that  on  the  appeal  being  called  on,  the  counsel  for  the  re- 
spondent, without  requiring  service  of  the  notice  of  ajqpeal, 
or  any  other  fact  to  be  proved,  applied  to  have  the  hearing  of 
the  appeal  adjourned  to  the  next  session,  on  the  grounds  that 
one  Otway,  by  whom  the  information  and  complaint  before 
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Tiizance,  but  objected  to  the  appeal  being  heard,  on  the        1843. 
ground  that  the  notice  of  appeal  was  not  served  within  the      r^^JJJJ"^ 
time  prescribed  by  the  act,  for  that  the  said  act  required  -,,•'•.      ^ 
the  notice  to  be  senred  ^*  within  six  days  after  the  cause  of   Middlbsex* 
such  complaint^'*   having  'arisen,  and  that  more  than  six 
days  had  elapsed  in  the  present  case  between  the  time  of 
the  conviction  and  the  service  of  the  notice  of  appeal,  and 
that  thereupon  the  Court  of  Quarter  Sessions  acted  upon 
the  said  objection,  and  refused  to  hear  the  said  appeal,  and 
the  conviction  was  confirmed. 

Cbarkson  and  Chambers  now  appeared  to  shew  cause,  and 
produced  affidavits  in  answer. 

Bodhiuy  in  support  of  the  rule,  objected  to  theit  being 
heard.  This  rule  was  drawn  up,  calling  upon  the  con- 
victing magistrate,  and  upon  Otway,  who  was  the  informer^ 
to  shew  cause.  From  the  affidavits  on  the  other  side,  it 
did  not  appear  that  counsel  were  instructed  by  either  of 
these  persons;  but  on  the  contrary  it  appeared,  that  they 
were  instructed  by  the  attorney  for  the  lessees  of  the  roads, 
who,  in  his  affidavit,  distinctly  stated,  that  he  was  retained 
by  the  lessees,  for  the  purpose  of  supporting  the  conviction^ 
These  parties  were  altogether  strangers  both  to  this  rul^, 
and  to  the  appeal,  and  could  not  be  heard.  The  case  of 
Johnson  v^  Marriat  (a),  was  like  this,  in  principle,  and  sup- 
ported the  objection ;  for  there,  it  was  held,  that  a  party 
upon  whom  a  rule  did  not  call,  could  not  be  heard,  although 
he  was  served  with  the  rule,  and  that  if  he  did,  the  Court 
would  not  give  him  the  costs  of  his  appearance* 

Williams,  J. — I  do  not  think  this  objection  can  prevail 
The  counsel  who  appear  to  shew  cause  must  go  on. 

Clarhson  and   Chambers.     The  affidavits  in  answer  to 

(o)  Ante,  vol.  2,  p.  343,  O.  S.;  S.  C.  2  Cr.  &  M.  183. 
VOL.  n. — ^N.  S.  AAA  D.  P.  G« 
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those  on  which  this  rule  had  been  obtained,  denied  that 
the  appeal  had  been  adjourned  on  the  6th  of  July,  on  the 
application  of  the  respondent,  or  that  the  absence  of  Otway, 
the  informer,  had  been  relied  upon  as  a  reason  for  such  ad- 
journment ;  it  was  sworn  that  Otway  was  only  introdoced 
into  the  case  as  the  informer ;  that  he  was  a  police  officer, 
and  that  he  had  nothing  to  do  with  the  case,  in  point  of 
fact ;  that  the  appeal  was  adjourned  on  the  6th  of  July, 
on  account  of  the  great  pressure  of  business  at  sessions  on 
that  day,  and  that,  on  the  occasion  of  the  second  adjourn- 
ment, such  adjournment  was  made  entirely  to  suit  the 
convenience  of  counsel,  whose  professional  duties  called 
them  elsewhere  on  the  day  in  question.  With  regard  to 
the  objection  raised  at  sessions,  it  was  submitted  that  it  was 
valid,  and  fatal  to  the  appeal.  The  statute  4  Geo.  4,c95, 
s.  87,  provided,  ^Uhat  if  any  person  shall  think  himself 
aggrieved  by  any  order,  judgment,  or  determination  made, 
or  by  any  matter  or  thing  done  by  any  justice  or  justices 
of  the  peace,  &c.,  in  pursuance  of  this  act,  &c.,  such  person 
may  appeal  to  the  justices  of  the  peace,  at  the  next  general 
or  quarter  sessions  of  the  peace,  to  be  held  for  the  county, 
&c.,  wherein  the  cause  of  such  complaint  shall  arise,  such 
appellant  first  giving,  or  causing  to  be  given  to  such  justice, 
&c,  notice  in  writing  of  hb  intention  to  bring  such  appeal 
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Monday  the  9th,  which  was  the  seventh  day.  There  was  1848. 
nothing  even  to  shew  that  a  notice  of  appeal,  served  on  a  reoina 
Sunday,  would  be  bad ;  for  a  notice  of  appeal  could  hardly  -«  ,'• . 
be  said  to  be  '*  any  writ,  process,  warrant,  judgment,  or  Middlbsbx 
decree,"  service  of  which,  if  made  on  the  Lord's  day,  was 
rendered  void  by  the  29  Car.  2,  c  7,  s.  6.  Aiguing  by 
analogy  to  the  proceedings  of  the  Courts  of  law,  it  would 
clearly  appear,  that  the  Sunday  must  be  reckoned  in,  be* 
cause,  by  the  Reg.  Gen.,  H.  T.,  2  Wm.  4,  s.  8  (a),  it  was 
ordered,  **  that  in  all  cases  in  which  any  particular  number 
of  days,  not  expressed  to  be  clear  days,  is  prescribed  by  the 
rules  or  practice  of  the  Courts,  the  same  shall  be  reckoned 
exclusively  of  the  first  day,  and  inclusively  of  the  last  day, 
unless  the  last  day  shall  happen  to  fidl  on  a  Sunday,  &c., 
in  which  case  the  time  shall  be  reckoned  exclusively  of 
that  day  also."  This  was  an  objection  which  went  to  the 
very  question  of  the  jurisdiction  of  the  Court  of  Quarter 
Sessions  in  the  case,  and  if  it  were  made  out,  the  effect  of 
it  was,  that  it  could  not  be  waived  either  by  any  act  of  the 
Court  of  Quarter  Sessions,  or  of  the  respondents,  for  it 
deprived  the  appellants  of  all  locus  standi  in  Court.  Bex 
V.  Jtutices  of  Oxfordshire  (b). 

Bodkifiy  in  support  of  the  rule*  It  was  admitted  on  the 
other  side,  that  the  appellant  was  entitled  to  reckon  the 
six  days  exclusive  of  the  day  on  which  the  conviction  took 
place.  The  aigument  that  service  of  the  notice  of  appeal 
on  a  Sunday  would  be  good,  could  not  be  supported ;  for 
the  proper  observance  of  the  Sabbath  would  prevent  the 
Court  firom  giving  any  effect  to  acts  done  on  that  day. 
Sunday,  however,  was  in  this  case,  the  sixth  day  firom  the 
day  of  conviction,  and  the  question  was  whether  the  ap- 
pellant was  to  anticipate  that  day,  and  serve  his  notice  of 
appeal  on  the  fifth  day,  or  whether  the  Court  would  not 
adopt  the  more  liberal  view  of  the  case,  and  hold  him  to 

(a)  Ant9,  vol.  1,  p.  300,  O.  S.  (6)  1  M.  k  Sel.  446. 
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be  entitled  to  pass  over  the  Sunday,  and  to  serve  his  notice 
on  Monday.  This  was  in  &ct  the  effect  of  the  rule  of 
Court,  H.  T.  2  Wm.  4,  already  cited :  for  although  it  vras 
provided  that  where  Sunday  fell  upon  any  day  but  the  last 
day,  it  should  be  reckoned,  still  where  it  was  the  last  day, 
it  was  to  be  reckoned  exclusively,  and  the  party  was 
entitled  to  the  additional  day.  The  rule  of  Court  was 
declaratory  merely,  and  confirmed  that  which  had  been 
previously  adopted  as  the  practice.  It  would  be  convenient 
that  the  same  practice  should  prevail  in  the  computation 
of  time  in  every  species  of  proceeding.  But  secondly,  this 
objection  had  been  waived.  It  might  be  admitted  to  be 
the  rule,  that  where  the  Court  of  Quarter  Sessions,  of  its 
own  authority,  postponed  the  consideration  of  any  question 
brought  before  it,  such  postponement  had  no  operation  to 
give  the  Court  any  jurisdiction  which  it  did  not  before 
possess.  Here,  however,  the  adjournments  had  been  the 
acts  of  the  parties  themselves,  and  it  was  clear  that  they 
could  waive  any  technical  objections.  Admitting  that  the 
adjournment  of  the  6th  of  July  was  the  act  of  the  Court, 
it  appeared  from  the  entry  in  the  book  of  the  clerk  of  the 
peace,  as  it  was  sworn  that  the  appeal  was  on  the  7th  of 
August  '^  adjourned  by  the  consent  of  counsel"  This  then 
was  an  act  of  the  parties,  for  it  was  not  said  that  counsel 
were  then  actioiJ:  in  pursuance  of  any  arrangement  to  n>ect 
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c.  95.   The  notice  of  appeal  is  required  by  the  87th  section        184.1. 
of  the  statute  to  be  given  "  within  six  days  after"  the  cause     ^"T?''"""' 
of  complaint  shall  have  arisen.    The  conviction  in  this  case  f- . 

took  place  on  Monday  the  2nd  of  May ;  the  notice  of  Middlesex. 
appcal  was  served  on  Monday  the  9th  of  May,  the  8th 
being  Sunday.  It  was  contended  that  this  notice  was 
sufficient,  because  the  sixth  day  fell  on  a  Sunday,  and  that 
the  party  had  therefore  the  Monday,  in  which  to  give  his 
notice  of  appeal ;  and  it  was  also  urged,  that  the  ap^ieal 
having  been  respited  from  session  to  session,  the  notice  of 
appeal  was  thereby  dispensed  with,  or  the  objection  on 
the  ground  of  its  supposed  insufficiency  was  waived.  In 
respect  to  the  latter  point,  the  case  of  Rex  v.  The  Justices 
of  Hertfordshire  was  cited.  There,  a  notice  of  appeal 
(against  a  rate)  containing  the  grounds  of  appeal,  was 
served  in  due  time  for  trial  at  the  first  sessions,  and  was 
ready  for  proof  there,  but  was  not  proved  or  admitted, 
the  respondents  obtaining  an  order  of  respite  on  payment 
of  costs,  whereupon  the  notice  was  handed  to  the  clerk  of 
the  peace,  who  made  out  the  order  of  respite,  inserting  in 
it  the  grounds  of  appeal:  and  the  Court  held,  that  as  the 
respondent  had  acted  on  the  notice,  the  appellant  was 
entitled  to  be  heard  at  the  following  sessions,  without 
proving  any  notice  of  appeal  There,  it  appeared  that 
before  the  first  session,  a  sufficient  notice  of  appeal  was 
given ;  and  in  a  later  case  of  JRex  v.  The  Justices  of  the 
West  Riding  of  Yorkshire  {a)^  which  was  not  cited  on  the 
argument,  the  Judges  considered  the  point  now  before  me, 
and  expressed  a  clear  opinion  that  where  there  had  been 
an  adjournment,  the  respondents  might,  notwithstanding, 
call  for  proof  of  the  original  notice  of  appeal,  which  in  that 
case  also  was  good,  as  they  were  not  entitled  to  call  for 
notice  of  appeal  to  the  then  sessions,  to  which  the  adjourn- 
ment had  been  made.  I  think,  therefore,  that  the  question 
whether  the  original  notice  in  this  case  was  sufficient  ne- 

(fl)  5  B.  &  Ad.  667  ;  S.  C.  2  N.  &  M.  390. 
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cessarily  arises  here ;  and  on  this  point  I  do  not  feel  myself 
called  upon  to  question  the  propriety  or  conader  the  effect 
The  Jw^cesof  ^^^®  Tulea  of  Court  in  civil  cases;  and  still  less  do  I  think 
MmDLESBx.  that  I  should  consider  the  question  whether  service  on  the 
Sunday  would  be  suflBcient.  But  the  question  which  I 
have  to  determine  arises  upon  the  distinct  language  of  the 
statute :  and  upon  that  language  how  can  I  say  that  this 
notice  was  given  toitkin  six  days?  It  was  indeed  conceded 
that  it  was  not ;  but  it  was  argued  that  Sunday  ought  not 
to  be  reckoned  in  the  computation.  No  authori^  is  dted 
in  support  of  this  argument,  and  in  the  absence  of  one,  I 
think  that  the  plain  words  of  the  act  are  not  to  be  got  rid 
o£  And  I  feel  the  less  regret  at  coming  to  this  conclusion, 
because  there  were  five  clear  days  in  which  the  notice 
might  have  been  served ;  but,  the  appellant  chose  to  neglect 
them,  and  to  raise  this  discussion.  This  rule  must  be  dis- 
charged, but  without  costs,  as  I  think  that  there  was  fiu- 
too  much  doubt  about  it  to  entitle  the  parties  called  upon 
by  this  rule  to  ask  for  them. 

Rule  discharged  accordingly. 


Ex  parte  Mart  Evans. 
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been  moved,  stated,  that  on  the  30th  of  October,  1841,  a  1843. 
citation  was  issued  fix)in  the  Consistory  Court  of  St  David's,  e^^TIT' 
against  the  applicant,  to  answer  the  Rev.  T.  B.  Gwyn,  in  BIary  Evans. 
a  certain  cause  of  defamation,  or  slander;  that  on  the  11th 
of  November  in  that  year,  the  applicant  duly  appeared  by 
her  proctor,  and  that  on  the  13th  January,  1842,  Mr. 
Gwyn  exhibited  and  filed  his  libel  or  allegation ;  that  the 
libel  stated,  that  in  the  months  of  September  and  October, 
1841,  the  said  Mary  Evans,  ''in  an  angry,  reproachful, 
malicious,  and  invidious  manner,  several  times  or  at  least 
once,  in  the  presence  and  hearing  of  divers  credible  per- 
sons (who  then  and  there  understood  the  Welch  language), 
did  de&me  the  said  Rev.  T.  B.  Gwyn,  who  was  and  is  a 
person  of  good  reputation  and  character,  and  chai^ged  him, 
the  said,&c.,  with  intoxication  and  indecency,  and  speaking 
of  and  meaning,  and  intending  the  said,  &c.,  sayed,  affirmed, 
and  published,  several  times  or  at  least  once,  certain  scan- 
dalous, opprobious,  and  de&matoiy  words,  that  is  to  say, 
&c.,  which  said  several  Welch  words  and  expressions,  being 
translated  into  the  English  luiguage,  have  in  their  ordinary 
interpretation  the  following  sense  and  meaning,  that  is  to 
say :  ''What  time  did  your  master  come  home  last  night? 
was  he  sober  ?  the  blackguard  was  drunk ;  he  must  have 
been.^  The  libel  then  set  out  some  more  words  in  the 
Welch  language,  and  proceeded,  "which  said  several 
Welch  words  and  expressions,  being  translated  into  the 
English  language,  have,  in  their  ordinary  interpretation, 
the  following  sense  and  meaning,  that  is  to  say :  '  lie,  on 
the  night  before,  on  his  way  from  Carmarthen,  overtook 
me  on  the  high  road,  and  attempted  to  throw  me  and  my 
horse  into  the  ditch ;  also  put  his  hand  under  my  safeguard, 
and  then  shoved  it  up  under  my  petticoat,  until  it  reached 
my  knee ;  I  struck  him  with  my  whip,  and  gallopped  ofi^;* 
or  words  to  the  like  tenor  or  effect,  tending  to  injure  the 
good  name,  fame,  and  reputation,  of  the  said  Rev.  T.  B. 
Gwyn,  and  meaning  by  such  words  (amongst  other  things), 
that,  on  the  said  occasion,  the  said  Rev.  T.  B.  Gwyn  was 
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1843.  not  sober,  and  that  he  wanted  to  violate  the  person  of  her 
Ex  parte  ^®  ^^  Mary  Evans,  or  that  he  otherwise  ccmducted  or 
MaeyEyans.  wanted  to  conduct  himself  indecently  and  incontinently 
towards  her."  The  affidavit  further  stated,  that  the  said 
libel,  on  the  10th  of  Februaiy,  1842,  was  admitted  by  the 
presiding  Judge  of  the  Consistory  Court,  and  that  on  the 
14th  of  April,  the  proctor  of  the  applicant  pleaded  n^a- 
tively  to  the  said  libel ;  that  the  cause  came  on  for  hearing 
before  the  Rev.  D.  A.  Williams,  clerk,  as  the  presiding 
Judge  of  the  said  Court,  on  the  12th  of  May,  whereupon 
the  said  Consistory  Court  proceeded  to  examine  into  the 
truth  of  the  said  libel,  by  the  examination  of  witnesses, 
whereby  it  did  appear  to  the  said  Court  that  the  said  libel 
was  proved,  and  the  said  Rev.  D.  A.  Williams,  as  such 
Judge,  proceeded  to  make  a  decree  that  the  said  libel  was 
proved,  and  thereupon  minutes  of  such  his  decree  were 
entered  on  the  books  of  the  deputy  registrar  of  the  Court, 
whereof  the  following  is  a  copy :  "  Decree  by  the  Court ; 
words  libelled,  proven,  and  that  party  respondent  pay  the 
costs  of  this  suit"  The  affidavit  alleged  further,  that  the 
decree  was  protested  against  by  the  proctor  of  the  applicant, 
and  that  it  had  not  yet  been  enforced  against  the  applicant 
The  following  decree,  as  finally  drawn  up,  was  admitted  by 
both.  The  decree,  as  finally  drawn  up,  and  admitted 
by  both  sides,  found,  ^*  That  the  said  Mary  Evans  did,  in 
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was  dischaiged  in  consequence  of  a  defect  in  the  title  of  1843. 
the  aflSdavits  (a).  The  present  rule  had  been  subsequently  ex  parte 
moved  upon  amended  affidavits ;  but  it  was  submitted  that  ^^^^  Evans. 
the  subject  matter  of  the  motion  having  been  already  dis- 
posed ofs  the  Court  would  not  sanction  a  second  applica- 
tion founded  upon  the  same  grounds.  But  upon  the  merits 
also  the  rule  must  be  discharged.  The  foundation  of  the 
application  was,  that  the  spiritual  Court  had  exceeded  its 
jurisdiction,  and  that  the  matters  complained  of  in  the  libel 
were  of  temporal  and  not  of  spiritual  cognizance.  From 
the  case  of  Full  v.  Hutchins  (b),  it  appeared,  that  where 
a  matter  is  properly  triable  at  common  law,  prohibition  lies 
before  sentence,  but  that  if  a  party  submits  to  trial,  it  b 
afterwards  too  late.  In  Stainbank  v.  Braelshaw  (c),  the 
same  rule  was  laid  down.  In  the  present  instance  the 
applicant  had  pleaded  negatively  to  the  libel,  and  had 
submitted  to  a  trial,  and  a  decree  had  been  made,  and  it 
was  therefore  incompetent  for  her  now  to  come  to  the 
Court.  Carslake  v.  MapUdoram  (d),  bore  out  this  objec- 
tion, and  further  shewed  that  in  such  a  case  it  was  incum- 
bent on  the  party  making  the  application,  to  satisfy  the 
Court  clearly,  that  the  spiritual  Court  had  no  jurisdiction. 
In  Hart  v.  Marsh  (e\  Lord  DenmaUf  in  his  judgment 
said,  ^^  To  set  aside  proceedings  after  sentence,  it  should 
be  shewn  that  the  Court  has  already  exercised  a  jurisdiction 
which  it  did  not  possess.''  In  that  case  the  Consistory 
Court  of  Hereford,  upon  articles  exhibited  against  a  bene- 
ficed clerk,  pronounced  sentence  that  the  said  articles  were 
for  the  most  part,  sufficiently  and  fully  proved,  and  sus- 
pended him  for  three  years ;  after  sentence,  a  rule  for  a 
prohibition  was  obtained,  on  the  suggestion  that  some  of 
the  articles  contained  charges  cognizable  in  Courts  of  com- 
mon law ;  but  it  was  not  denied  that  others  were  of  eccle- 

(ff)  Ex  parte  Evans,  ante,  p.  {d)  2  T.  R.  473. 

410.  (c)  6  Ad.  9i  El.  591 ;  S.  C.  1 

(6)  Cowp.  422.  N.  &  P.  62  ;  Ante,  vol.  5,  p.  424, 

(c)  10  East,  349,  note  (c).  O.  S. 
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1843.  siastical  cognizance ;  and  it  was  held,  that  after  this  BNt- 
^^JZ^^CIZ^  tence  it  most  be  presumed  that  the  Ecclesiastical  Court 
Makt  Etaks.  had  proceeded  upcm  such  mattent,  as  were  within  its  cog- 
nizance, and  the  rule  was  discharged.  From  that  decision 
it  seemed  clearly  to  follow  that  the  applicant  must  shew 
that  the  spiritual  Court  had  exceeded  its  jurisdictiim, 
but  for  anything  that  appeared  in  the  present  case,  that 
Court  had  confined  its  decree  to  matters  of  purely  eccle- 
siastical cognizance.  The  sentence  did  not,  in  its  terms, 
find  that  all  the  words  were  proved ;  but  only  that  ^the 
said  Mary  Evans  did,  &c.  maliciously  say,  publish,  and 
report  several  scandalous,  reproachful,  and  defiunatory 
words  in  the  said  libel  mentioned."  It  did  not  find  that 
she  had  spoken  the  several  words,  which  would  have  in- 
cluded the  whole,  and  if  any  of  the  words  formed  matter 
of  ecclesiastical  cognizance,  the  decree  might  have  pro- 
ceeded on  them,  and  the  prohibition  would  not  go.  The 
all^ations  in  the  libel,  by  no  means  confined  the  decree 
to  any  precise  form  of  words;  for  the  expressions  laid  were 
not  alleged  with  absolute  certainty,  but  the  words  stated 
were  alleged  to  have  been  used,  "  or  words  to  the  like 
tenor  or  efiect"  Then,  were  all  the  matters  here  alleged, 
or  any  of  them,  triable  before  an  Ecclesiastical  Court? 
The  first  important  expressicm  stated  to  have  been  used  in 
reference   la    Mr,    Gwyn,    wae^    "  The    blackguard    wns 
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punishable  by  ecclesiastical  censures,  was  in  itself  a  matter  1843. 
cc^izable  by  the  Ecclesiastical  Courts.  The  third  ofience  eT^C^ 
imputed  by  the  words  said  to  have  been  used,  was  that  of  Mary  Etans. 
indecency,  accompanied  with  violence,  and  the  act  alleged, 
if  done  without  the  consent  of  the  party,  would  undoubtedly 
amount  to  an  offence  of  temporal  cognizance,  namely,  an 
assault  It  was  consistent,  both  with  the  allegation  and 
the  findings  however,  that  the  consent  of  the  applicant  was 
not  withheld,  and  if  that  were  so,  the  charge  was  reduced 
to  that  of  mere  indecency.  To  impute  indecent  conduct 
merely  to  an  individual,  afforded  no  cause  of  action ;  but 
to  impute  indecent  conduct  to  a  cleigyman,  was  to  allege 
an  offence  of  which  the  Ecclesiastical  Courts  clearly  had 
cognizance.  It  rested  upon  the  applicant,  however,  to 
prove  that  none  of  the  offences,  alleged  by  the  words  used, 
were  of  ecclesiastical  cognizance.  Or  even  if  it  should  be 
shewn  that  some  or  all  of  the  words  were  actionable,  it  lay 
upon  her  to  prove  that  the  matters  in  reference  to  which 
those  words  were  used,  were  not  cases  in  which  the  eccle- 
siastical and  the  temporal  Courts  had  concurrent  jurisdic- 
tion, for  it  might  be  that  a  party  might  proceed  in  the 
Ecclesiastical  Court,  pro  salute  animae,  and  that  he  might 
also  proceed  at  common  law  to  obtain  compensation  in 
damages  for  the  personal  injury  inflicted  upon  him.  He 
referred  to  Bac.  Abr.  tit  **  Prohibitum^'*  (L  6).  Slader  v. 
Smalbrooke  (a),  Evans  v.  Braum  (6). 

E.  K  WtUiams  in  support  of  the  rule.  First,  this  was 
not  a  case  in  which  the  rule  contended  for  on  the  other 
side,  that  the  application  could  not  be  renewed,  applied. 
[  WilMamSy  J. — You  may  pass  that  objection,  I  do  not  think 
it  can  be  sustained].  Secondly,  the  application  was  not  too 
late,  if  the  Court  below  had  taken  upon  itself  to  dedide 
upon  matters  over  which  it  had  no  jurisdiction,  and  the 
£Eict  of  sentence  having  been  decreed,  made  no  difference. 

(a)  1  Lev.  138.  (6)  2  Ld.  Raym.  1101. 
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1843.  Cam.  Dig.  tit  ^^  Prohibitunij^  (D.)  Upon  general  principles, 
^EsMrtefi  ^°  ^^^^^  of  slander,  the  Ecclesiastical  Court  had  jorisdiction 
Maey  Evans,  only  where  they  possessed  the  power  to  punish  the  offence 
imputed  by  the  slanderous  words,  and  where  the  punish- 
ment of  such  offence  was  exclusively  within  their  province. 
2  Burris  Ecclesiastical  Law,  by  Phillimare,  p.  126,  HolUnff^ 
sheatTs  case  {a\  Galizard  v.  BigauU  (ft).  Then  did  the  libel 
in  this  case  impute  any  offence  cognizable  by  the  Courts  of 
common  law.  It  was  submitted  that  it  did,  for  that  the 
words  alleged  to  have  been  used,  clearly  imputed  to  Mr. 
Gwyn  the  commission  of  a  batteiy  as  well  as  an  assault, 
and  this  being  an  indictable  offence,  the  jurisdiction  of 
the  Ecclesiastical  Court  was  ousted,  and  the  writ  of  pro- 
hibition must  go.  The  sentence  did  not  bear  the  limited 
construction  put  upon  it  by  the  other  side,  but  in  say- 
ing that  Mary  Evans  had  used  **  several  scandalous  words 
in  the  libel  mentioned,*'  it  meant  that  the  whole  of  the 
words  alleged,  had  been  proved.  If  that  were  so,  the 
words  charging  the  temporal  offence,  must  be  taken  to 
have  been  proved.  But  the  Ecclesiastical  Court  had  no 
jurisdiction  in  respect  of  any  of  the  matters  alleged.  To 
call  a  clergyman  a  blackguard,  was  not  to  impute  to  him 
any  offence  of  ecclesiastical  cognizance,  and  if  no  such 
offence  was  alleged,  the  Spiritual  Court  possessed  no  power 
to  entertain  a  suit  for  the  use  of  such  words.     To 
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cited,  that  the  prohibition  must  still  go,  for  that  to  entitle        1?43. 
them  to  retain  the  cause,  they  must  possess  exclusive  juris-      Ex^arte 
diction.     That  part  of  the  allegations  was  matter  of  eccle*  Mary  Evans. 
siastical  cognizance,  was  immaterial  where  the  whole  were 
so  mixed  up  as  not  to  be  distinguished  from  each  other 
or  separated.      Grimes  v.  Lovel  (a),  2  Bum's  Ecclesiastical 
Lawy  p.  128,  and  a  case  oi  Legat  v.  Wright  {J)\  there  cited. 

Cur.  adv.  vult, 

Williams,  J. — This  case  was  discussed  before  me  a  few 
days  ago.  It  was  a  motion  for  a  prohibition  to  stay  pro- 
ceedings in  the  Consistory  Court  of  the  Bishop  of 
St  Davids,  after  sentence  pronounced  therein.  Several 
questions  were  raised  in  the  course  of  the  argument,  and 
the  first  of  these  was,  whether  the  application  came  too 
late?  Upon  that  point,  however,  I  entertain  no  doubt. 
It  seems,  to  me,  to  be  clear  that  the  application  is  not  too 
late  if  an  excess  of  jurisdiction  appears ;  that  is  to  be  con- 
sidered as  being  either  decided  or  recognised  in  Carslake 
V.  Mapledoram^  (c),  and  Hart  v.  Marsh  (d).  But  it  appears, 
from  those  cases,  that  the  onus  of  shewing  such  want  of 
jurisdiction  is  cast  on  the  party  applying.  The  other 
questions  discussed,  resolve  themselves  into  this, — ^whether 
that  want  of  jurisdiction  is  here  shewn  ?  Here,  however, 
there  are  not,  as  there  were  in  Hartv.  Marsh,  some  matters 
of  ecclesiastical,  some  of  temporal  cognizance.  In  that  case 
the  sentence  was  founded  on  some  of  the  charges  only, 
and  there  was  nothing  to  shew  that  the  sentence  did  not 
proceed  on  those  of  ecclesiastical  cognizance  only.  Here 
is  an  article  not  charging  misconduct  only,  but  the  libel 
charges  the  defamation  of  a  spiritual  person,  and  it  imputes 
an  offence,  or  offences,  also  of  temporal  cognizance.  There 
are  authorities  to  shew  that  where  in  libels  for  defamation, 
in   the  Ecclesiastical  Courts,   the  defamation  consists  of 

(a)  1  Ld.  Raym.  446.  (c)  2  T.  R.  473. 

(6)  2  Jur.  EccL  215.  {d)  5  Ad.  Be  El.  591* 
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184S.  temporal  offences  only,  the  jurisdiction  of  the  Ecclesiastical 
^^^C^  Courts  is  ousted,  and  prohibition  will  lie,  Evans  v. 
MaeyEtans.  Brown  {a\  HoUingsheaJCs  case  (b),  and  a  case  oi  Legat  v. 
Wrighty  is  cited  by  Mr.  Bum  as  an  authori^.  But  there 
is  a  di£Sculty,  whether  the  sentence  in  this  case  must  be 
understood  as  proceeding  at  all  on  that  part  of  the  words 
which  impute  a  temporal  offence — a  proposition  which 
should  be  clearly  established  before  this  rule  is  made  ab- 
solute. This  is  my  impression  at  present,  but  I  shall 
enlarge  the  rule,  and  ^ve  the  defendant  below  an  oppor- 
tunity of  declaring  in  prohibition,  if  he  shall  be  so  advised, 
by  which  means,  the  whole  matter  will  be  brought  before 
the  Court  I  am  the  more  inclined  to  do  so,  because  I  find 
an  indisposition  to  make  such  a  rule  absolute,  when  a  ques- 
tion of  costs  is  the  subject  of  dispute.  I  will  give  the  de- 
fendant time  to  declare,  up  to  the  first  day  of  next  Term, 
and  if  she  fiuls  to  do  so  in  that  time,  the  rule  must  be 
discharged. 

Rule  accordingly. 


(a)  2  Ld.  Raym.  1101. 


(Jb)  Cro.  Car.  829- 


735 


COURT    OF    EXCHEQUER. 

IN  THE  SIXTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Angus  v.  Redford.  1843. 

C/ASE  for  injury  to  the  plaintiff's  reversion  in  certain  Antctionfor 
premises,  by  reason  of  the  defendant  permitting  the  con-  p^iStiri  w- 
tinuance  of  a  wall,  rooms,  and  gutter,  alleged  to  have  been  ▼«"»<>"> «.  ««•- 
wrongfully  erected  by  the  defendant's  devisor.     There  was  was  referred 
a  second  count  for  pulling  down  a  board  affixed  to  the  Nisi  Prios, 
plaintiff's  premises,  and  thereby  injuring  a  wall.     Plea,  rJwered^e 

notguilty.  ,        .,_  ,  ,    ^Tr^ 

The  cause  came  on  for  tnal,  before  Coltman,  J.,  at  the  for  pUintiff  or 
last  Sussex  Assizes,  when  a  verdict  for  the  plaintiff  was  to  determine 
taken  by  consent,  subject  to  a  reference  of  the  cause,  and  Jh^  iJ^^iSj^ 

all  matters  in  difference  between  the  parties.     The  order  done  by  either 

.  •       P^rtJ*     The 

of  reference  authorized  the  arbitrator  to  direct  that  a  verdict  arbitrator  was 

should  be  entered  for  the  plaintiff  or  the  defendant,  as  []^  defendut 

he  should  think  proper,  and  to  determine  what  he  should  ^^J^^}^^ 

think  (it  to  be  done  by  either  of  the  parties  with  respect  to  he  refiued,  and 

the  matters  in  difference  between  them.     The  house  and  the  verdict 

premises,  in  question,  adjoined  the  house  of  the  defendant,  [iffihoiSd™' 

who  was  tenant  for  life,  and  the  matters  in  difference  be-  stand,  except 

as  to  the  Be- 
tween the  parties  were,  whether  the  defendant  had  a  right  cond  count ; 

to  use  the  plaintiff's  back  wall  for  the  inside  of  her  rooms,  mages  ahonld 

and  to  plaster  and  paint  it,  and  to  carry  water  round  the  ^  'l^d'JhaJ^ 

the  action  was 
brought  to  try  a  right :  Held,  first,  that  the  arbitrator  had  no  power  to  order  the  judgment  to  be 
arrested :  Secondly,  that  the  arbitrator  was  not  bound  to  state  what  right  the  action  was  brought 
to  try :  Thirdly,  (  Parke,  B.,  dissentiente,)  that  the  arbitntor  wu  not  bound  to  order  something 
to  be  done  by  the  parties. 


736  CASHS   ON   POINTS  OF   PRACTICB,   EZCH. 

1843.        plaintiff's  chimney  to  the  lead  flat  over  the  plaintiff^s  prc- 

j[^l^^     mises,  and  whether  she  had  a  right  to  the  support  of  the 

^    '•  plaintiff's  wall     The  arbitrator  viewed  the  premises,  and 

Redfoed.      \,  ,     ,         ,     .  , .       .  .  .  i_ 

directed  the   parties  to  state   to  him,  in  v^ntingy  those 

matters  which  were  not  iti  issue  in  the  cause,  buton  which 

he  was  to  adjudicate.     Certain  matters,  not  in  issue  in  the 

cause,  were,  in  consequence,  submitted  to  him,  but  he  was 

not  expressly  required,  in  writing,  to  adjudicate  upon  them. 

The  defendant's  counsel  contended  before  the  arbitrator, 

that  the  first  count  of  the  declaration  was  bad,  and  that  in 

case  he  found  the  issue  raised  thereon  for  the  plaintiff,  he 

was  bound  to  arrest  the  judgment  on  that  count      The 

arbitrator  refused  so  to  do,  atid  he  made  his  award,  in  which 

he  recited  that  the  only  matter  in  difference  beyond  those 

in  difference  in  the  action,  were  the  use  by  the  defendant 

of  the  plaintiff's  back  wall,  and  the  plastering  and  panting 

the  same,  in  the  carrying  the  water  round   the  plaintiff's 

chimney,  and  for  injuring  the  plastering  and  the  timbers 

of  the  plaintiff's  room.     He  then  awarded  that  the  verdict 

should  stand  as  to  all  the  issues,  except  so  much  of  the  first 

issue  as  related  to  the  second  count,  and  as  to  that  issue, 

that  it  should  be  entered  for  the  defendant,  that  the 

damages  should  be  reduced  to  one  shilling,  and  he  certified 

that  the  action  was  brought  to  try  a  right,  besides  the  mere 

2th  t  to  recover  dam  aires.     He  then  awarded  that  as  to  the 
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on  the  issue  on  the  first  count,  or  whether  judgment  thereon  ^  1848. 
should  be  arrested,  and  because  he  had  not  ordered  the  judg^ 
ment  to  be  arrested.  Fourthly,  that  he  had  not  determined 
what  right  the  action  is  brought  to  try,  besides  the  right  to 
damages.  Fifthly,  that  he  had  not  ordered  what  should 
be  done  by  the  parties. 

Thesiger  and  Ogle  shewed  case.  As  to  the  two  first  ob« 
jections,  it  is  sufficient  to  say  that  the  matters  referred  to, 
were  not  submitted  to  the  arbitrator  in  writing.  With  respect 
to  the  third  objection,  the  arbitrator  had  no  authority  to 
determine  whether  judgment  should  be  given  for  the 
plaintifi^,  or  whether  it  should  be  arrested,  his  power  was 
over  the  verdict  only.  As  to  the  fourth  objection,  it  suffi* 
ciently  appears,  by  the  record,  what  was  the  nature  of  the 
right  in  dispute  between  the  parties.  The  answer  to  the 
last  objection  is,  that  the  arbitrator  could  not  award  any* 
thing  to  be  done  by  the  parties.  If  he  had  directed  an. 
alteration  of  the  premises,  the  tenant  might  have  main* 
tained  an  action  of  trespass  not  only  against  the  parties 
concerned  in  making  it,  but  also  against  the  arbitrator  him* 
sel£  Under  such  circumstances,  he  was  not  bound  to 
direct  any  step  to  be  taken,  Manser  v.     eaver{a). 

Peacock  in  support  of  the  rule.  It  does  not  appear,  by 
the  award,  what  the  right  is  in  respect  of  which  the  damages 
are  given,  and  the  defendant  may  still  be  liable  to  an 
action  for  the  continuance  of  the  same  trepasses.  The 
arbitrator  was  bound  to  direct  what  should  be  done  by  the 
parties.  He  might,  at  least,  have  ordered  the  defendant 
to  pay  a  sum  of  money  to  the  plaintifi*,  or  in  some  way 
to  acknowledge  the  plaintiff's  right  When  a  cause  was 
referred,  and  the  costs  of  the  reference  and  award  were 
to  be  in  the  discretion  of  the  arbitrator,  **  who  shall  as- 
certain the  same ;"  it  was  held  that  he  was  bound  so  to 

(a)  3  B.  &  Adol.  295. 
VOL.    U. — N.  S.  B  B  B  D.    P.    C, 
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do,  Minym  t.  &me*(4i>  If  the  aibiUator  had  said  that 
nothiiig  farther  should  be  done  by  the  parties^  that  would 
hare  been  suflEknent,  hot  the  pveseni  award  leafes  the  de- 
fendant subject  to  another  action.  Sou  r.  CH^tern,  {Jt),  Im,  rt 
TVSbe  and  UppewUm  (c).  The  aibitrator  had  power  Ofer 
the  jodgment  as  well  as  the  Terdict  Where  a  eanse  is  le- 
ferred  in  which  there  are  issues  in  law  as  well  as  issues  in 
feet,  the  arbitrator  is  bound  to  determine  both.  [J%rk^B. — 
Suppose  an  apfdication  had  been  made  to  the  Court  in 
due  time  to  arrest  the  judgment,  what  would  haTe  become 
of  the  costs?]  The  costs  would  abide  the  e?ent.  {AUef- 
mm,  B. — ^If  the  arbitrator  had  awarded  that  the  judgment, 
should  not  be  arrested,  and  the  Court  had  ddered  it 
to  be  arrested,  the  costs  would  still  alnde  the  event].  In 
Maikem  v.  DQnu{d\  a  cause  and  all  matters  in  diflferenoe, 
were  referred  to  a  legal  arbitrator,  pending  a  demurrer 
to  one  of  the  defendant's  pleas,  and  the  arbitrator,  by  his 
award,  directed  judgment  to  be  entered  on  that  demurrer 
feir  the  defendant,  the  Court  refused  to  set  ande  his  award 
on  that  ground.  Here  the  arbitrator  was  requested  to 
determine  whether  or  no  the  declaration  was  sufficient 


Lord  Abingbb,  C.  B. — ^The  first  point  to  be  considered 
is  as  to  arresting  the  judgment,  and  if  we  ¥rere  to  dedde  in 


Rrdfoeo. 
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a  verdict,  it  is  generally  understood  that  he  is  only  to  assess  1843. 
the  damages.  No  order  of  reference  ever  yet  empowered  ^p'^ 
an  arbitrator  to  give  judgment,  still  less  to  declare  that 
judgment  should  be  arrested.  Secondly,  the  arbitrator  was 
to  direct  what  ought  to  be  done  by  either  of  the  parties. 
The  words  of  the  order  of  reference  are,  "  what  he  should 
think  fit  to  be  done,"  that  involves  the  term  'Mn  his  dis- 
cretion." If  a  strict  interpretation  is  to  be  put  upon  these 
words,  and  he  must  order  something  or  other  to  be  done ; 
it  might  be  contended,  that  the  most  trifling  act  would 
suffice.  The  ordering  a  candle  to  be  lighted  and  blown 
out  again,  would  be  a  compliance  with  the  order  of  re- 
ference. I  take  it  for  granted  that  it  is  not  contended 
that  the  arbitrator  is  bound  to  say  that  he  thinks  nothing 
shall  be  done,  and  if  so,  is  he  bound  to  si^  that  he  does 
not  think  anything  is  to  be  done  ? 

Parke,  B. — All  the  objections  have  been  answered,  ex* 
cept  one,  and  I  am  inclined  to  consider  that  fatal  to  the 
award.  As  to  the  two  first  objecUons,  the  arbitrator  has 
decided  on  all  matters  in  diflerence  specifically  referred  to 
him  in  writing.  With  regard  to  the  matters  in  difference 
in  the  cause,  I  take  them  to  be  the  matters  in  issue  on  this 
occasion.  If  there  is  any  grievance  included  in  the  de- 
claration, which  is  so  general  as  to  raise  no  particular  issue 
upon  it,  so  that  the  arbitrator  could  not  determine  it  as 
a  matter  of  difference  in  the  cause,  it  was  incumbent  on 
the  defendant  to  have  such  matter  decided  as  a  matter  in 
difference  not  in  issue,  and  to  have  brought  it  specifically 
before  the  arbitrator.  The  second  objection,  in  truth, 
amounts  to  the  same.  The  third  objection  is  as  to  arrest- 
ing the  judgment,  and  I  think  that  the  order  of  reference 
gives  no  power,  by  implication,  to  enter  up  judgment,  or 
to  order  it  to  be  arrested.  According  to  the  construction 
which  I  put  on  this  submission,  the  arbitrator  is  placed  in 
the  situation  of  a  jury  for  the  purpose  of  deciding  the 
verdict  and  no  more ;  he  is  to  direct  for  what  amount  the 

B  B  B  2 
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verdict  is  to  be  entered,  and  the  cause  is  referred  for  no  pur- 
pose ulterior  to  that  It  is  never  meant  that  the  arbitrator 
should  have  power  to  enter  up  judgment,  and  if  he  had 
no  power  to  enter  up  judgment,  he  had  none  to  arrest 
the  judgment  Another  objection  is,  that  the  arbitrator 
has  not  determined  what  right  the  action  was  brought  to  tiy. 
But  there  is  really  nothing  in  that  objection.  The  arbi^ 
trator  is  placed  in  the  same  situation  as  a  Judge  at  nisi 
prius  for  the  purpose  of  costs,  and  he  certifies  that  action 
is  brought  not  merely  for  damages,  but  to  try  a  right  He 
has  done  sufficient,  and  no  man  can  doubt  what  the  right 
was ;  the  only  question  being,  whether  or  no  the  trespasses 
alleged  to  have  been  committed  by  the  defendant,  were  done 
m  a  matter  of  right  or  not?  As  to  the  last  objection,  ray 
impression  is  that  the  award  is  bad.  If  a  power  is  given  to 
an  arbitrator  to  direct  a  verdict  to  be  entered,  and  to  de- 
termine what  is  to  be  done  by  either  of  the  parties,  it  is 
not  in  his  discretion  whether  or  no  he  will  direct  anything 
to  be  done.  K  the  words  had  been  with  *^  power  to  deter- 
mine what  he  should  think  fit  to  be  done,"  this  award 
would  have  been  good.  But  that  is  not  so,  and  the 
words  of  the  submission  must  be  real  according  to  their 
grammatical  construction,  viz.,  with  power  ^^  to  direct  a  ver- 
dict, and  to   determine  what  he  should  think  fit  to  be 
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at  the  end  of  the  Term,  or  to  order  some  compensation  to        1845. 

be  made  to  the  plaintiff  for  the  continuance  of  the  injury.        Anous 

I  cannot  help  thinkinf;  that  some  direction  miirht  have  been     „    '• 

rr,  Redfoed. 

given.     The  intention  was,  that  all  disputes  should  be 

terminated,   but  nothing  has  been  done  to  prevent  the 

plaintiff  from  bringing  a  fresh  action  for  the  continuance  of 

the  injury. 

Alderson,  B. — ^I  am  of  the  same  opinion  with  the  Lord 
Chief  Baron,  and  I  agree  with  my  Brother  Parke  in  all 
but  the  last  point  I  construe  the  words  of  the  submission 
as  giving  simply  a  power  to  determine  what  the  arbitrator 
shall  think  fit  to  be  done.  That  is  different  from  a  case  in 
which  the  arbitrator  is  bound  absolutely  to  direct  some- 
thing to  be  done.  The  amount  and  the  quality  only  of  the 
thing  to  be  done,  being  left  to  his  discretion.  In  that 
case  he  must  direct,  as  for  instance,  to  give  costs  to  such 
an  amount  as  he  shall  think  fit.  But  if  the  parties  give  to 
the  arbitrator  what  is  in  its  nature  a  mere  liberty  of  award- 
ing what  he  shall  think  fit  to  be  done,  that  is  merely  a 
power  to  award  respecting  something  further  than  the 
matters  in  difference,  as  well  as  respecting  those  things 
which  are  the  matters  in  difference.  If  the  arbitrator 
found  anything  further  which  he  could  order  to  be  done, 
those  words  are  to  be  construed  as  giving  him  a  power  so 
to  order.  In  this  case  he  has  omitted  to  exercise  it,  because 
he  could  not  exercise  it  without  committing  a  trespass. 
With  respect  to  the  other  point,  in  my  opinion,  it  is  per- 
fectly clear.  If  Mr.  Peacock*s  argument,  as  to  arresting 
the  judgment,  is  well  founded,  why  insert  a  clause  upon 
the  order  of  reference  that  no  writ  of  error  shall  be 
brought?  But  what  conclusively  determines  the  point  is 
this,  that  as  an  arbitrator  is  the  Judge  both  of  the  law  and 
fact,  then  upon  every  question  which  arises  incidentally, 
he  would  be  bound  to  say  whether,  upon  the  whole  cause, 
there  shall  or  shall  not  be  an  arrest  of  judgment.  Such  a 
doctrine  would  invalidate  every  award  ever  made.     But, 
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further,  if  he  should  make  any  decision  as  to  the  judgment, 
the  writ  of  error  would  be  taken  away  by  that  very  act ; 
yet  when  the  Court  give  him  a  power  to  determine  the 
cause,  the  parties  agree  that  there  shall  be  no  writ  of  error, 
such  a  stipulation  would  be  perfectly  useless* 


GuBNEY,  B,,  concurred. 


Rule  dischaiged. 


Where  aiNmk. 
inff  copirtiMr* 
ship  is  sued  in 
the  name  of 
their  pnblie 
officer,  the 
Court  will  not 
permit  the 
latter,  though 
a  neniberf  to 
plead  hisin- 
diyidnal  bank- 
ruptej  toge- 
ther with  other 
pleas,  the 
plaintiff  under- 
taking not  to 
sne  ont  exeen- 
tionaffainit 
his  bodT,  land. 


Steward,  Public  Officer  v.  Dunn,  Public  Officer. 

Debt  by  the  East  of  England  Bank,  who  sued  in  the 
name  of  their  public  officer,  against  the  Southern  District 
Banking  Company,  who  were  sued  in  the  name  of  their 
public  officer,  who  was  also  a  shareholder.  The  declamtion 
contained  counts  for  money  lent,  money  paid,  money  had 
and  received,  interest,  work  and  labour,  and  for  money 
due  on  an  account  stated. 

A  summons  having  been  taken  out  to  plead  several 
matters,  Rolfe,  B.,  ordered  that  the  defendant  be  at  liberty 
to  plead  the  following  pleas :  first,  nunquam  indelnta- 
tus;  secondly,  payment;  thirdly,  set-off;  fourthly,  that 
plaintiff  was  not  public  officer  as  alleged;  fifthly^  that 
defendant  was  not  public  officer  as  alleged ;  sixthly »  that 
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public  officer  in  his  private  capacity  affords  no  answer  to       1845. 
this  action,  which  is  against  the  Company.    The  12th  sect      jJ!^JJJ][^ 
of  the  7  Geo.  4,  c  46,  which  regulates  banking  co-partner-  v. 

ships,  enacts,  that  **  all  and  every  judgment  and  judgments^ 
decree  or  decrees,  which  shall  at  any  time  after  the  passing 
of  this  act  be  had  or  recovered,  or  entered  up  as  aforesaid, 
in  any  action,  suit,  or  proceedings  in  law  or  equity,  against 
any  public  officer  of  any  such  co-partnership,  shall  have  the 
like  effect  and  operation  upon  and  against  the  property  of 
such  co-partnership,  and  upon  and  against  the  property  of 
every  such  member  thereof  as  aforesaid,  as  if  such  judgment 
or  judgements  had  been  recovered  or  obtained  against  such 
co-partnership,  and  that  the  bankruptcy,  insolvency,  or 
stopping  payment  of  any  such  public  officer  for  the  time 
being  of  such  co-partnership,  in  his  individual  character  or 
ciqMcity,  shall  not  be,  nor  be  construed  to  be  the  bank- 
ruptcy, insolvency,  or  stopping  payment  of  such  co-part- 
nership, and  that  such  co-partnership,  and  every  member 
thereof  and  the  capital,  stock,  and  effects  of  such  co- 
partnership, and  the  effects  of  every  member  of  such  co- 
partnership shall  in  all  cases,  notwithstanding  the  bank- 
ruptcy, insolvency,  or  stopping  payment  of  any  such  public 
officer  be  attached  and  attachable,  and  be  in  all  respects 
liable  to  the  lawful  claims  and  demands  of  the  creditor 
and  creditors  of  such  co-partnership,  or  of  any  member  or 
members  thereof  as  if  no  such  bankruptcy,  insolvency,  or 
stopjnng  payment  of  such  public  officer  of  such  co-partner- 
^p  had  happened  or  taken  place."  The  same  point  was 
before  the  Court  in  fFood  v.  Marston  (a),  and  there.  Lord 
Jbinffer,  C.  B.,  says,  the  bankruptcy  ought  not  to  be 
pleaded  to  the  whole  action,  but  only  so  fiu:  as  the  de- 
fendant is  concerned.  If,  however,  the  plaintiff  will  give 
an  undertaking  not  to  take  out  execution  against  the 
defendant's  private  estate,  the  plea  may  be  struck  out** 
In   the  present  case,  the  same  undertaking  was  offered 

(a)  Ante,  vol.  7,  p.  865,  O.  S. 
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before  the  learned  Judge  at  Chambers.  It  wifl  probably 
be  contended,  on  the  other  side,  that  the  defendant  is  not 
bound  to  accept  the  undertaking,  because  if  he  should 
afterwards  become  possessed  of  landed  property,  the  judg- 
ment would  be  a  charge  upon  it,  but  this  proceeding  is  not 
against  him  in  his  private  capacity,  but  as  public  officer,  and 
this  Court  has  lately  held  (a),  that  in  the  case  of  a  banking 
co-partnership  established  under  the  7  Geo.  4,  a  46,  and 
having  a  public  officer  resident  in  England,  the  individual 
members  of  the  Company  are  not  liable  to  be  sued,  and 
that  the  only  remedy  is  against  the  Company  by  their 
public  officer.  The  proposed  plea  alleges  as  a  defence  to 
the  whole  action  that  which  in  &ct  constitutes  a  defence  to 
part  only.  Perhaps  it  will  be  urged  that  the  defendant 
wishes  to  take  the  opinion  of  the  Court  as  to  the  validity 
of  the  defence,  but  if  so  he  should  {dead  it  alone,  instead 
of  applying  under  the  Statute  of  Anne  for  leave  to  plead 
several  matters.  The  subject  was  before  the  Court  of 
Queen's  Bench  yesterday  and  though  the  Court  did 
not  decide  the  point,  they  intimated  that  they  would  not 
allow  a  defendant  sued  as  a  public  officer  to  place  upon  the 
record  any  defence  which  would  be  available  to  him  in  his 
private  capacity,  that  if  he  chose  to  plead  his  bankruptcy 
alone,  possibly  they  had  no  power  to  prevent  it,  but  in  an 
ilicotioti  under  the  Statute  of  Anne  thev  had  an  absaltitc 


HILABT  TERM,   6  VICT.  745 

suggestion  of  the  Court  Bankruptcy  is  a  defence  given  1843. 
by  statute,  and  of  which  a  defendant  has  as  clear  a  right  to 
avail  himself  as  of  a  plea  of  the  Statute  of  Limitations,  or 
any  other  defence  created  by  act  of  Parliament.  It  is  true 
that  so  far  as  regards  the  other  person  for  whom  he  is  sued 
as  a  trustee,  the  plea  would  be  no  answer,  but  if  it  is  not 
good  in  point  of  law,  the  objection  can  be  taken  on  de- 
murrer. The  undertaking  not  to  issue  execution  against 
the  defendant  would  not  afford  a  sufficient  protection,  as 
the  judgment  would  operate  as  a  charge  upon  the  defend* 
ant*s  lands.  [Farke,  B. — The  judgment  could  only  be 
made  available  against  the  lands  by  means  of  an  elegit, 
which  is  an  execution,  and  which,  therefore,  the  plaintiff 
would  be  precluded  by  his  undertaking  from  issuing].  The 
learned  Judge  was  asked  for  leave  to  plead  a  plea  of  bank- 
ruptcy, but  whether  or  no  it  should  be  in  the  usual  form 
was  a  matter  for  subsequent  consideration.  \^Parke,  B. — 
We  must  assume  that  you  asked  to  plead  it  in  bar  of  the 
whole  action].  If  the  plaintiff  had  no  other  remedy,  there 
might  be  some  ground  for  imposing  terms,  but  there  are 
two  public  officers,  and  the  bankruptcy  took  place  before 
action  brought 

Lord  Abingeb,  C.  B. — ^The  Court  will  not  permit  a 
party  sued  as  a  public  officer  to  plead  several  matters, 
and  also  to  plead  a  plea  of  his  bankruptcy.  Besides,  the 
plea  is  clearly  bad,  as  the  action  is  brought  against  a 
company,  and  it  is  just  the  same  as  if  the  action  was 
brought  against  two  hundred  shareholders,  and  one  of  them 
were  to  plead  his  bankruptcy  in  bar  of  the  whole  action. 
The  statute  makes  the  public  officer  defendant  as  the 
representative  of  the  shareholders,  and  if  he  is  permitted 
to  plead  a  matter  personal  to  himself  in  bar  of  the  action, 
he  thereby  confers  on  those  whom  he  represents  a  benefit 
which  the  Legislature  certainly  never  intended.  We  are 
all  of  opinion  that  the  learned  Judge  was  perfectly  right 
in  rejecting  the  plea.     The  rule  will  be  discharged  with 
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1843.       coBtBf  the    plaintiff  imdertakii^  not  to  issue  executioD 


^ — ^ 


V. 


'^^^^^^    against  the  body,  lands,  or  goods  of  the  defendant. 
Pakke,  Aldebson^  and  Rolfe,  B.s,  concurred. 

Role  dischaiged  accordingly. 


Whareade- 


rwtedbya 
Jiidg<e*i  order, 
under  tbelft 
2  Viet  e.  110, 
■ppUei  to  the 
Court  for  his 
diiehngo 
under  the  Scb 
ieotkNi,tbe 
pltintiffainj 


dBdaTiUla 
thewfaif  etwe 
■geiBft  tbe 
ftpplieetioii. 


Gibbons  v.  Spalding. 
M  HE  defendant  in  this  case  was  arrested  by  virtue  of  a 
writ  of  capias  issued  upon  a  Judge's  order. 

Thenger  had  obtained  a  rule  nisi  for  his  discharge^  under 
the  6th  section  of  the  1  &  2  Vict  c  110,  s.  3,  which  enacts, 
^*  that  it  shall  be  lawful  for  any  person  arrested  on  any  such 
writ  of  capias,  to  apply,  at  any  time  after  such  arrest,  to  a 
Judge  of  one  of  the  Superior  Courts,  at  Westminster,  or  to 
the  Court  in  which  the  action  shall  have  been  commenced  for 
an  order  or  rule  on  the  plaintiff  in  such  action,  to  shew  cause, 
why  the  person  arrested,  should  not  be  dischaiged  out  of  cus- 
tody, and  that  it  shall  be  lawful  for  such  Judge  or  Court  to 
make  absolute  or  discharge  such  order  or  rule,  and  to  direct 
the  costs  of  the  application  to  be  paid  by  either  party,  or 
to  make  such  other  order  therein,  as  to  such  Judge  or  Court 


Spalding. 
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The  Attorney  General  contr^  uiged  that  it  was  in  the        1843. 
discretion  of  the  Court  to  limit  the  right  of  producing  ad-      gibbons 
ditional  affidavits,  and  that  the  restriction  contended  for, 
would  impose  a  great  hardship  on  the  party.     He  referred 
to  Pike  V.  Davis  (a). 

Parke,  B. — Every  opportunity  is  afforded  to  a  defendant, 
to  get  out  of  custody,  by  authorizing  the  Court  or  a  Judge 
to  dischaige  him.  In  support  of  that  application,  he  pro- 
duces affidavits,  containing  new  matter,  and  why  should 
not  the  plaintiff  oppose  the  application  with  fresh  affidavits, 
especially  when  he  could  not  have  applied  to  the  Court  in 
the  first  instance  ? 

Alderbon,  B. — ^If  this  objection  were  valid,  it  would 
apply  to  every  order  of  a  Judge  in  a  cause.  It  is  not 
correct  to  say,  that  the  Court  only  entertain  the  application 
by  way  of  appeal  from  the  Judge  at  Chambers ;  on  the 
contrary,  when  the  parties  come  before  the  Court,  both 
should  be  fully  and  fairly  heard 

The  Attorney  General  then  shewed  cause  upon  the  merits, 
and  the  rule  was  subsequently  dischaiged. 

(a)  Ante,  voL  S,  p.  3S7»  O.  S. 


Nevill  and  Others  v.  Botle. 

A.SSUMPSIT.  Thefive  first countsofthededaration  were  Toadeclva^ 
on  bills  of  exchange,  respectively  dated  the  2nd  of  March,  ^^2*^?^ 

veral  bills  of 
ezchaoffe,  for  goods  sold,  &c,  the  defondant  pleaded  a  release. 

The  replicatioa  set  ont  a  deed,  by  which  the  plaintiA  and  other  creditors  of  the  defendant, 
agreed  to  release  the  defendant  from  their  claims,  upon  his  paying  them  a  composition,  and 
giTing  them  certain  jiromissory  notes  for  the  amoont,  with  a  proviso,  that  in  case  of  default  in 
pavment  of  any  or  either  of  the  notes,  the  release  should  be  f  oid ;  the  replication  then  averred 
default  in  payment  of  one  of  the  notes. 

Rejoinder,  that  before  default,  the  defendant  delivered  U>  the  pUuntifi  another  promissory 
note  m  lieu  of  the  note  dishonoured. 

Mtbif  that  the  rejoinder  was  a  departure  from  the  plea. 
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1843.        1st  of  April,  1st  of  May,  1st  of  June,  and  Ist  of  July,  1840. 

NEvaL       ^^  Sixth  was  on  a  promissory  note,  dated  21st  of  January, 
•ad  Othen     1841,  and  there  were  counts  for  goods  sold  and  delivered, 

Boyle.  money  paid,  interest,  and  on  an  account  stated.  Plea, 
First,  as  to  all  the  declaration,  except  the  sixth  count,  that 
after  the  accruer  of  the  causes  of  action,  in  the  declaration 
mentioned,  and  each  and  every  of  them  (except  as  afore- 
said), and  before  the  commencement  of  this  suit,  to  wit;  on 
the  25th  of  July,  a.  d.  1840,  by  a  certain  indenture  then 
made  by  and  between  the  defendant  of  the  one  part,  and 
the  plaintifis  and  divers  other  persons,  then  being  creditors 
of  the  defendant  (whose  names  were  and  are  to  the  said  in- 
denture subscribed,  and  seals  thereto  fixed)  of  the  other  part 
(profert),  they,  the  plaintifis,  did  release  to  the  defendant, 
all  and  every  the  debts  and  causes  of  action  in  the  dedant- 
tion  mentioned,  except  as  before  excepted.  Verification. 
Second,  as  to  the  sixth  count,  payment  into  Court,  and  no 
damage  ultr^ 

The  replication  to  the  first  plea  set  out  the  deed,  on 
oyer,  executed  by  the  defendant  of  the  one  part,  and  the 
plaintifis  and  other  creditors  of  the  defendant  of  the  other 
part,  and  thereby  the  defendant  did,  for  himseli^  his  exe- 
cutors, and  administrators,  covenant,  promise,  and  agree 
with  and  to  the  said  several  persons,  parties  thereto  of  the 
second  part ;    that  he  tlio  gaid  Edward  Boyle,  should  an  J 
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sorj  notes  of  the  said  E.  B.,  at  six  months  from  the  1843. 
day  of  the  date  of  these  presents,  and  the  sum  of  five  nevill 
shillings  and  sixpence  in  the  pound,  on  the  amount  of  andOthen 
said  debts,  by  two  equal  instalments  of  two  shillings  Boyle. 
and  ninepence  in  the  pound,  to  be  secured  by  the 
joint  and  several  promissory  notes  of  the  said  K  B.  and 
Thomas  Pocock,  bearing  date  as  aforesaid,  payable  at  nine 
and  twelve  months  from  the  day  of  the  date  of  those  pre* 
sents,  to  the  said  persons  parties  thereto,  and  their  partners 
respectively,  or  to  their  order,  for  the  proportion,  and  at 
the  dates  aforesaid,  and  which  said  promissory  notes  for 
the  sum  of  eleven  shillings  in  the  pound,  were  paid  to  the 
said  several  persons,  parties  thereto,  of  the  second  part,  at 
the  time  of  their  severally  sealing  and  delivering  these 
presents,  in  full  satisfi^stion  and  discharge  of  the  said  debts 
so  due  to  them  the  said  persons  respectively,  from  the  said 
K  B.,  and  that  he  the  said  K  B.,  at  the  time  of  giving  the 
said  promissory  notes  as  aforesaid,  should  pay  the  expenses 
incurred  in  and  about  the  investigation  of  the  affairs  of  the 
said  E.  B.,  and  in  and  about  carrying  this  arrangement  into 
effect  And  in  consideration  of  the  said  covenant  of  the 
said  E.  B.,  and  of  the  promissory  notes  made  and  given 
by  him  to  the  said  several  creditors,  parties  thereto,  of  the 
second  part,  the  receipt  of  which  promissory  notes,  and 
that  the  same  are  received  and  taken  in  full  payment,  sa- 
tisfaction, and  discharge  of  the  said  debts  due  from  the 
said  K  B.,  to  them  the  said  several  creditors,  parties  there- 
to of  the  second  part,  they  the  said  several  persons  parties 
thereto,  of  the  second  part,  do  hereby,  for  themselves  se- 
verally, and  for  their  respective  executors,  administrators, 
partners,  and  assigns,  admit  and  acknowledge  (subject  to 
the  proviso  hereinafter  contained),  they  the  said  several 
persons,  parties  thereto,  of  the  second  part,  do  hereby,  for 
themselves  severally,  and  for  l^spective  executors,  adminis- 
trators, partners  and  assigns,  remise,  release,  and  for  ever 
quit-claim  and  discharge  the  said  E.  B.,  his  heirs,  execu- 
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1843. 

^^ V ' 

Nbtill 
«adOUi«n 

V. 
fiOYLB. 


tors,  administrators,  and  assigns,  and  his  and  their  lands, 
tenements,  goods,  chattels,  estate  and  efiects,  from  the 
said  debts  or  sums  of  money,  so  due  to  them,  the  said  per- 
sons parties  thereto,  of  the  second  part,  and  affixed  (^posite 
to  their  respective  names,  as  aforesaid^  and  all  actions,  suita^ 
claims,  and  demands  whatsoever,  in  respect  of,  or  in  any 
way  relating  to  the  same,  and  except  the  said  promissory 
notes  so  given  as  aforesaid.  Provided  always,  that  in  case 
defimlt  be  made  in  payment  of  any  or  either  of  the  said 
promissory  notes,  as  and  when  they  respectively  become 
due  and  payable ;  that  the  agreement  thereinbefixe  con- 
tained for  accepting  eleven  shillings  in  the  pound,  and  the 
release  thereby  given  be  void,  and  that  the  said  original 
debts  should  become  due  and  payable,  as  if  such  com- 
position of  eleven  shillings  in  the  pound  had  not  been 
offered.  The  replication  then  averred,  that  the  debts  and 
sums  of  money,  in  the  declaration  mentioned,  except  in 
the  sixth  count  thereof,  become  and  were  due  and  payable 
from  the  defendant  to  the  plaintifis,  and  the  said  causes  of 
action  in  respect  thereof  arose  and  accrued  to  the  sud 
plaintiflb,  before  and  at  the  time  of  making  the  said  in- 
denture, and  then  remained  and  continued  unpud;  and 
further,  that  the  defendant  afterwards,  to  wit,  on  the  sud 
25th  day  of  July,  a.  d.  1840,  in  pursuance  of  the  said  in- 
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said  promissory  notes,  so  made  by  the  defendant,  and  de-        IS43. 
livered  to  the  pkantifis  as  aforesaid^  there  was  a  certain       Nbvill 
promissory  note,  made  by  the  defendant  in  writing,  bearing     "^  ^^^^'^ 
date,  to  wit,  on  the  said  25th  day  of  July,  a.  d.  1840,  and       Boxle. 
being  one  of  the  said  two  notes  first  above-mentioned,  and 
thereby  the  defendant  promised  to  pay  to  the  plaintifi 
69/.  I7s.  ll(L,  six  months  after  the  date  thereof,  and  then 
delivered  the  same  to  the  said  plaintiflb  in  payment  of 
part,  to  wit,  the  sum  of  69/.  17««  lid.  of  the  said  compo- 
sition so  covenanted  to  be  paid  by  the  defendant  to  the 
plaintiffs,  as  aforesaid,  being  the  second  instalment  thereof. 
And  that  before  and  at  the  time  when  the  said  hat  men- 
tioned promissory  note  was  about  to  become  due  and  pay- 
able, according  to  the  tenor  and  effect  thereof,  to  wit,  on 
the  2l8t  day  of  January,  a.  d.  1841,  the  same  was  in  the 
hands  and  possession  of  certain  persons,  whose  names  are 
unknown  to  the  plaintifis,  and  that  the  defendant,  not 
being  then  able  to  provide  for  or  to  pay,  or  to  keep  the 
same,  the  said  plaintifis  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  request  of  the  defendant,  and  by 
and  throi^h  the  defendant,  as  their  agent,  in  that  behalf, 
but  with  their  own  proper  monies,  took  up  and  discharged 
and  paid  to  the  said  persons,  whose  names  are  so  unknown 
to  the  plaintiiGs  the  amount  of  the  said  note.     And  further, 
that  thereupon,  to  wit,  on  the  day  and  year  last  aforesaid, 
they  the  said  plaintifis,  at  the  request  of  the  defendant, 
took  and  received  of  and  from  the  defendant,  a  certain 
other  promissory  note,  then  made  and  drawn  by  the  de- 
fendant, and  bearing  date,  to  wit,  the  day  and  year  last 
aforesaid,  whereby  the  defendant  promised  to  pay  to  the 
plaintifis,   69L  17 s.  11(/.,   twelve   months  after  the  date 
thereof  which  period  had  elapsed  long  before  the  com- 
mencement of  this  suit,  and  the  defendant  then  delivered 
the  said  last  mentioned  note  to  the  plaintifis,  in  renewal  of 
the  said  note,  so  by  them  the  said  plaintifis  taken  up  and 
paid  and  discharged  as  aforesaid.     And  the  plaintiiGs  aver 
that  at  the  time  when  the  said  last  mentioned  note  became 
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1843.        due  and  payable,  according  to  the  tenor  and  effect  thereof, 
^J^^JJJ]^     the  same  was  dishonoured  by  the  said  defendant  by  non- 
ttdOtlMn     payment  thereof,  and  was  not  paid  when  due.     Verifi- 
BoYLi.       cation. 

Rejoinder,  that  after  the  making  by  the  defendant  and 
£he  delivering  to  the  plaintifis  of  the  promissory  note  in 
the  replication  mentioned,  to  wit,  the  said  note  bearing 
date,  the  25th  of  July,  a.  d.  1840,  and  before  the  same 
became  due  and  payable  according  to  the  tenor  and  effect 
thereof,  and  before  any  default  had  been  made  in  payment 
thereof,  according  to  the  tenor  and  effect  of  the  said 
indenture  and  the  said  proviso  therein  contidned,  to  wit, 
on  the  21st  day  of  January,  A.  d.  1841,  he,  the  defendant, 
in  lieu  and  satisfaction  of  his  said  promissory  note  in  the 
introductory  part  of  this  plea  above,  and  in  the  said 
replication  of  the  plaintifis,  respectively  mentioned, 
delivered  to  the  plaintiffs  a  certain  promissory  note  in 
writing,  signed  i)y  the  defendant  and  one  Thomas  Pocock, 
bearing  date,  a  certain  day  and  year  therein  mentioned, 
to  wit,  the  day  and  year  last  aforesaid,  whereby  the 
defendant  and  the  said  Thomas  Pocock,  jointly  and 
severally,  promised  to  pay  to  the  plaintiffs,  or  their  order, 
a  certain  large  sum  of  money,  to  wit,  69L  17t.  lid, 
twelve  months  after  the  date  thereof  which  said  lart 
mentioned  promiasory  note,  the    plaintiffs  then  accepted 
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been  taken  up,  and  paid,  and  discharged  in  manner  and        1845. 

form,  as  in   the  said  replication  in  that  behalf  alleged.  ^""^T^J^      ' 

Concluding  to  the  country.  and  Others 

Special  demurrer.  Boyle. 

Humfreyy  in  support  of  the  demurrer.  The  rejoinder  is 
a  departure  from  the  plea.  The  plea  sets  up  an  absolute 
release,  but  it  appears  from  the  deed  as  set  out  on  oyer, 
that  it  was  conditional  only.  The  replication  avers  the 
condition  to  have  been  broken,  which  the  rejoinder  admits, 
but  sets  up  a  fresh  agreement  by  which  the  plaintiff  is 
precluded  from  taking  advantage  of  the  forfeiture. 
Another  objection  to  the  plea  is,  that  it  is  pleaded  to  all 
the  monies  in  the  declaration,  whereas  it  should  have  been 
confined  to  a  part  only. 

Petersdorffj  contr^  The  proper  mode  of  objecting  to 
the  plea,  would  have  been  to  set  out  the  whole  release,  and 
then  have  demurred.  [Parhey  B. — ^It  is  enough  for  the 
defendant  to  plead  the  release,  and  then  the  defeazance 
must  come  from  the  plaintiff.]  The  rejoinder  alleges  in 
effect,  that  the  condition  imposed  by  the  release  has  been 
performed  by  the  defendant. 

Lord  Abinger,  C.  B. — ^The  rejoinder  is  bad.  The 
defence  set  up  is  an  absolute  release  of  the  cause  of  action. 
The  replication  shews  the  release  to  have  been  conditional, 
and  subject  to  certain  terms  which  have  not  been  complied 
with.  Then  the  rejoinder  admits  that  £Eu;t,  and  seeks  to 
avoid  it  by  ex  post  £Eu;to  matter.  That  is  certainly  a 
departure  from  the  plea,  and  our  judgment  must  be  for  the 
plaintiff. 

Parke,  B. — The  real  ground  of  defence  is,  that  there 
was  an  instrument  under  seal,  which  operated  by  way  of 
accord  and  satisfaction.  The  replication  shews  that  the 
instrument  became  void  in  consequence  of  a  defeazance. 

VOL.  n. — ^N.  s.  c  c  c  D.  p.  c. 
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^— V ' 

Nevill 
ttd  Others 

V. 

Boyle. 


Then  the  rejoinder  in  answer,  alleges  that  other  terms 
were  substituted.  That  is  inconsistent  with  the  plea; 
in  order  to  obtain  the  benefit  of  the  release,  the  defendant 
should  have  shewn  its  condition,  and  the  waiver  of  the 
forfeiture.  Thus  placing  his  entire  defence  upon  the 
record  in  the  first  instance. 


Judgment  for  Plaintiffl. 


An  application 
to  set  aside  a 
waiTiiit  of 
attorneyyonthe 
ffTOUDd  of  an 
uuniAeient 
attestation, 
canonljbe 
made  at  the 
instance  of  the 
party  who  has 
executed  the 
warrant,  or  of 
some  person 
cUinung  under, 
oranthorised 
Dj  him. 


Lewis  v.  The  Earl  of  Tankerville. 

A  RULE  had  been  obtained,  calling  on  the  plaintiff  to 
shew  cause  why  a  warrant  of  attorney,  executed  by  the 
defendant,  should  not  be  set  aside,  on  the  ground  that  it 
was  not  attested  by  an  attorney  nominated  by  the 
defendant,  as  required  by  the  1  &  2  Vict  c  110,  s.  9. 

Jervis  shewed  cause.  The  Court  will  not  entertain  an 
application  of  this  description,  unless  it  is  made  by  the 
defendant  himself,  or  by  an  attorney  employed  by  him  for 
that  purpose.  The  defendant  is  resident  abroad,  and  there 
is  nothing  to  shew  that  he  has  given  any  authority  or 
instruction  to  his  attorney,  to  make  this  application. 
The  afiidavit  on  which  the  rule  was  obtained,  merely  states 


VILLE. 
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Btitt,  in  support  of  the  rule.     The   statute  does  not        1843. 
require  that  the  application  shall  be  made  by  the  defendant        Lbwis 
himself  nor  is  there  any  authority  to  support  the  objection.     »ri,  5  i  r 
[Lord  Abinger^  C.  B. — It  is  an  established  rule,  that  the       Tanker- 
process  of  the  Court  can  only  be  altered  on  the  motion  of 
the  defendant  himself,  or  of  an  attorney  authorized  by 
him.]     In  this  case  a  sufficient  authority  appears  from  the 
statement,  that  the  attorney  has  the  general  conduct  and 
management  of  the  affairs  of  the  defendant. 

Lord  Abingeb,  C.  B. — There  should  either  have  been 
an  affidavit  by  Lord  Tankerville  himself  or  one  stating 
that  the  attorney  had  an  authority  to  make  this  particular  ap- 
plication. That  is  too  obvious  a  proposition  to  require  any 
case  to  support  it,  and  the  rule  must  be  discharged,  with  costs. 

Parke,  B. — It  ought  either  to  be  the  application  of  the 
party  himself,  or  of  some  one  standing  in  his  position,  as  for 
instance,  the  assignees  of  a  bankrupt 

Alderson,  B. — The  affidavit  does  not  state  that  the 
attorney  is  the  attorney  of  Lord  Tankerville  for  this 
particular  purpose,  and  I  think  the  Courts  have  never 
interfered  without  an  affidavit  of  the  party  himself,  or  of 
some  one  claiming  under,  or  authorized  by  him. 

Rule  discharged,  with  costs. 


Pryor  v.  Pettingell. 
M  HIS  was  an  action  of   account  brought  under  the  A  defendant  in 

statute,  4  Ann.  C.  16,  S.  27.  account, having 

Buffered  judg. 
nent  by  de- 

Streeten  moved  for  the  appointment  of  auditors.     The  fault,  the  Court 

'^^  granted  a  rule, 

calling  on  him 
to  ihew  cause  why  he  ihould  not  appear  and  consent  to  the  appointment  of  auditors,  or  why  a 
writ  of  capias  ad  computandum  should  not  issue  against  him. 
The  I  h  2  Vict.  c.  110,  docs  not  affect  the  writ  of  capias  ad  computandum. 

c  c  c  2 


756 


CASES   ON    POINTS  OF   PRACtlCB,   EXCH. 


1843. 

^^ V ' 

Pryor 

V. 

PmiNGSLL. 


peculiarity  of  this  case  was^  that  the  defendant  bad  suffered 
judgment  by  default  In  all  the  cases  to  be  found  in  the 
books  under  this  form  of  action,  the  invariable  course  seems 
to  have  been  for  the  defendant  to  appear,  and  in  the 
event  of  a  judgment  quod  computet,  the  appointment  of 
auditors  took  place.  Archer  v.  Pritchard  (a).  The  course 
of  proceeding  in  this  form  of  action  is  fully  stated  in 
Godfrey  v.  Saunders  {b)y  in  which  case  auditors  were 
appointed  by  the  consent  of  the  defendant.  In  Sehoins 
JNisi  Prius  (c),  it  is  said,  after  judgment  to  account,  the 
defendant  usually  offers  to  account,  and  thereupon  the 
Court  assigns  auditors  to  take  and  declare  the  account 
between  the  parties.  The  auditors  assigned,  are  generally 
some  officers  of  the  Court,  who  may  convene  the  parties 
before  them  from  day  to  day,  until  the  account  is 
determined.  The  question  in  this  case  is,  whether  the 
Court  will  appoint  the  auditors  now,  in  the  absence  of  the 
defendant,  who  may  have  had  no  notice  of  the^application, 
or,  whether  they  will  first  issue  a  writ  of  capias  ad 
computandum  to  bring  him  before  the  Court  ?  In  which 
case  a  question  may  arise,  as  to  whether  that  writ  is  not 
abolished  by  the  1  &  2  Vict,  c  110.  [Parke,  B.— Here 
there  is  a  judgment]  The  judgment  is,  that  the  defendant 
do  account,  which  is  interlocutory  only. 
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Per  Curiam. — We  think  the  writ  is  not  affected  by  the 
1  &  2  Vict.  c.  110,  the  rule  will,  therefore,  be  absolute  in 
the  alternative. 

Rule  absolute  for  issuing  a  capias  ad  computandum. 


Vane  v.  Whittington. 

J.  HIS  was  an  action  by  the  drawer  against  the  acceptor  ^  Pf^y  who 
of  a  bill  of  exchange.     The  only  plea  was,  '*  that  the  de-  handwriting  to 
fendant  did  not  accept  the  bill."     The  defendant's  hand-  ch^lief  under 
wTiting  to  the  bill  was  admitted,  under  a  Judge's  order,  ^-  ?®°'oJ 
made  in  pursuance  of  Reg.  Gen.,  4  Wm.  4,  r.  20,  but,  upon  is  not  thereby 
the  bill  being  produced  at  the  trial,  it  appeared  to  be  on  a  objecting  to 
wrong  stamp.     The  plaintiff  was,  in   consequence,   non-  J^the^JSS?^ 
suited,  leave  being  reserved  for  him  to  move  to  enter  a 
verdict  for  the  amount  of  the  bill. 

Bovill  now  moved  accordingly.  The  admission  by  the 
defendant  that  he  had  accepted  the  bill,  has  precluded  him 
from  taking  this  objection.  In  JStarkie  on  Evidence  (a),  it 
is  said,  "  after  consent  to  a  Judge's  order  for  the  admission 
of  an  original  instrument,  or  a  counterpart  of  a  deed,  an 
objection  cannot  be  taken  to  the  insufficiency  of  the  stamp.** 
Where  a  party  consented  to  admit  a  document  described 
as  a  counterpart  of  a  lease,  and  the  instrument  produced  on 
the  trial  was  executed  by  landlord  as  well  as  tenant,  it  was 
held,  that  the  defendant,  having  consented  to  admit  a 
counterpart  of  a  lease,  corresponding  in  date  and  parties 
with  that  produced,  could  not  at  the  trial  contend  that  the 
instrument  produced  was  a  lease,  and,  therefore,  improperly 
stamped.  Doe  d.  Wright  v.  Smith  {b).  If  the  admission  is 
sufficient  to  give  the  plaintiff  a  verdict,  he  is  entitled  to  it, 
without  the  production  of  the  bill 

(a)  Vol.  3,  p.  1035,  3rd.  ed. 

Kb)  8  Adol.  &  E.  255  ;  S.  C.  3  N.  &  P.  335. 
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Lord  Abinoer,  C.  B. — ^There  is  nothing  whatever  in 
the  objection.  The  summons  calls  on  the  party  to  admit 
certain  documents,  ^*  saving  all  just  exceptions  to  the  ad- 
missibility of  such  documents  as  evidence  in  the  cause." 
In  the  case  cited,  the  instrument  was  admitted  to  be  a 
counterpart,  and  the  opposite  party  was  entitled  to  rely  on 
the  admission  to  some  extent.  But  this  case  is  too  clear  to 
admit  of  argument 


Parke,  B. — The  defendant  only  admits  that  the  hand- 
vniting  is  his  handwriting. 

Rule  refused. 


A 

who  has  been 
lerred  with  a 
wnt  of  Sim- 
mons,  after  the 
ezpiratioii  of 
four  months, 
from  its  date, 
should  imply 
to  the  CoQit 
to  set  it  aside, 
and  not  treat  it 
as  a  nnllitj. 


Hemp  v.  Warren. 

J.N  this  case,  the  writ  of  summons  bore  date  the  6th  day 
of  August,  and  a  copy  was  served  on  the  defendant  at 
half-past  twelve  o'clock,  p.  m.,  on  the  6th  of  December. 
Two  days  afterwards  a  summons  was  taken  out,  calling  on 
the  plaintiff  to  shew  cause  why  the  copy  of  the  writ  of 
summons,  and  the  service  thereof  should  not  be  set  aside, 
on  the  ground  that  it  had  not  been  served  within  four 
calendar  months,  as  required  by  the  2  Wm.  4,  c.  39, 
s.  10  (a).     The  summons  was  heard  before  Jtotfe,  B.,  who 


Warren. 
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Fartescue  shewed  cAuae.  There  was  no  necessity  for  the  1843. 
defendant  to  apply  to  the  Court,  since  the  writ  having  g^^p 
become  a  nullity  by  efflux  of  time,  the  plaintiff  would  pro- 
ceed at  his  peril.  [Lord  Abinffer,  C.  B. — The  fiswt  of  the 
writ  being  void  does  not  preclude  the  defendant  from 
moving  the  Court,  if  he  thinks  proper.]  That  is  so  where 
the  nullity  is  not  apparent  on  the  &ce  of  the  instrument, 
but  here,  the  writ  bears  the  memorandum  directed  by  the 
statute,  and  which  requires  the  service  to  be  efiected  within 
four  calendar  months,  including  the  day  of  the  date. 

MartiTiy  in  support  of  the  rule.  To  refuse  the  defendant 
who  has  been  served  with  a  void  writ,  the  privilege  of 
coming  to  the  Court  to  set  it  aside,  would  be  productive  of 
hardship  and  injustice,  for  the  plaintiff  would,  upon  affidavit 
of  the  service  of  the  writ,  enter  an  appearance,  and  pro- 
ceed with  the  action.  If  the  defendant  then  applied  to  the 
Court,  he  might  be  met  with  the  objection  that  the  appli- 
cation was  too  late,  as  a  further  step  had  been  taken  in  the 
cause. 

Per  Curiam  (a). — This  is  the  very  case  in  which  a  de- 
fendant ought  to  come  to  the  Court 

Rule  absolute, 
(a)  Lord  Abinger,  C.  B.,  Parks,  Gurney,  and  Rolfe,  B't. 


Cocks  and  Others  v.  Brewer  and  Elizabeth  his  Wife. 

XJEBT  against  Llewellyn  Brewer  and  Elizabeth  his  wife.  Debt  against 

The  declaration  stated   that,  whereas  the  plaintiffs,  here-  ^eona^dg- 

ment  recovered 
against  the  wife,  dum  sola :  Plea,  nul  tiel  record.  Upon  production  of  the  record,  it  appeared, 
that  the  judgment  was  recovered  against  the  wife  and  others  :  ffeld,  no  variance,  but  only  ground 
for  plea  in  abatement 

Upon  an  issue  of  nul  tiel  record,  if  the  defendant  takes  an  objection  on  the  record  being  pro- 
duced, he  is  entitled  to  reply. 
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1843.  tofore,  to  wit,  on,  &c.,  by  the  consideration  and  judgment  of 
the  Court  of  Exchequer,  had  recovered  against  the  said 
Elizabeth,  by  the  name  of  Elizabeth  Rogers,  15322.  9s.  6ii, 
which,  in  and  by  the  sdd  Court  were  adjudged  to  the 
plaintiff  for  their  damages,  which  they  had  sustained  by 
reason  of  the  non-performance,  by  the  said  Elizabeth,  of 
certain  promises  made  by  her  to  the  plaintifis,  as  for  their 
costs,  &c.,  as  by  the  record  and  proceedings  thereof  re- 
maining in  the  said  Court  of  our  Lady  the  Queen  before 
the  Barons  of  her  Exchequer  more  fiilly  appears,  which 
said  promises  were  so  made  by  the  said  Elizabeth  when 
she  was  sole  and  unmarried. 

Plea,  nul  tiel  record.  The  replication  traversed  the  al- 
legation contained  in  the  plea. 

The  record  being  produced  in  Court,  it  appeared  that 
the  original  action  had  been  brought  agdnst  Elizabeth 
Rogers  and  Others. 

U.  V,  IVtUiams  having  moved  for  judgment, 

Whateley  shewed  cause.  Upon  the  issue  nused,  the 
defendants  are  entitled  to  judgment,  there  being  a  variance 
between  the  record  produced  and  that  set  out  in  the  de- 
claration. In  ComyrCs  Dig.  tit.  "  RecardT  (C),  it  is  said 
'*  11  a  tiiaii  pleads  nul  del  record,  and  there  being  a  materiid 
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claratioD  stated  that  in  Trinity  Term,  1787,  the  plaindff 
recovered,  by  a  judgment,  42/.  Is.  Od,  for  his  costs  in  the 
defence  of  an  action  brought  by  the  defendant  against  him, 
the  said  plaintiff.  Plea,  nul  tiel  record.  It  appeared  that 
the  judgment  on  Avhich  the  plaintiff  declared,  was  re- 
covered in  Easter  Term,  1788,  and  was  recovered  in  an 
action  brought  by  the  defendant  against  the  present  plain- 
tiff and  one  Avame ;  and  on  both  those  grounds,  but  chiefly 
on  the  last,  the  Court  gave  judgment  for  the  defendant. 
\_Parke^  B. — In  that  case  there  was  clearly  a  variance,  as 
the  costs  were  adjudged  to  the  plaintiff  and  Avame,  and 
were,  therefore,  a  debt  due  to  both].  Few  v.  Backhouse  {a) 
IS  an  authority  to  shew  that  this  variance  is  material.  In 
tStoddart  v.  Palmer  (h\  Abbott^  C.  J.,  says,  "If  the  allega- 
tion, that  the  plaintiff,  by  judgment  recovered,  &c.,  be  an 
allegation  of  substance  only,  it  was  sufficient  to  prove  any 
judgment  to  warrant  the  writ.  If,  on  the  other  hand,  it 
be  an  allegation  of  description,  it  was  necessary  to  prove 
a  judgment  corresponding  in  time,  and  in  all  other  cir- 
cumstances with  that  stated  in  the  declaration."  Where  a 
declaration  for  an  escape  alleged  that  one  S.  S.  was  arrested 
and  gave  bail,  and  that  afterwards,  bail  above  was  put  in 
before  a  Judge  at  Chambers,  "  as  appears  by  the  record 
of  the  recognizance;"  it  was  held  that  the  plaintiff  was 
bound  to  prove  that  bail  above  was  put  in  as  alleged, 
Bevan  v.  Jones  (c).  So  where  in  a  case  against  a  sheriff 
for  removing  goods  seized  under  a  fi.  fa.  without  satisfying 
the  landlord's  rent,  the  declaration  alleged  that  the  fi.  fa. 
issued  out  of  the  King  s  Bench,  and  the  writ  produced  in 
evidence  appeared  to  have  issued  out  of  the  Common 
Pleas,  it  was  held  to  be  a  variance,  Slieldon  v.  Whit* 
taker  {d). 


1843. 

^ V ' 

Cocks 
and  Othen 

V. 

Brkwrr 
and  Wife. 


E.  V,  JVilliamSy  contr^  There  is  no  variance.     The  alle- 
gation is  matter  of  substance,  not  of  description,  nor  is  it 


(a)  8  Adol.  &  E.  789. 
{b)  3B.&  C.  2. 


(c)  4  B.  &  C.  403. 
((/)  4  B.  &  C.  637. 
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rendered  material  by  the  aTerment  ''prout  patet  per  re- 
OOTdum."  PureeU  ▼•  Macnamara{d)j  which  would  seem  to 
establish  a  contrary  doctrine  has  been  expressly  overruled 
by  Stoddart  ▼•  Palmer.  Where  there  is  a  promise  by  a  de- 
fendant and  others,  it  is  not  less  the  promise  of  the  de- 
fendant, because  it  is  made  jointly  with  theother&  \Piaarke, 
B. — ^The  question  is,  whether  there  is  any  di£Eerenoe  be- 
tween a  debt  created  by  record,  and  one  created  by  bond? 
Scire  fecias  on  a  recognizance  of  bail,  must  be  against  all 
the  parties,  or  it  is  dismissable,  Bex  y.  Young  (ft)].  That 
jHTOceeds  on  the  technical  ground  that  a  scire  feciaa  being 
in  the  nature  of  an  execution,  must  pursue  the  judgment 
In  Bice  v*  Skute  {c\  it  was  held  that  a  plaintiff  was  impro- 
perly nonsuited,  because  he  had  omitted  to  join  one  of  se- 
veral partners.  BaetcJl  v.  Stratan  proceeded  on  the  ground  of 
variance,  but  subsequent  cases  shew  that  the  reason  why  it  is 
fetal  to  omit  one  of  several  plaintifis  is,  that  the  par^  suing 
most  be  presumed  to  know  his  own  partners,  although  he 
might  not  know  the  names  of  the  contractors,  Snellgrcve  v. 
Hunt{d)f  Bichards  v.  Heather{e\  Mauntstephen  v.  Brooke  (/). 
In  Broadbent  v.  Ledtoard,  {g\  PattesoUy  J.,  says,  <*  The  rule, 
as  to  the  consequence  of  the  non-joinder  of  parties  as 
plaintifis  in  actions  founded  upon  contract,  is  not  sati»- 
fectory  in  principle,  and  ought  not  to  be  extended.  \Paarkej 
B, — Blackwett  V*  Ashton  (h\  was  the  case  of  a  scire  feci  a 
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Whateley  rose  to  reply,  upon  which  WiUiams  objected, 
that  the  plaintifls  having  moved  for  judgment,  was  entitled 
to  be  heard  last,  to  which  it  was  answered  that  the  de- 
fendants had  begun  by  taking  an  objection  to  the  record 
produced. 

Per  Curiam. — The  present  proceedings  are  analogous 
to  a  trial  at  nisi  prius,  when  the  defendant  begins  by  taking 
an  objection. 

Whateley  then  replied. 

Parke,  B. — Rastall  v.  Straton  has  nothing  to  do  with 
the  present  case.  There,  the  plaintiff  sued  on  a  judgment 
for  the  costs  in  an  action  alleged  to  have  been  brought 
against  him  by  the  defendant,  while  the  record,  when  pro- 
duced, shewed  that  those  costs  were  not  due  to  the  plaintiff 
only.  It  was,  in  fact,  a  claim  by  one  for  a  debt  due  to 
two. 

Cur.  adv.  vult. 
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Cocks 
and  Othen 

V. 

Brewer 
and  Wife. 


Lord  Abinger,  C.  B.,  on  a  subsequent  day  said,  that 
the  Court  were  of  opinion  that  the  distinction  taken  in  ar- 
gument between  proceedings  by  scire  &cias  and  others, 
viz.,  that  a  scire  facias  was,  for  some  purposes,  a  mere  con- 
tinuation of  an  original  action,  seemed  to  be  a  sound  one. 
That  there  was  no  substantial  distinction  between  the 
present  and  the  ordinary  case  of  an  action  on  a  contract, 
the  judgment  being  the  foundation  of  the  duty,  and,  con- 
sequently, that  the  absence  of  the  other  contractors  was, 
at  most,  only  the  ground  for  a  plea  in  abatement  Judg- 
ment must,  therefore,  be  entered  for  plaintiff. 

Judgment  for  Plaintiff. 
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A  plaintiff  who 
hoiasade- 
fendant  to  bail 
under  the  1  & 
2  Vict,  c  110, 
ihoold  proceed 
with  the  action, 
notwithstand^ 
inghehas 
taken  an  as- 

tMi  baO-bond, 
l^  reaion  of 
the  bail  above 
notbarinf 
been  put  m 
in  doe  time. 

AMUi,that 
themle,  H.  T., 
7  Wm.  4,  is 
rendered  of  DO 
eflect^bTthe 
l&2Vlct 
o.  110. 


EdE  V.  COLLINGBIDGS. 

J.  HIS  action  was  commenced  by  writ  of  summons,  bear- 
ing date  the  15th  of  November,  1842.  On  the  22nd  of 
November,  the  defendant  was  arrested,  by  virtue  of  a 
capias,  issued  under  the  1  &  2  Vict.  c.  110,  and  having 
given  bail  to  the  sheriff,  was  forthwith  dischaiged  out  of 
custody.  The  sheriff  was  ruled  to  bring  in  the  body,  and 
bail  above  not  having  been  perfected  in  due  time,  the  plain- 
tiff took  an  assignment  of  the  bail-bond,  and  on  the  12th  of 
December  commenced  an  action  upon  it  No  further 
step  was  taken  against  the  defendant,  and  on  the  12th  of 
January,  1843,  he  put  in  bail  above. 

Watson  moved  for  a  rule,  calling  on  the  plaintiff  to  shew 
cause  why,  on  payment  of  costs,  all  proceedings  in  the  action 
on  the  bail-bond  should  not  be  stayed,  and  the  bail-bond 
delivered  up  to  be  cancelled.  The  question  is,  whether, 
under  the  circumstances,  the  bail-bond  is  to  be  considered 
as  a  security?  Bail  taken  under  the  1  &  2  Vict,  c  110, 
s.  4,  bears  no  analogy  to  bail  under  the  old  practice,  but  b 
a  mere  collateral  proceeding  in  the  action.  Even  under 
the  old  practice,  the  bail-bond  was  not  enforced  after  bail 
above  was  put  in,  unless  the  plaintiff  had  lost  a  tria 
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any  bail-bond,  unless  the  application  for  such  rule  shall,  if         g^^ 
made  on  the  part  of  the  original  defendant,  be  grounded      c^lling- 
on  an  affidavit  of  merits."  BrocB. 


Lord  Abingbr,  C.  B. — The  fact  of  bail  not  having  been 
put  in  in  due  time,  did  not  prevent  the  plaintiff  from  pro- 
ceeding with  the  original  action,  and  V9C  think  that  he  ought 
to  have  done  so.  The  only  object  of  the  capias,  under  the 
1  &  2  Vict  c.  110,  was  to  afford  the  plaintiflf  a  security  for 
his  debt,  in  the  event  of  the  defendant  leaving  the  country. 
The  rule  will  be  absolute,  on  payment  of  all  the  plaintifTs 
costs,  to  be  taxed  as  between  attorney  and  cUent,  the  de- 
fendant to  plead  issuably  and  take  short  notice  of  trial. 

Parke,  B. — The  plaintiflF  was  not  bound  to  stay  pro- 
ceedings in  the  original  action,  because  he  had  commenced 
an  action  on  the  bail-bond ;  such  must,  in  future,  be  un- 
derstood to  be  the  practice.  Then  the  only  question  is, 
as  to  the  terms  upon  which  the  bail  are  to  be  exonerated, 
and  we  think  the  plaintiff  ought  to  be  placed  in  the  same 
position  he  would  have  been,  if  bail  above  had  been  put  in 
in  due  time. 

Alderson,  B. — The  old  bailable  process  differed  mate- 
rially from  the  capias  under  the  statute  of  Victoria.  The 
former  was  an  actual  process  to  bring  the  defendant  into 
Court,  and  without  which  he  was  not  there  at  all;  the 
latter  is  merely  a  collateral  proceeding,  by  which  the  bail 
undertake  to  pay  the  debt  or  render  the  defendant  The 
plaintiff  has  two  modes  of  recovering  his  money,  and  he 
has  no  right  to  set  up  a  delay  in  putting  in  hful  above,  as  a 
reason  for  not  proceeding  in  the  original  action. 

Rule  absolute  accordingly. 


two 


iirrt,*«WitiieM, 
J.  B.,**  te- 
oondl J,  **  Sign- 
edmUiepre- 

B0P06  Oi  ID6« 

too  tmdoiiiflrii- 

0d,«lldl 

roortifj 
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as  his  attorney, 
ILR.:**  SUd, 
that  the  teoond 
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Ledoard  V.  Thompson. 

" ASHLEY  moYed  to  set  aside  a  cognovit,  on  the  groond 
that  it  was,  not  attested  in  the  manner  required  by  the 
1  &  2  Vict.  c.  110,  s.  9.  There  were  two  attestations  to 
the    defendant's   signature.      The  first   was:    ^' Witness 

J<,  Bryant,  of ^  attorney  at  law.**    The  second  was  as 

follows :  '^  Signed,  in  the  presence  of  me,  the  undersigned, 
and  I  hereby  certify  and  declare,  that  I  am  the  attorney  of 
the  said  William  Thompson,  and  that  I  attended  at  his 
request,  to  inform  him  of  this  cognovit,  and  that  I  have 
informed  him  of  the  nature  and  effect  hereof  and  I  hereby 
subscribe  my  name  as  his  attorney,  R.  Rowdy."  The  first 
attestation  is  clearly  insufficient,  and  the  second  (assuming 
it  might  be  valid  if  it  stood  alone),  is  so  connected  with 
the  first  as  to  create  an  ambiguity,  inasmuch  as  the  word 
''signed,"  may  refer  either  to  the  signature  of  the  defend- 
ant, or  of  the  witness  Bryant  The  attesting  witness  must 
expressly  declare  on  the  face  of  the  instrument  that  he 
subscribes  his  name  as  a  witness  to  its  due  execution, 
Potter  V.  Nicholson  (a) ;  but  the  present  attestation  does  not 
necessarily  refer  to  the  execution  of  this  cognovit 


Parke.  B.— The  defendant  does  not  seek  to  set  smAe 
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son  who  read  the  entire  document  would  entertain  any        1843. 

doubt  that  the  word  "  signed,"  was  intended  to  refer  to  it      ledgaud' 

In  construing  attestations  to  instruments  of  this  nature,  we     „    ^' 

.  ,  _  ,  .         Thompson. 

must  not  reject  common  sense  altc^ther,  or  by  a  too  stnct 

construction  increase  the  hardships  to  which  plaintifis  are 
in  many  cases  subjected.  If  then,  the  second  attestation 
be  good  upon  the  face  of  it,  the  defendant  must  go  the 
length  of  contending  that  it  is  invalidated  by  the  first,  and 
that  if  a  mistake  is  made  in  an  attestation  once  written,  it 
is  not  competent  for  a  party  to  remedy  the  defect  by  re- 
attesting  the  instrument  That  is  a  position  which  could 
not  for  one  moment  be  supported,  and  we  ought  not,  there- 
fore, to  interfere  with  this  cognovit 

Gurnet,  B.,  concurred. 

Rule  refused. 


Fowler  v.  Churchill. 

J.N  this  case,  an  order  absolute  was  made,  charging  the  Notwithstand- 
dividends  payable  to  Elizabeth  Churchill,  for  her  sole  use  jj^^t^'^^der 
and  benefit,  and  accruing  due  from  the  sum  of  5000i  ^^Virf  ^^'?* 
government  stock,  standing  in  the  books  of  the  Bank  of  15,  chiurging 
England,  in  the  names  of  trustees  (a).  The  Bank  of  Eng^  names^f  tnw- 
land,  in  consequence,  refused  to  pay  the  dividends  to  the  of^n^^i^^^^ 
trustees,  upon  which  thev  commenced  an  action  asainst  boaiidto|MT 

.      „     ,    /      ,  n   ^  the  dividend 

the  i5ank  tor  the  recovery  oi  the  same.  to  the  trafteet, 

who  are  liable 
in  equity,  for 

TTie  Attomeu  General  now  moved  for  a  rule  to  shew  j^  proper  dia- 
"  ^  ^  ^  tnoution. 

cause  why  all  proceedings  in  the  action  should  not  be 

stayed  upon  payment  of  a  portion  of  the  dividends,  notice 

thereof  being  first  given  to  the  judgment  creditor. — The 

Bank  is  placed  in  a  situation  of  great  difficulty.     On  the 

one  hand,  the  judgment  creditor  contends  that  the  Judge's 

order  binds  the  Bank,  and  renders  it  compulsory  on  them 

to  pay  the  dividends  to  him.     On  the  other  hand,   the 

(a)  See  the  case,  ante,  p.  562. 
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1848.       trustees  insist  upon   the  dividends  being  paid  to  thenu 
^i^^l^j^^    The  Bank  has  no  interest  in  the  matter^  and  is  willing  to 
V.  pay  into  Court,  or  to  the  parties  entitled^  the  whole  or 

such  portion  of  the  dividends  as  the  Court  shall  direct. 

Lord  Abinoer,  C.  B. — There  iqppeais  to  be  no  ground 
for  granting  a  rule.  When  the  Judge's  order  is  made  ab- 
solute,  the  executors  are  chaigeable  with  the  proper  distri- 
bution of  the  money,  and  the  Bank  is  bound  to  pay  it  over 
to  them.  It  would  be  impossible  for  the  Bank  to  cany  on 
its  business,  if  we  were  to  hold  it  bound  to  see  the  proper 
appropriation  of  the  money  under  every  order  chaiging 
stock. 

Parke,  6. — I  am  of  the  same  opinion.  As  soon  as 
the  Judge's  order  is  absolute,  the  executors  are  liable  in 
the  same  manner  as  if  the  dividends  had  been  charged  by 
deed. 

Alderson,  B. — When  an  order  is  made  nisi,  the  Bank 
ought  to  hold  its  hand,  and  when  the  order  is  made  ab- 
solute, it  is  in  the  nature  of  a  chaige  upon  the  fimd.  The 
Bank  is  then  to  pay  the  money  to  the  trustees,  who  are 
bound  to  see  that  it  is  properly  applied.  The  Bank  has 
nothing  to  do  with  the  distribution  of  the  fund^  and  is  not 
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Pearson  v,  Archbold. 
Sir  JOHN B a YLEY moyed  for  a  rule,  calling  on  the  Amotion 

,   .     .„  -  ,       ,         ,       11  ^  (under the  1 

piaintin  to  shew  cause  why  he  should  not  pay  a  sum  ot  ^  2  yict.  c 
money  found  due  under  an  award.  The  case  had  been  ^amng  on  a 
referred  by  order  of  Nisi  Prius,  the  costs   to  abide  the  P*^^  ^  Pjy 

•^  '  money  and 

event.     The  order  was  made  a  rule  of  Court,   and   the  costs,  found 

arbitrator,  by  his  award,  directed  the  plaintiff  to  pay  to  the  awanC  should 

defendant,  16/.,  with  the  costs,  which  were  afterwards  taxed  ^J^f  "Z*^ 

at  38i     The  defendant  having  refiised  to  pay,  the  present  Bcrvice  of  a 

application  was  made,  for  the  purpose  of  issuing  execution  award  and  al- 

under  the  1  &  2  Vict  c.  110,  s.  18.     It  did  not  appear  ^* 
from  the  affidavits  that  the  defendant  had  been  served  with 
a  copy  of  the  award  and  allocatur. 

Lord  Abinoer,  C.  B. — There  should  be  an  affidavit  of 
the  service  of  a  copy  of  the  award  and  allocatur. 

AppUcation  withdrawn. 


M'Greoor  v.  Gregory. 

JLilBEL.     The  declaration,  after  the  usual  ittducement  of  A  ^f'*^*]^ 

good  character,  stated,  that  whereas  before,  and  at  the  time  that  at  the 

of  the  committing  of  the  grievance  by  the  defendant,  as  |^^  ^le" 

thereinafter  mentioned,   the   defendant    used   the    words  §2^^J^'^ 

Uie  words 
"  black  sheep/*  meaning  a  person  of  stained  and  sullied  reputation,  and  that  the  defendant  used 
the  words  **  black  legs,"  meaning  a  person  guilty  of  cheating  and  defrauding ;  it  then  stated, 
that  the  defendant  published  of  the  plaintiff  the  following  libel,  **  black  sheep,  (meaning  thereby* 
that  the  plaintiff  was  a  blaok  sheep,  in  the  sense  in  which  the  word  was  so  used  as  aforesaid,**) 
or  **  sharps  and  flats,**  and  then  set  forth  a  paragraph,  which  contained  nothing  in  itself  libelloui. 
The  defendant  pleaded  as  to  publication  of  part  of  the  libel,  to  wit,  "  black  sheep,**  that  the 
word  was  not  used  in  the  sense  alleged ;  there  was  a  similar  plea  to  the  words  *'  black  legs.** 

Held,  first,  on  special  demurrer,  that  the  libel  was  divisible,  and  that  the  defendant  might 
plead  separately  to  each  part 

Secondly,  that  the  inducement  explaining  the  sense  in  which  the  words  were  used,  was 


Thirdly,  That  the  plea  did  not  amount  to  not  guilty. 
VOL.    II, — N.    S.  D  D  D  D.    P.    C. 
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M*Orp.cor 

V. 

Gregory. 


**  black  sheepy**  for  the  purpose  of  expressing  and  meanii^ 
and  the  said  word  so  used  by  him  was,  by  divers^  to  wit, 
all  the  persons  to  whom  the  libel  thereinafter  mentioned 
was  pubUshed,  understood  as  expressing  and  meaning  a 
person  notorious  by  reason  of  bad  character,  and  of  stained 
and  sullied  reputation;  and  the  defendant  then  alao  used 
the  words  *^  black  legs,"  for  the  purpose  of  expressing  and 
meaning,  and  the  said  last-mentioned  words  so  used  by 
him  was,  by  divers  persons,  to  wit,  all  the  persons  to  whom 
the  libel  thereinafter  mentioned  was  published,  understood 
as  expressing  and  meaning  a  person  guilty  of  cheating  and 
defrauding  others,  yet  the  defendant  intending  to  cause  it 
to  be  suspected  and  believed  that  plaintiff  had  conducted 
himself  dishonestly,  fraudulently,  and  improperly,  on,  &c, 
in  a  certain  newspaper,  called  the  Satirist,  or  Cetuor  of 
the  Times,  &lsely  and  maliciously  did  publish,  and  cause 
and  procure  to  be  published,  of  and  concerning  the 
plaintiff,  a  certain  false,  scandalous,  malicious,  and  de- 
famatory libel,  containing  the  false,  scandalous,  malicious, 
de&matory,and  libellous  matter  following,  of  and  concerning 
the  plaintiff,  that  is  to  say,  ''black  sheep,''  (meaning 
thereby,  that  the  plaintiff  was  a  ''black  sheep**  in  the 
sense  and  meaning  in  which  that  word  was  so  used  by  the 
defendant,  as  aforesaid) ;  and  "  black  legs,"  (meanii^ 
thereby  that  the  plaintiff  was  a  black  leg  in  the  sense  and 


HILARY   TSEMy   6   VICT*.  T7l 

for  the  purpose  of  expressing  or  meaning,  nor  were  the        1843. 

same  words,  when  used  by  him,  by  the  said  persons  in  the     m^Gj^or 

declaration  mentioned,   or  any  of  them,  understood  as     ^    <'• 

•^  /,      ,      Gregory* 

expressing  or  meaning  a  person  notorious  by  reason  of  bad 

character,  and  of  stained  and  sullied  reputation,  in  manner 
and  form  as  in  the  declaration  alleged:  concluding  to  the 
country.     Thirdly,  as  to  the  publishing,  and  causing  and 
procuring  to  be  published,  the  following  part  of  the  said 
supposed  libel,  that  is  to  say,  **  black  legs,"  that  before  or  at 
the  time  of  the  committing  of  the  supposed  grievance,  he, 
the  defendant,  did  not  use  the  said  words  **  black  legs"  for 
the  purpose  of  expressing  or  meaning,  nor  were  the  said 
words  when  used  by  him  by  the  same  persons  in  that  behalf 
mentioned,  or  by  any  of  them,  understood  as  expressing  or 
meaning  a  person  guilty  of  cheating  and  defrauding  others^ 
in  manner  and  form  as  in  the  declaration  alleged:  con- 
cluding to  the  country.   There  was  a  fourth  plea,  justifying 
a  porticm  of  the  statement,  which  was  not  in  itself  libellous. 
To  each  of  these  last  three  pleas,  the  plaintiff  demurred 
separately,  assigning  to  the  first,  the  following   special 
causes :  that  the  plea  contained  matter  in  answer  only  to 
part  of  the  libel,  and  the  part  by  the  plea  selected  for  such 
answer,  was  not  divisible  from  the  rest  of  the  libel;  that  the 
defendant  was  not  entitled  to  select  only  part  of  such  a 
libel  as  that  stated  in  the  declaration,  for  the  purpose  of  a 
defence  thereto ;  that  the  plea,  though  in  its  commence^ 
ment  it  professed  to  be  an  answer  to  part  of  the  said  causes 
of  action,  afterwards  stated  matter  amounting  to  a  defence 
•  to  the  whole  of  those  causes ;  that  the  said  plea  ought  to 
have  been  pleaded  to  the  inducement  in  the  declaration  as 
to  the  said  words  ^^  black  sheep,"  and  not  to  the  publishing 
of  the  part  of  the  libel  in  respect  of  those  words ;  that  the 
plea  amounted  to  the  plea  of  not  guilty,  either  to  the 
whole,  or  else  to  the  part  of  the  declaration  mentioned  in 
it;   and  that  it  was  an   argumentative  traverse  of   the 
defendant's  being  guilty  of  the  grievance    in    the    plea 
mentioned.     Similar  causes  were  assigned  to  the  second 

D   D  D   2 
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1843.       demurrer,  the  words  *^  black  1^;8,^  only  being  substituted 
^[j;^2^^    for  **  black  sheep.''    To  the  third  demurrer,  special  causes 
«•  were  also  assiimed.  but  this  plea  was  abandoned  on  the 

argument 

Martin,  in  support  of  the  demurrer.  The  first  objection 
is,  that  the  plea  is  pleaded  to  part  of  the  libel,  which  is  one 
undivided  proposition*  [Arfe,  B, — The  Court  of  Common 
Pleas  have  decided  that  you  may  so  plead  (a).  I  always 
felt  a  difiiculty  about  it]  Such  a  plea  is  defective  in  not 
confessing  the  libel  compldned  o£  [Aldersan,  6.— --Suppose 
the  libel  charges  two  distinct  acts  of  cheating,  might  not 
the  defendant  justify  one  of  them?]  That  might  be  so 
where  the  libel  consists  of  separate  and  distinct  imputations^ 
but  here  the  parts  to  which  the  second  and  third  pleas  are 
pleaded  form  one  indivisible  matter,  namely,  that  the 
pldntifF  was  a  person  of  stained  and  sullied  reputation. 
In  Clarksan  v.  Lawsouj  the  libel  included  separate  and 
distinct  matters,  viz.,  that  the  defendant  had  been  thrice 
suspended  from  his  office  of  proctor.  Considerable  doubt 
has,  however,  been  thrown  upon  that  decision  by  the  case 
of  MounJtney  v.  Watton  (&),  in  which  it  was  held  that  a  plea 
justifying  all  parts  of  the  libel,  except  the  heading  of  the 
paragraph,  was  bad.     That  case  has  been  confinned  by 
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office  of  the  innueDclo,  and,  consequently,  it  would  not  be        1843. 
admitted  by  the  plea  of  not  guilty,  Bennian  v.  Davison  (a). 
The  plea  is  only  an  argumentative  traverse  of  the  libel  alleged. 

Huffh  Hilly  contriL  Mountney  v.  Watton  is  an  authority 
in  favor  of  the  pleas.  There  the  libellous  matter  was 
headed  '^  horse  stealer,^  and  the  concluding  innuendo  was, 
that  the  defendant,  '^  then  and  there,  by  the  said  libellous 
matter,  intended  and  meant  that  the  plaintiff  had  been,  and 
was  guilty  of  feloniously  stealing  a  horse ;''  the  plea  was  not 
pleaded  to  the  heading,  which  was  the  gist  of  the  libel, 
but  was  confined  to  facts  of  suspicion,  and,  therefore,  held 
bad.  Suppose  a  man  has  been  convicted  of  a  crime,  and 
that  is  imputed  to  him,  together  with  some  other  offence 
which  is  unfounded,  is  he  to  recover  damages  for  the  whole  ? 
\^Alders(m,  B. — It  must  follow  either  that  the  fact  may  be 
given  in  evidence  in  mitigation  of  damages,  or  it  may  be 
pleaded].  It  could  not  be  given  in  evidence  in  mitigation  of 
damages,  Jones  v.  Stevens  {h).  Clarkson  v.  Lawson  is  an  express 
authority  that  part  of  a  libel  may  be  pleaded  to.  In  Cooper  v. 
Lawson{c)  the  particular  question  was  not  before  the  Court 
In  Clarke  v.  Taylor {d\  Tindaly  C.  J.,  says,  "There  can  be 
no  doubt  that  a  defendant  may  justify  part  only  of  a  libel 
containing  several  distinct  charges.  But  if  he  omits  to 
justify  a  part  which  contains  libellous  matter,  he  is  liable 
in  damages  for  that  which  he  has  so  omitted  to  justify." 
Here  the  words  "  black  sheep"  and  **  black  legs,"  convey 
separate  and  distinct  imputations.  As  to  the  objection 
that  the  plea  should  have  been  pleaded  to  the  inducement. 
Angle  v.  Alexander  {e\  Goldstein  v.  Foss  (/),  Heame  v. 
Stowell  {g\  shew  that  the  proper  mode  of  explaining  the 
meaning  of  the  words  is  by  an  introductory  allegation.   The 

(a)  3  M.  &  W.  179.  (e)  7  Bing.  119 ;  S.  C.  4  M.  & 

(6)  11  Price,  236.  P.  870. 

(c)  8Ad.&E1.746;  S.C.  1  P.  (/)  6  B.  &  C.  154  ;  S.  C.  9D. 
&D.  15.  &R.197. 

(d)  2  Bing.  N.  C.  654.  S.  C.  {g)  12  Ad.  &  El.  719;   S.  C. 
3  Scott,  95.  4  P.  &  D.  696. 
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1848.  plea  then  is  directed  to  so  much  of  the  libel  as  the  matter 
irauooE  ^  inducement  is  intended  to  support  The  indooement 
^2^*  beii^  necessary  to  ezplain,  the  libel  would  have  been 

admitted  under  the  plea  of  not  guilty. 

Cur.  ado.  tmlt. 

Pabks,  B.,  delivered  the  judgment  of  the  Court.  [After 
stating  declaration  and  pleas,  his  Lordship  proceeded]. 
Hie  objections  to  the  first  special  plea  are  three ;  first,  that 
it  was  pleaded  to  part  of  the  libel,  which,  it  is  insisted,  is 
bad  pleading ;  secondly,  that  it  is  not  pleaded,  as  it  ought 
to  have  been,  to  the  inducement ;  thirdly,  that  it  is  an  ar- 
gumentative plea  of  not  guilty  as  to  part  of  the  dedaratioo. 
We  think  none  of  these  objections  ought  to  prevaiL  As  to 
the  first,  we  consider  it  to  be  settled  that  there  may  be 
a  plea  to  a  part  of  a  libel,  which  is  separable  firom  the  rest, 
as  the  part  pleaded  to  in  this  case  certainly  is,  for  a  plea  of 
justification  as  to  this  part,  and  not  guilty  as  to  the  remainder, 
would  not  be  inconsistent,  a  part  may  be  true,  and  the 
remainder  excused  by  the  occasion  of  the  publicatioii.  Tlie 
power  of  pleading  to  part  was  defined  by  the  Court  in  the 
casesof  iSleiifef  v.iVbAeff(a),  and  CZarJbrav.  Zatofoii,inwhidi 
it  was  decided  that  it  was  competent  tor  the  defendant  to 


Gregory. 
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ducement,  if  properly  pleaded,  as  we  must  assume  it  for  i843. 
this  purpose,  and  this  branch  of  the  argument  to  be,  was  m'Gregoe 
necessary  to  maintain  the  action.  The  cause  of  action,  as 
to  part  of  the  libel,  was  the  publication  of  that  part,  and 
the  corresponding  part  of  the  inducement  was  necessary  to 
the  maintenance  of  the  action.  The  defendant,  in  his  plea, 
then  says  as  to  so  much  of  the  cause  of  action  as  consists 
in  publishing  that  part  of  the  libel  respecting  the  plaintiff,  that 
he  was  a  **  black  sheep,"  the  inducement  is  not  true,  and,  there- 
fore, the  cause  of  action,  pro  tanto,  fails.  This  appears  to  us 
to  be  so.  The  third  objection  is,  the  inducement  in  this  case 
is  not  properly  matter  of  inducement,  and  that  the  plea  really 
amounts  to  the  general  issue.  It  is  said  that  the  proper  office 
of  an  inducement  or  introductory  averment  is  to  state  facts, 
by  reference  to  which  the  lib6l  will  be  made  intelligible, 
but  that  the  meaning  of  the  words  in  the  abstract,  and 
without  reference  to  facts,  is  not  properly  the  subject  of  an 
introductory  averment,  and  upon  this  part  of  the  case  we 
have  had  some  doubt.  It  is  laid  down  in  several  authori- 
ties, that  the  Court  is  to  inform  itself  of  the  meaning  of 
English  words,  although  unusual,  and  peculiar  to  a  par- 
ticular county,  Comynis  Digest^  tit.  "  Action  an  the  Case 
for  Defamationy^  (G.)  A  strong  instance  of  which  is  the 
insertion  of  the  words  "healer  of  felons,"  without  an  aver- 
ment as  to  the  local  use  of  the  term,  RolVsAbr,  86,  pi.  1. 5. 
Such  is  the  rule,  also,  with  respect  to  Welsh  words,  Hobartj 
126.  We  certainly  should  have  doubted  much  on  this 
part  of  the  case,  if  it  had  not  been  for  the  case  of  Angle  v. 
Alexander^  in  the  Exchequer  Chamber,  in  the  analogous 
case  of  slander.  That  case  decides,  that  a  distinct  aver- 
ment of  the  meaning  of  particular  English  words,  which 
have  acquired  some  sense  different  fix>m  their  natural  one, 
was  necessary,  and  that  an  innuendo  without  such  an  aver- 
ment was  insufficient  On  the  authority  of  that  case, 
which,  obviously,  the  pleader  had  in  view,  in  framing  this 
declaration,  it  is  clear  that  the  averment  of  the  meaning  of 
the  term  "  black  sheep,"  was  properly  introduced  by  way 
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•rauQOR 

Gabooby. 


of  inducemeDt ;  consequently,  the  plea  does  not  amount  to 
not  guilty.  Under  the  new  rules,  the  inducement,  when 
properly  pleaded,  must  be  traversed,  if  it  is  intended  to  be 
denied.  Not  guilty,  puts  in  issue  only  the  publication  of 
the  libel  maliciously,  and  in  the  sense  imputed  by  the 
innuendo.  We  think,  therefore,  the  first  special  plea  is 
good;  the  second  special  plea  is  in  effect  the  same;  and 
there  will,  consequently,  be  judgment  for  the  defendant  on 
the  second  and  third  pleas,  and  for  the  plaintiff  on  the 
fourth. 


Martin  then  applied  for  and  obtained  leave  to  amend, 
on  payment  of  costs,  as  between  attorney  and  client. 

Rule  accordingly. 


AfeiMioto 
pkmtli;  wlio 
nBriMi  iMfof6 
indjndgmMit, 
majnwovl 

QX6CStiOB» 

i^thoatMkiiv 


Walker  t;.  Golung. 

JL  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  writ  of  fieri  focias  issued  in  this  cause  and  all 
subsequent  proceedings  should  not  be  set  aside,  on  the 
ground  that  the  plaintiff  had  married  before  final  judgment, 
and  her  husbatid  had  uot  been  made  a  party  to  the  record 
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judgment  be  recovered  against  her,  and  she  marry  before        1843. 
execution,  a  scire  facias  must  be  brought  by  or  against      walkeb 
husband  and  wife  in  order  to  execute  a  judgment     Where  «^- 

a  feme  sole  mames  after  interlocutory  judgment  agamst 
her,  the  plaintiff  may  proceed  to  final  judgment  and 
execution,  without  joining  the  husband  by  scire  facias,  and 
a  capias  ad  satisfaciendum  against  her,  following  the 
judgment,  is  regular,  though  the  plaintiff  had  notice  of  the 
marriage.  Cooper  v.  Hunchin  (a).  So  where  an  action  of 
ejectment  was  brought  against  a  feme  sole,  and  she  married 
before  trial  and  verdict,  judgment  was  afterwards  entered 
up  against  her  by  her  original  name;  it  was  held  regular  to 
issue  an  habere  facias  possessionem  and  fieri  facias  against 
her  by  the  same  name,  though  the  fieri  facias  was 
imperative.     Doe  dem.  Taggart  v.  Butcher  (ft). 

F.  V.  Lee,  contra.  The  rule  with  respect  to  a  scire 
facias  upon  a  change  of  parties,  is,  that  where  anew  person 
is  to  be  benefited  or  charged  with  the  execution  of  a 
judgment,  there  ought  to  be  a  scire  facias  to  make  him  a 
party  to  the  judgment;  but  where  the  execution  is  not 
beneficial  or  chargeable  to  a  person  who  was  not  a,  party 
to  the  judgment,  a  scire  facias  is  unnecessary,  Penoyer  v. 
Brace  (c).  In  this  case,  the  execution  would  be  beneficial 
to  the  husband,  as  he  would  be  entitled  to  the  proceeds, 
when  recovered.  In  Tidd^s  PrcLctice  (rf)it  is  said,  if  a  feme 
sole  obtain  judgment,  and  she  afterwards  marry  before  exe- 
cution, there  must  be  a  scire  facias  for  husband  and  wife,  in 
order  to  have  execution  of  the  judgment  And  in  a  modem 
case.  Worthy  v.  Jtayner(e)y  it  was  holden,  that  the  husband 
cannot  have  execution  for  costs  on  a  plea  of  coverture  found 
for  his  wife,  sued  as  a  feme  sole,  without  a  scire  facias,  it 
being  a  maxim,  that  a  person  not  a  party  to  the  record, 
cannot  be  benefited  or  charged  with  the  process  without  a 


(a)  4  East,  521. 

319. 

ib)  3  M.  &  Sel.  557. 

id)  p.  11)4. 

(c)  1  Ld.  Raym.  244 ; 

1  Salk. 

(e)  2  Doug.  637. 

CASES  <»  roorrs  of  rmAcrtc^  kzch. 

He  aho  refcn^  to  Wmiyer  ▼.  GresAd 
^\  and  M^Sdlmge^.  UMmsagic] 


Pabkk,  B.— Tbe  fcnn  of  a  scire  &cuhi  by  hoHbu 
wife,  lAer  ledtiog  that  the  wife  leomrered  a  jud| 
goes  on  ID  Hate,  that  afterwaids  die  intormanied  (i 
wodU  aeeai  from  that,  (tlioa^  it  is  bj  DO  ineaiis  coDd 
that  aaciie  feoat  m  onhr  lequiaite  wheo  the  marriage 
placT  lAer  fiDal  jodgnient;  and  diat  wfa«e  tbe  m 
takes  placT  befeie  fioal  jodgmaiCy  the  objecdoa  m 
taken  br  plea.  No  aulhuiitf  has  been  adduced  I 
iUfaiiUnt  in  flippoft  of  the  appficatkmy  and  theiefc 
aie  not  diqnsedto  ioteifere. 

Loid  ABI3WCB,  a  Bw,  GcBinsT,  and  Rolfe,  K\ 
ciirred. 

Rule  dischaii 

^c)  1  Sdft.  116.  ;c)  1  B.  &  Aid.  218. 

vM  6  T.  R.  ids.  {d)  Tkld*s  Forms,  491 


Atkccsox  and  Anocher  r.  DAViEa. 

Ml**— » ••  Assumpsit  by  payee  against  maker  of  a  proo 
^aiv  <H  mkj  Dote.  Flea,  that  one  Thomas  Danes,  the  brother 
■  pliiMfp^tr  defendant,  dow  deceased,  in  his  lifetime,  andcooti 
fi2ir'm  f  oi  ^^■^•'^^■■Deo'^ltts  death,  was  indebted  to  the  pL 
y*^f>pe.  in  a  laige  som  of  money,  to  wit,  the  amount  in  tl 
vbdvan-  promisBorr  note  specified,  and  that  after  die  death,  a 
larH»i«n^a  ^^'^'^  ^  inteiment,  of  the  said  T.  Daviesi,  to  wit,  oi 
urn  iTr^  -^"^^  the  plaintiff  A&inson,  by  a  threat  and  representatioi 


lilt  Omr%  CM a3<  giiy  jbi%w  t,  —  ufciaiili  terediclD,  or  inqt  At  judpacm,  but  tii 

T^  iiFTMyii  br  p«vee  <giM<  anker  of  a  pwuMOij  aote,  tke  defendaBt  piettded. 
pli?!»^f'  '▼  a  tkTMt.  tW  be  vodU  prcnyaC  tke  f— liiI  of  tbe  pUmtUTs  bracber,  proci 
wx:  tbe  deimdiBt.  aDd  doi  tkert  Mrer  ms  obt  eouilentkM  for  tbe  aofi 

Ttf.  <alkpM,  tb«t  tl>e  pSjuntii'dM  Bocbja  tbreottW  be  woaldprevent  tbe  fa 

ne  pkiK  JP»  bracber.  procsnc  tbe  acce,  Modo  ct  fcnn  :  HtU^  aa  wmrnfr  to  tbe  vbokr  | 
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iksB  the  defendant  would  make  and  deliver  the  said  pro- 
iflBory  note  to  the  plaintifib,  the  plaintifis  could  and  would 
^event  the  funeral  of  the  sud  T.  Davies,  the  defendant's 
"Other,  from  taking  place,  obtained  and  procured  from  the 
*feiidant  the  delivery  of  the  said  promissory  note,  and  the 
"fendant  then  made  and  delivered  the  same  to  the  plain- 
K»  upon  such  threat  and  representation,  and  for  no  other 
uae  whatever:  and  the  defendant  further  saith,  that  there 
^er  was  any  consideration  for  the  making  and  delivery 
*  the  said  promissory  note,  and  that  the  defendant  never 
SB  executor  or  administrator  of  the  said  T,  Davies,  de- 
iased,  nor  ever  had  intermeddled  with,  nor  had  he  then 
ly  of  his  estate  or  effects,  nor  was  he  liable  to  be  sued  in 
ispect  of  any  debt  or  debts  of  the  said  T.  Davies,  de- 
based, and  that  the  plaintifis  had  always  held,  and  then 
*Id,  the  said  promissory  note,  without  any  value  or  con- 
deration.     Verification. 

Replication,  that  Atkinson  did  not,  by  a  threat  and  re- 
resentation,  that  unless  the  defendant  would  make  and 
sliver  the  said  promissory  note,  the  plaintifis  could  and 
ould  prevent  the  (imeral  of  the  said  T.  Davies  from  taking 
ace,  obtain  or  procure  from  the  defendant  the  making  of 
le  said  promissory  note,  modo  et  forma. 
The  case  was  tried  at  the  last  Bristol  Assizes,  when  a 
^rdict  was  found  for  the  plaintifis. 


1843. 

^— V ' 

Atkinson 
and  Another 

9. 

Davies. 


Buii  had  obtained  a  rule  nisi  for  judgment  non  obstante 
iiedicto,  or  to  arrest  the  judgment,  on  the  ground  that 
(6  replication  not  having  traversed  that  part  of  the  plea 
hich  alleged  that  there  was  no  consideration  for  the 
aking  of  the  note,  such  allegation  must  be  taken  as  ad- 
itted  on  the  record. 


J.  Addison  shewed  cause.  The  plea  contains  no  allega- 
m  that  the  note  was  given  on  account  of  the  debt  due 
^m  the  defendant's  brother,  and  therefore  the  averment 


W8 
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scire  fiunas.     He  also  refisrred  to  ffoafyar  ▼«  Ore$kam  (a), 
Morgan  v.  Pcanter  {p\  and  M^NeUage  ▼.  HMowajf  (c). 

Pabks,  6. — ^The  form  of  a  scire  ftcias  by  hudMUid  and 
wife,  after  reciting  that  the  wife  recovered  a  judgment, 
goes  on  to  state,  that  afterwards  she  intermarried  {d).  It 
would  seem  from  that,  (though  it  is  by  no  means  oondusiTe,) 
that  a  scire  &cias  b  only  requisite  when  the  marriage  takes 
place  after  final  judgment ;  and  that  where  the  marriage 
takes  place  before  final  judgment,  the  objection  must  be 
taken  by  plea.  No  authority  has  been  adduced  by  the 
defendant  in  support  of  the  application,  and  therefore  we 
are  not  disposed  to  interfere. 

Lord  Abinger,  C.  B.,  Gubnet,  and  Rolfb,  B.'8,  con- 
curred. 

Rule  discharged. 


(a)  1  Salk.  116. 
ip)  6  T.  R.  265. 


(c)  I  B.  &  Aid.  218. 
{d)  Tidd'8  Forms,  491. 


Atkinson  and  Another  v.  Davies. 
Ju4giBefit;  nm  A  SSUMPSKT  by  payee  affaiost  maker  of 
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unless  the  defendant  would  make  and  deliver  the  said  pro- 
missory note  to  the  plaintifls,  the  plaintifis  could  and  would 
prevent  the  funeral  of  the  said  T.  Davies,  the  defendant's 
brother,  from  taking  place,  obtained  and  procured  from  the 
defendant  the  delivery  of  the  said  promissory  note,  and  the 
defendant  then  made  and  delivered  the  same  to  the  plain- 
tifis,  upon  such  threat  and  representation,  and  for  no  other 
cause  whatever:  and  the  defendant  frirther  saith,  that  there 
never  was  any  consideration  for  the  making  and  delivery 
of  the  said  promissory  note,  and  that  the  defendant  never 
was  executor  or  administrator  of  the  said  T.  Davies,  de- 
ceased, nor  ever  had  intermeddled  with,  nor  had  he  then 
any  of  his  estate  or  effects,  nor  was  he  liable  to  be  sued  in 
respect  of  any  debt  or  debts  of  the  said  T.  Davies,  de- 
ceased, and  that  the  plaintiils  had  always  held,  and  then 
held,  the  said  promissory  note,  without  any  value  or  con- 
sideration.    Verification. 

Replication,  that  Atkinson  did  not,  by  a  threat  and  re- 
presentation, that  unless  the  defendant  would  make  and 
deliver  the  said  promissory  note,  the  plaintifis  could  and 
would  prevent  the  fimeral  of  the  said  T.  Davies  from  taking 
place,  obtain  or  procure  fix>m  the  defendant  the  making  of 
the  said  promissory  note,  modo  et  forma. 

The  case  was  tried  at  the  last  Bristol  Assizes,  when  a 
verdict  was  found  for  the  plaintifis. 


1843. 

^— V ' 

Atkinson 
and  Another 

Davies. 


Butt  had  obtained  a  rule  nisi  for  judgment  non  obstante 
veredicto,  or  to  arrest  the  judgment,  on  the  ground  that 
the  replication  not  having  traversed  that  part  of  the  plea 
which  alleged  that  there  was  no  consideration  for  the 
making  of  the  note,  such  allegation  must  be  taken  as  ad- 
mitted on  the  record. 


J.  Addison  shewed  cause.  The  plea  contains  no  allega- 
tion that  the  note  was  given  on  account  of  the  debt  due 
from  the  defendant's  brother,  and  therefore  the  averment 
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1843.  that  the  defendant  was  not  executor,  nor  intermeddled 
with  the  assets  of  the  deceased,  is  immaterial.  ^  Hie  sub- 
stantial part  of  the  plea  is,  that  the  note  was  obtained  by 
a  threat  to  stop  the  funeral  of  the  defendant's  brother^  and 
that  all^ation  is  traversed  by  the  replication.  The  plea 
contains  a  special  statement  of  &cts,  which  shew  that  there 
was  no  consideration  for  the  note.  A  general  plea  of  no 
consideration,  would  have  been  bad  on  demurrer,  Staughr- 
tan  V.  Earl  of  KiJmorey  {a\  and  the  argument  on  the  other 
side  amounts  to  this,  that  though  the  plaintifis  might  have 
demurred,  if  the  &cts  had  not  been  set  forth,  yet,  if  they 
are  set  forth,  and  he  traverses  them,  the  issue  is  immaterial 
If  the  traverse  had  been  extended,  the  issue  would  never- 
theless have  been  confined  to  the  special  &cts,  so  that 
there  can  be  no  admission  by  not  traversing  that,  which  if 
traversed,  would  have  been  no  part  of  the  issue.  The  con- 
struction attempted  to  be  put  on  this  plea  would  render  it 
double  and  inconsistent 

Butt^  in  support  of  the  rule.  Assuming  the  plea  be 
double,  the  defendant  is  entitled  to  judgment,  because  suf- 
ficient is  left  unanswered  to  shew  that  the  plaintiffi;  have 
no  cause  of  action.  If  the  averment  **  that  there  never  was 
any  consideration  for  the  making  or  delivery  of  the  said 
note,"   hatl   stood   alone,  and  issue  had  been 
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issue,  or  by  a  special  demurrer.  But  assuming  the  plea 
not  to  be  double,  still  the  material  part  is  that  which  denies 
the  existence  of  any  consideration,  for,  supposing  the  im- 
mediate cause  of  giving  the  note  was  the  threat  alleged, 
yet,  if  there  was  any  consideration,  as,  for  instance,  if  it 
were  founded  on  an  antecedent  debt,  the  note  would  be 
good.  Such  a  state  of  facts  is  not  inconsistent  with  the 
allegation  traversed.  Rand  v.  Vaughan  (a),  is  an  authority 
in  support  of  this  application. 

Cur,  adv.  vult 


1843. 


Atkinson 
and  Another 

V, 

Davibs. 


Parke,  B.,  delivered  the  judgment  of  the  Court  A 
rule  nisi  was  obtained,  in  this  case,  to  arrest  the  judgment, 
on  the  ground  that  the  replication,  which  put  in  issue  part 
of  the  plea  only,  admitted  the  residue  to  be  true,  and  that 
such  residue  was  an  answer  to  the  plaintiff's  demand. 
After  argument  and  careful  consideration  of  the  pleadings, 
we  are  of  opinion  that  that  replication  was  a  good  answer 
to  the  whole  plea,  and,  therefore,  the  rule  must  be  discharged. 
[His  Lordship  then  read  the  pleadings].  It  will  be  ob« 
served,  upon  these  pleadings,  that  the  statement  of  the 
debt  being  due  from  the  defendant's  brother,  is  in  no  way 
connected  with  the  giving  of  the  note.  The  note  is  not  said 
to  have  been  given  by  way  of  payment  or  satis&ction  for  it, 
and  that  statement,  therefore,  as  well  as  the  one  which 
relates  to  it,  that  the  defendant  was  not  executor  of  his 
brother,  nor  liable  for  his  debts,  must  be  rejected.  The 
part  of  the  plea  which  remains,  and  is  alone  to  be  answered, 
is,  that  the  note  was  given  by  reason  of  a  threat  to  stop 
the  funeral,  and  not  for  any  consideration,  and  the  ques- 
tion is,  whether  the  replication  answers  the  material  allega- 
tion of  the  plea,  by  denying  that  the  note  was  given  by 
reason  of  the  threat  ?  Under  the  new  pleading  rule,  it  is 
not  enough  to  state  that  the  note  or  bill  was  given  without 


{a)  1  Bing.  N.  C.  767 «  S.  C.  1  Scott,  670. 
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a  consideratioii^  bat  the  cause  of  the  making  or  drawing 
most  be  stated  affirmativdy,  as,  for  instance}  that  it  was 
made  for  the  accommodation  of  another.  Tlat  is  kid  down 
by  Lord  dbmger^  in  StoughUm  v.  Earl  of  Kilmanjf.  This 
plea,  therefore,  would  have  been  bad  on  special  demurrer, 
if  it  had  stated  merely  that  there  was  no  consideimtioa ; 
the  affirmatire  statement,  that  the  note  was  giTcn  in  con- 
sequence of  a  threat  alone,  makes  the  plea  good»  and,  con- 
sequently, that  allegation  is  material,  and  the  traverse  rf  it 
is  an  answer  to  the  whole  plea.  In  like  manner,  in  the 
case  of  an  averment  in  a  plea,  stating  a  note  to  have  been 
given  for  the  plaintiflTs  accommodation,  and  without  any 
consideration,  the  traverse  of  the  note  being  given  for  ac- 
commodation, would  dispose  of  the  whole  plea.  The  rule 
to  arrest  the  judgment  must  therefore  be  discharged.  We 
think  it  however,  right  to  add,  that  if  we  had  thought  the 
replication  was  not  an  answer  to  the  plea,  it  would  not  have 
followed  that  the  judgment  would  have  been  arrested:  the 
opinion  of  all  the  Judges  in  the  case  of  Gwywu  v.  Bur^ 
neB(a)j  is,  that  judgment  non  obstante  veredicto  can  be 
awarded  only  on  pleading  by  the  defendant  in  confession 
and  avoidance,  and  not  on  an  implied  confession  contained 
in  a  rejoinder  of  a  part  of  the  replication  which  it  does  not 
answer.  This  seems  to  lead  us  to  the  conclusion  diat  the 
s^inent  for  the  plain tifls  catmot  be  arrested  on  the  ground 
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Windham  v.  Fenwick. 

JBaRSTO  W  moved  to  set  aside  an  alias  writ  of  summons,  A  writ  of  rom- 

.  .•I'jMj    mona  described 

on  the  ground  of  variance.     The  original  wnt  descnbed  the  defendant 

the  defendant «  as  of y  in  the  County  of  York,"  but  an  Se^'^ty^f 

application  having  been  made  at  Chambers  to  amend  the  ^*-  !^ 

writ,  by  inserting  the  word  Waghen,  Parke^  B.,  made  an  scribed  him  at 

order  accordingly.     The  alias  writ  described  the  defendant  coon^  of 

as  of*' Newport,  in  the  Isle  of  Wight,  in  the  county  of  ^aUtoSfw.. 

Southampton,  and  late  of  Waghen,  in  the  county  of  York."  '^y*?***^ 

It  was  sworn  that  the  defendant  never  did   live  in  the  Court  refused 

^__    r-^T    1  to  set  aside  the 

county  of  York.  l^^tter  writ  on 

affidarit,that 
the  defendant 

Parke,  B. — The  discrepancy  is  immaterial,  it  is  enough  never  lived  at 
if  he  was  supposed  to  have  lived  in  that  county. 

Rule  refused. 


George  v.  Chambers,  Rees  and  Others. 

Declaration  in  replevin  for  taking  the  plaititifPs  Replevin  will 
goods  and  chattels.  ^^\:^^' 

Plea,  by  defendant  Chambers,  that  after  the  passing  of  under  a  wir- 
the  5  &  6  Wm.  4,  c  50,  (the  Highway  Act,)  the  plaintiff  tkes!^  ^^ 
was  the  surveyor  of  certain  turnpike  roads  in  the  parish  of 
Pembrey,  which  were  highwajrs ;  that  one  Howells,  who 
was  a  resident  and  inhabitant  in  the  said  parish,  informed 
the  defendant  Rees,  on  oath,  that  part  of  the  said  turnpike 
roads  was  not  sufficiently  repaired;  that  the  defendant 
summoned  the  plaintiff  to  appear  at  a  special  sessions,  that 
the  plaintiff  did  not  appear,  that  the  justices  appointed  one 
Thomas  to  view  the  roads,  and  report  to  the  justices  at  a 
special  sessions,  that  at  the  special  sessions  held  before  the 
defendants  on  the  13th  of  November,  1841,  in  the  presence 
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of  the  plaintiff,  Howells  reported  that  the  road  was  not  in 
effectual  repair.  Whereupon  the  defendants  made  an  order, 
dated  &c,  whereby  they  directed  the  plaintiff  to  repair 
the  road  within  six  weeks  from  the  date  of  the  order;  that 
defendants  after  making  such  order,  made  another  otder, 
in  pursuance  of  the  statute,  18  Geo.  3,  c.  19,  intituled, 
^^  an  act  for  the  payment  of  costs  to  parties  in  complaints 
determined  before  justices  of  the  peace,  out  of  sessions^*  ftc, 
against  the  plaintiff,  for  n^Iecting  to  repair  the  said  hi^^ 
roads,  and  thereby  awarded  2L  3s.,  to  be  paid  by  the 
plaintiff  to  Howells ;  the  plea  then  averred  that  the  plaintiff 
did  not  pay  or  give  security  for  the  said  sum,  whereupon 
the  defendants  issued  their  warrant  to  the  constables,  to 
levy  2L  d«.,  by  distress  and  sale  of  the  plaintiff's  goods,  and 
delivered  their  warrant  to  the  defendant  B.,  then  beii^ 
constable,  who  took  the  plaintiff^s  goods  and  chattels  as  a 
distress  for  the  stud  sum  of  2/.  3s.,  and  kept  and  detained 
them  for  the  eause  aforesaid,  until  the  plaintiff  replevied 
the  same.    Demurrer. 


E.  V.  Wiltiams,  in  support  of  the  demurrer  aigned,  that 
the  justices  had  no  authority  or  jurisdiction  to  make  the 
order  mentioned  in  the  plea.  The  Court  being  of  dial 
opinion,  the  question  was  raised,  whether,   under    the 

circ  urn  stances,  repkvin  would  lie  ? 
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IFeller  (a),  it  is  said  by  Richardson,  J.,  "that  when  a 
magistrate  has  competent  jurisdiction,  and  adjudges,  And 
on  refusal  to  pay,  issues  a  warrant  of  distress  and  sale,  the 
goods  taken  under  it  are  not  replevisable."  In  BacorCs 
Abn  tit  "  Replevin,^  (C),  it  is  said  "that  where  an  act  of 
Parliament  orders  a  distress  and  sale  of  goods,  this  is  in 
the  nature  of  an  execution,  and  replevin  does  not  lie."  In 
Rex  V.  Monkhotae  (d),  the  Court  granted  an  attachment 
against  a  sheriff,  for  granting  a  replevin  of  goods  distrained 
on  a  conviction  for  deer  stealing.  Sdby  v.  Bardons  {c)i 
was  also  cited. 


1843. 

'— V ' 

Gboros 
o. 

CHAMllBmi 

andOtbeni 


E.  V.  JVUUams,  contriL  There  is  no  objection  to  th^ 
form  of  action.  Goods  taken  in  execution,  cannot  in  one 
sense  be  replevied,  because  the  Court  would  grant  an 
attachment  agidnst  the  sheriff,  but  it  does  not,  thereforei 
follow  that  replevin  will  not  lie.  When  it  is  stated  in  the 
old  books,  that  an  action  will  not  lie,  the  meaning  is,  that 
the  remedy  is  altogether  misconceived,  as  for  instance,  an 
action  of  trespass  for  an  injury  to  the  reversion.  An 
action  of  debt  may  be  said  not  to  lie,  after  the  debt  is 
satisfied,  nor  an  action  of  trespass,  after  a  legal  satisfaction 
of  it ;  in  the  same  way  it  may  be  said,  replevin  does  not  lie 
for  a  distress  levied  under  an  act  of  Parliament,  for  the 
adjudication  of  the  justices  is  conclusive  of  the  fact  Siich 
examples  shew  that  there  is  a  distinction  between  an 
objection  to  the  form  of  an  action,  and  to  its  maintenance. 
If  the  proposition  that  replevin  does  not  lie,  means  that  the 
sheriff  is  liable  to  an  attachment  for  granting  it,  then  this 
is  no^  one  of  the  cases  to  which  such  proposition  is 
applicable ;  on  the  other  hand,  assuming  it  to  apply  to  this 
case,  the  sheriff  having  granted  the  replevin,  the  plaintiff 
has  a  legal  ground  of  complaint,  and  there  is  no  objection 
on  the  record.  The  earliest  authority  on  the  subject,  is 
Bradskaw^s  case,  (cited  in  Bac,  Ahr.  tit  **  Replevin,^  (C))f 


(a)  1   B.  &  B.  57;   S.  C.  3 
Moore,  294. 

VOL.  n. — N.  8. 


{b)  2Stra.  1184. 
(c)  3  B.  &  Ad.  2. 
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1848.  in  which  it  was  ruled,  that  when  an  act  of  Pariiaoient 
^jJJJJ^Qjj  ordere  a  distress  and  sale  of  goods,  this  is  in  the  nfltme  of 
^^  9'  an  execationy  and  replevin  does  not  lie.  bat  if  tbe  riieriff 
aaiOthera.  grants  one,  it  is  not  such  acontempt  as  to  warrant  m  attach- 
ment against  him,  and  JPnoeU,  J.,  said,  he  remembered  a 
case  in  the  Exchequer,  where  a  distress  was  taken  fiir  a 
iee-&rm  rent  due  to  the  King^  yet  upon  debate  in  die 
Court,  no  attachment  was  granted  though  it  was  the  King*s 
case.  But  now,  in  such  cases,  it  would  seem  to  be  a  ooo- 
tempt  for  a  party  to  replevy,  and  the  Court  would  grant 
an  attachment  against  the  sheriff.  Rex  v.  Burchet(a)i  Jtex 
V.  Monkhause  (ft),  Rex  v.  OUver{c).  In  Pearson  v.  Robert8{d), 
it  was  decided,  that  replevin  to  recover  damages,  is  an  action 
within  the  meaning  of  the  24  Geo.  2,  c.  44,  but  in  the  sub- 
sequent case  of  Fletcher  v.  fFilkhu  (e),  the  Court  held,  that 
the  remedy  by  replevin  was  not  afiected  by  that  statute. 
In  BtUler^s  Nisi  Prius  (/),  it  is  said,  that  replevin  may  be 
brought  in  any  case  where  a  man  has  had  his  goods  taken 
from  him  by  another,  and  the  law  is  so  Uud  down  in  Com. 
Dig.  tit. ''  Replevin^''  (A).  The  rule  is  thus  stated  in  TUbts 
Practice  {g\  *^  where  an  act  of  Parliament  orders  a  distress 
and  sale  of  goods,  as  for  a  penalty  after  conviction  on  die 
Game  Laws,  or  on  the  Highway  Act,  or  for  a  fine  impoaed 
on  an  officer  by  commissioners  of  land-tax,  or  for  die  wages 
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but  it  is  an  action  founded  upon  any  taking  by  the  party.  1848. 
The  language  of  the  43  Eliz.  c.  2,  shews,  that  the  L^;is-  q^^^^ 
lature  took  it  for  granted  that  replevin  would  lie  for  a  poor  _  «• 
rate.  The  19th  section  provides,  ^^that  if  any  action  of  andOthen. 
trespass  or  other  suit  shall  happen  to  be  attempted  and 
brought  against  any  person  for  taking  of  any  distress,  &c., 
by  authority  of  that  act;  the  defendant  may  either  plead 
not  guilty,  or  make  avowry,  cognizance,  or  justification  for 
the  taking,  alleging  in  such  avowry,  &c.,  that  the  distress 
whereof  the  plaintiff  complained,  was  done  by  authority  of 
that  act"  Aylesbury  v.  Itcavey  (a)  is  a  case  of  replevin 
brought  for  a  chattel  taken  under  a  justice's  warrant  of  dis^ 
tress.  Where  a  party  brought  replevin  for  goods  levied 
under  a  warrant  of  distress  for  an  assessment  made  by  a 
special  sessions  under  the  Highway  Act,  13  Geo.  3,  c.  78, 
s.  47,  on  the  ground  of  the  premises  for  which  he  was 
assessed,  being  situated  without  the  township,  which  was 
liable  to  repair  the  road,  the  Court  refused  to  set  aside  the 
proceedings,  Fenton  v.  Boyle  (b).  He  also  cited  Banhe  v. 
Brand{c\  The  Attorney  General  v.  Brown(d),  Morell  v. 
Harvey  {e\  Marrell  v.  Martin  (/). 

Lord  Abinqer,  C.  B. — It  seems  very  probable,  when 
the  cases  were  decided  in  &vour  of  the  plaintiff  in  replevin, 
that  this  precise  objection  was  never  taken.  The  more 
you  look  back  into  the  authorities,  the  less  you  find  it 
Therefore  it  is  now  too  late  to  raise  the  question.  The 
doubt  only  arises  upon  the  statute,  24  Greo.  2,  and  it  is 
said,  that  that  statute  applies  to  this  case.  But  it  has  been 
decided,  that  the  statute  does  not  destroy  the  right  or 
remedy  existing  before  it  passed,  but  only  gave  a  certain 
protection.  The  statute  of  Elizabeth  does  not  give  an 
action  of  replevin,  because  it  gives  a  form  of  plea,  any  more 

(a)  3  Lev.  204.  (e)  4Ad.&  E.684;  S.  C.  6  N. 

{6)  2  New  Rep.  399.  &  M.  36. 

(c)  3  M.  &  Sel.  525.  (/)  4  Scott  N.  R.  300;  S.  C. 

id)  1  Swanst.  265.  3  M.  &  Gr.  581. 
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than  it  gives  an  action  of  trespass,  because  it  gives  a  form 
of  plea.  Mr.  Evans  contended,  that  an  avowry  under  that 
statute,  must  be  sustained  by  the  statute  itself,  and  therefore 
it  gives  replevin.  The  use  made  of  the  statute  by  Mr. 
WiUiamSy  was  more  legitimate,  viz.  that  it  recognises  the 
right  to  bring  replevin  as  well  as  trespass.  It  is  not  ne- 
cessary to  go  into  the  case,  or  decide  that  replevin  will  not 
lie  if  goods  are  taken  under  a  conviction  which  is  valid. 
If  the  magistrate  has  no  jurisdiction,  either  replevin  or 
trespass  may  be  maintained.  Replevin  has  this  advantage, 
that  by  such  form  of  action,  the  party  may  obtain  back  his 
goods.  In  the  case  of  an  execution,  the  Court  will  not 
permit  the  sheriff  to  discharge  its  order,  by  granting  a 
replevy  of  the  goods:  but  where  a  warrant  of  distress 
issues,  the  money  is  first  demanded,  and  if  the  party  will 
not  then  pay,  then  a  distress  is  levied  on  his  gooda  It  is 
different  with  respect  to  an  execution,  because  there,  there 
is  an  order  of  the  Court,  that  the  sheriff  shall  levy  the 
money,  which  shews,  that  in  such  case,  the  law  never 
meant  a  replevin,  for  that  would  frustrate  the  object  of  the 
Court.  But  in  the  case  of  a  distress,  the  party  may  try 
the  jurisdiction  of  the  justices  to  grant  the  warrant  at  all, 
and  if  so,  why  depart  from  the  cbitimon  law  remedy,  which 
18  provided,  not  only  to  try  the  right,  but  in  the  mean 
time  to  have  possession  of  the  goods*     I  think,  there fomj 
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law,  applicable  to  all  cases  where  goods  are  improperly 
taken.  There  must,  therefore,  be  some  strong  authority  to 
shew  that  replevin  will  not  lie  where  goods  are  improperly 
taken  under  the  warrant  of  a  justice.  After  looking  for 
authorities  we  find  none  such.  It  is  true,  that  in  some 
cases,  the  Court  will  interfere  to  prevent  a  replevy,  because 
the  process  of  the  Court  would  otherwise  be  defeated.  The 
rule  is  correctly  stated  in  Chief  Baron  Gilberfs  Treatise  on 
Replevin (o),  "If  a  superior  Court  award  an  execution,  it 
seems,  that  no  replevin  lies  for  the  goods  taken  by  the 
sheriff,  by  virtue  of  the  execution,  and  if  any  person  should 
pretend  to  take  out  a  replevin  and  execute  it,  the  Court  of 
justice  would  commit  them  for  a  contempt  of  their  juris^ 
diction,  because,  by  every  execution,  the  goods  are  in  the 
custody  of  the  law,  and  the  law  ought  to  guard  them ;  and 
it  would  be  troubling  the  execution  awarded,  if  the  party, 
on  whom  the  money  was  to  be  levied,  should  fetch  back 
the  goods  by  replevin ;  and,  therefore,  they  construe  such 
endeavours  to  be  a  contempt  of  their  jurisdiction,  and  upon 
that  account  commit  the  offender ;  that  is,  if  a  person  at- 
tempt to  defeat  the  execution  of  the  Court,  they  will  treat 
it  as  a  contempt,  and  punish  it  by  attachment  of  the 
sheriff."  But  Chief  Baron  Gilbert  also  says,  ^^  that  in  cases 
in  which  there  is  no  jurisdiction,  the  goods  may  be  re- 
plevied." That  I  apprehend  is  a  sufficient  authority.  All 
that  we  have  to  decide  is,  whether  or  no,  the  plea  affords  a 
good  answer  to  the  complaint,  and  if  not,  the  defendants 
must  stand  in  the  situation  of  common  and  ordinary  wrong 
doers.  As  to  there  being  several  cases  in  the  Books,  in 
which  replevin  has  been  brought,  under  similar  circum- 
stances to  the  present,  and  in  which  neither  the  counsel  nor 
the  Court  adverted  to  the  point,  I  do  not  attach  much 
importance  to  that  But  two  of  the  authorities  cited  are 
certainly  entitled  to  considerable  weight,  viz.  Xhstoi  FenUm 
V.  BoyUf  and  the  opinion  of  Lord  Jtedesdale,  in  Shannon  v. 
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Shannon.  It  appears  to  me,  tberefiwe,  that  as  the  de- 
fendants admit,  by  their  jnstifieation,  that  they  seised  the 
plaintiff's  goods,  we  cannot  say  that  replevin  will  not  lie. 

Aldebson,  B. — I  am  of  the  same  opinion.  It  seems  to 
me,  that  in  the  case  of  a  distress  under  a  magbtrate's  ¥rar- 
rant,  there  may  be  ground  for  saying  that  matter  may  be 
pleaded  in  justification,  but  that  does  not  show  that  re- 
plevin will  not  lie.  The  reasonable  meaning  of  the  cases 
cited,  in  which  it  is  said,  that  replevin  ^^  will  not  lie,"  is, 
that  there  is  matter  which  may  be  pleaded  in  answer.  I 
agree  that  replevin  will  not  lie,  where  there  is  a  judgment 
of  a  superior  Court,  and  for  this,  among  other  reasons^  that 
if  you  replevy  on  the  first  judgment,  you  could  replevy  on 
die  judgment  on  that  judgment,  and  where  would  it  stop? 
It  is  difierent  with  respect  to  an  inferior  jurisdiction. 

Judgment  for  Plainti£ 


Unwin  and  Another  ti.  St.  Quintin. 

TogQfwby      1  ROVER  by  the  plaintiflb  as  assignees  of  the  estate  and 
hTSS^*.,       effects  of  G.  Heathcote  and  W.  Levesley,  bankrupts^  against 
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Others;  that  the  latter,  on  the  9th  of  August,  1842,  sued  1843. 
out  a  fieri  &cias  against  the  said  G.  H.  and  W.  L.,  which  unwin 
was  delivered  to  the  defendant,  as  sherifi^  of  Yorkshire,  to  be  ">^  Another 
executed ;  that,  thereupon,  the  sherifi*,  after  the  said  G.  H.  St.  Quintin. 
and  W.  L,  became  bankrupts,  as  aforesaid,  and  before  the 
issuing  of  the  fiat,  took  in  execution  the  bankrupt's  goods, 
and,  before  the  issuing  of  the  fiat,  levied  the  amount  by 
sale,  as,  by  the  said  writ,  he  was  commanded ;  that  after- 
wards a  fiat  issued  against  the  said  bankrupts,  under  which 
the  plaintifiis  were  appointed  assignees  of  the  estate  and 
efiects  of  the  said  George  Heathcote  and  William  Levesley ; 
that  they  accepted  the  said  appointment,  and,  as  assignees, 
became  ^^  entitled  to  the  possession  of  the  said  goods  and 
chattels,  as  and  fi*om  the  time  when  the  said  Geoi^ 
Heathcote  and  William  Levesley  became  and  were  bank- 
rupt as  aforesaid,  which  possession  is  the  said  possession 
of  the  plaintifis  as  assignees  in  the  declaration  mentioned.'' 
The  plea  then  averred  that  the  fieri  facias  was  bona  fide 
executed  and  levied,  that  the  goods  were  seized  before  the 
date  and  issuing  of  the  fiat,  and  that  the  creditors  had  not, 
at  the  time  of  executing  the  writ,  notice  of  any  prior  act  of 
bankruptcy  committed  by  the  bankrupts ;  that  the  judg- 
ment was  not  founded  on  a  warrant  of  attorney  or  cog- 
novit, and  that  the  seizing  and  taking  of  the  goods  under 
the  writ,  was  the  conversion  in  the  declaration  mentioned. 

Demurrer,  assigning  for  causes,  amongst  others,  that  the 
plea  does  not  confess  a  sufficient  colourable  title  in  the 
plaintiffs  to  enable  them  to  maintain  their  action,  that  it 
amounts  to  an  argumentative  denial  that  the  plaintiffs,  as 
such  as^gnees  at  the  time  of  the  conversion,  were  possessed 
of  or  entitled  to  the  said  goods  and  chattels,  or,  at  all 
events,  a  denial  that  they  were  possessed  of  or  entitled  to 
possession  at  the  time  of  the  conversion ;  also  that  it  does 
not  sufficiently  confess  and  avoid  the  matters  stated  in  the 
declaration,  and  also  that  it  contains  no  averment  that  the 
said  G.  Heathcote  and  W.  Levesley  mentioned  in  the  plea, 
were  the  same  G.  Heathcote  and  W.  Levesley  mentioned 
in  the  declaration. 
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1848.  J.  W.  Smithy  in  support,  of  the  demurrer.   The  plea  does 

UjmN       ^^^  coofess  and  avoid  the  allegation  that  the  plaintiflb  were 

•ad  AboUmt    possessed  as  of  their  own  property,  but  amounts  to  an  aigu- 

9r.  i^aamM.    mentative  denial  of  thatfiv^     In  Twrquand  v.  Hawtrey{a\ 

the  Court  expressed  an  opinion  that  such  a  plea  was  bad 

fm  special  demurrer. 

PdMeyt  who  was  to  have  supported  the  plea,  being 
ffboent. 

The  Court  said, — The  plea  appears  to  us  to  be  an 
aigumentative  traverse  of  the  plaintifib'  possession  at  the 
time  of  the  conversion.  The  plea  does  not  give  colour, 
but  the  right  of  the  assignees  is  made  to  depend  upon  the 
relation  of  their  title  to  the  act  of  bankruptcy.  But  in  the 
case  of  a  bona  fide  execution  without  notice,  we  are  dis*- 
posed  to  think  that  no  such  relation  exists.  The  plaintiiBs, 
therefore,  9f^  entitled  to  judgmeptt 

Poihley  afterwards  applied  for  and  obtained  leave  to 
afgue  in  support  of  the  plea.  In  Turqucand  v.  Hawttey,  the 
pofait,  as  to  the  sufficiency  of  the  plea,  was  not  aigued,  the 
question  there  being  as  to  pleading  several  matters.  The 
2  &  8  Vict  c.  29,  has  not  destroyed  the  doctrine  of  re- 
lation for  all  purposes;  for  instance,  where  a  tort  foasoff 
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submitted  to  the  Court  that  the  plea  was  an  argumentative  1843. 
denial  of  the  plaintiff's  possession.  The  Court  decided  the  Unwin 
case  on  the  ground  that  there  was  a  confession  of  the  con-  «»*  Another 
version].  The  object  of  the  2  &  3  Vict  c.  29,  was  to  St.  Quintik. 
protect  the  sheriff  iBrom  the  liability  to  which  he  was  pre- 
viously subject,  by  executing  the  process  of  the  Court  upon 
the  goods  of  a  party  who  had  committed  a  secret  act  of 
bankruptcy.  Cooper  v.  Chitty{a\  CarJisk  v.  Garland  {b). 
The  act  does  not  declare  that  the  title  of  the  assignees  by 
relation,  shall  be  put  an  end  to,  but  that  the  execution 
**  shall  be  deemed  to  be  valid.**  Gordon  v.  Harper  (c), 
Owen  V.  Knight  (d),  White  v.  Teak  (e),  and  Weeding  v. 
Aldrich  (/),  are  authorities  to  shew  that  this  defence  could 
not  be  raised  under  the  plea  of  not  possessed.  [Parke,  B. — 
In  Weeding  v.  Aldrich  the  Court  do  not  aj^ar  to  have  con- 
sidered the  question  whether  the  plea  was  an  argumentative 
denial  of  the  plaintiff's  possession  as  well  as  of  the  con- 
version]. In  Samuel  v.  l)uke  {g),  this  distinction  was  taken, 
namely,  that  if  the  act  of  conversion  relied  on  is  the  seizure 
of  the  goods,  the  sheriff  must  plead  specially  a  justifica- 
tion under  the  writ,  but  if  the  act  of  conversion  be  the 
sale  of  the  goods,  he  may  give  his  defence  in  evidence 
under  a  plea  denying  the  plaintiff's  possession.  Here,  the 
seizure  is  the  conversion  complained  of,  and  the  plea  gives 
a  colourable  title  to^the  plaintifis,  by  admitting  the  property 
to  have  been  in  them.  A  colour  of  title  is  sufficient,  though 
it  is  in  reality  a  bad  one.  Smith  v.  Adhins  (A),  Stephen  on 
Pleading  (t),  Chitty  on  Pkading  (A),  Doctor  LeyfieWs  case  (/). 
The  plea  admits  the  property  in  the  goods  to  have  been  in 


(a)  1  Burr.  20.  P.  &  D.  657. 

{b)  7  Bing.  298 ;  S.  C.  5  M.  (^)  Ante,  vol.  6,  p.  536,  O.  S. ; 

&  P.  102.  S.  C.  3  M.  &  W.  622. 

(c)  7  T.  R.  9.  (h)  Ante,  vol.  1,  p.  129,  N.  S. ; 

(d)  Ante,  vol.  6,  p.  244,  O.  S. ;  S.  C.  8  M.  &  W.  362. 
4  Bing.  N.  C.  54.  (i)  p.  241. 

(e)  12  Ad.  &  E.  106 ;  S.  C.  4  (k)  p.  567. 

p.  &  D.  43.  (0  10  Rep.  SS. 
(/)  9  Ad.  &  £.  861 ;  8.  C.  1 
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1843.  the  aflugnees  until  the  time  erf*  aale^  Gik$  ▼•  Cfrm)er  {a), 
Vuma  '  Con^fiu  v.  Bifjfer  (ft),  Fmeanri  v.  Bull  {e\  Roekwood  v. 
aAAaotlMr  JVoMT  (d).  A  plea  whidi  admilB  a  primft  fiK3e  tide  in  the 
ar.QviMTiic  plaintiflSi  is  good,  thou^  the  sobjectrinatter  of  defence 
might  be  given  in  evidence  under  die  geneial  ismi^  Para" 
mare  v.  JoknMon  (e),  Huuey  v.  Jacob  (/),  Carr  ▼.  Hmehr 
W(S)»  Onm/fis  Dig.  tit  *" Pleade/'  (E>  In  Marami  v. 
jSlJ^n  (A),  this  Court  allowed  express  colour  to  be  given  in 
a  plea  to  an  acdon  of  trover.  The  same  doctrine  governs 
both  express  and  implied  colour,  vis.,  that  **  the  colourable 
title  must  be  such  as  might  induce  an  unlearned  person  to 
imagine  it  suflBcient,  yet  it  must  be  in  legal  strictness  in- 
adequate to  defeat  the  i^aintiff's  title  as  shewn  in  the  plea," 
Chitty  an  Fleadmgij).  It  must  be  a  matter  of  law  which  does 
not  lie  in  the  knowledge  of  laygents.  Doctor  Lenfield^s  coje(A) 
Radford  v.  Harbyn(l),  Com.  Dig.  tit  ''Pleader/'  3  (M)  41. 

J.  W.  SimtM,contriL  The  plea  is  an  aigumentative  traverK 
of  the  plaintiffs*  possession  as  assignees.  It  is  a  fellacy  to 
say,  that  the  plea  confesses  a  right  of  property  in  the  plain- 
tiflb  before  the  seizure,  for  as  against  the  defendant  the 
assignees  had  no  right  either  in  feet  cht  in  law.  It  is  clear 
that  they  had  no  possesrion  in  feet,  and  that  diey  could 
have  had  none  in  law  is  evident  from  the  language  of 
'^  Ihrke,  B.,  in  Hail  ^.  Waliace{m\  that  'Uhe  effect  of  the 
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sistent  with  the  right  stated  in  the  declaration,  as  in  the  case        1843. 

*-  lid* 

of  infancy  or  coverture  which  admit  a  contract  in  &ct,  though        Unwin 

not  binding  in  law.  Here,  no  fiwst  is  confessed  by  the  plea,  •"^  Another 
but  the  plaintifis'  possession  is  denied  aigumentatively  by  a  St.  Quurror. 
statement  of  &cts  which  shew  that  since  the  3  &  3  Vict, 
c.  29,  they  never  could  have  had  the  possession.  Pearson 
V.  BogerM,  was  decided  on  the  circumstance  that  the  con- 
version was  denied  by  the  inducement,  and  the  possession 
by  the  traverse.  Neither  does  the  plea  give  colour.  In 
Leyjidis  case,  the  com  was  admitted  to  be  in  the  posses- 
sion at  the  time  of  taking  it;  but  here,  the  possession  in  &ct 
is  not  admitted,  and  the  statute  prevents  any  possession  in 
law  fix>m  taking  place,  Eawe  v.  Ames  (a),  Ashby  v.  Minnitt  (b), 
NicoUs  V.  Bastard  (c),  Butler  v.  Hobson  (d).  Secondly,  the 
plea  is  defective  in  not  stating  that  the  fiurts  therein  men- 
tioned took  place  after  the  passing  of  the  2  &  3  Vict  c.  29, 
Bex  V.  KUderby  {e).  Thirdly,  the  persons  described  as 
traders  and  bankrupts  in  the  plea,  do  not  appear  to  be  the 
same  as  those  mentioned  in  the  declaration. 

Pashky,  as  to  the  additional  points.  It  appears  by  neces- 
sary intendment,  that  Heathcote  and  Levesley,  named  in 
the  plea,  are  the  same  persons  mentioned  in  the  declaration. 
The  words  at  the  end  of  the  plea,  ^*  which  possession  is  the 
said  possession  of  the  plaintifls,  as  assignees,  in  the  declaration 
mentioned,''  sufficiently  identifies  them.  With  respect  to 
the  objection,  that  it  ought  to  be  shown,  whether  the  fiat 
and  execution  took  place  before  or  after  the  passing  of  the 
2  &  3  Vict,  the  statute  being  general  in  its  terms  need  not 
be  averred.  The  law,  as  stated  by  Mr.  Seijt  fVilliams, 
rests  upon  no  sound  principle,  for  how  is  it  to  be  defined 
what  statutes  are  recent  and  what  not? 

Cur.  adv.  vuU. 


(a)  6  M.  &  W.  747;    8.  C. 
Ante,  rol.  8,  p.  750,  O.  S. 

(b)  8  Ad.  &  E.  121 ;  S.  C.  3 
N.  &  P.  231. 


(e)  2  C,  M.  &  R.  669. 

(d)  4  Bing.  N.  C.  290;  S.  C. 
5  Scott,  798. 

(e)  1  Wma.  Saund.  309»  a.  n.  5. 
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The  judgment  of  the  Court  i¥as  deliveied  by 
Parke,  6. — ^This  was  an  action  of  trover,  stating  the  phun- 
tifi  to  be  assignees  of  the  estate  and  efiects  of  George  Ileath- 
cote,  and  William  Levesley^bankropts,  and  statingtheconver- 
sion  in  the  time  of  the  assignees.  Tothistherewasaspedal 
plea,  that  one  Geoige  Heathcote,  and  one  William  Leveriey, 
were  at  the  time  of  issuing  the  fiat  of  bankruptcy,  thereafter 
mentioned,  traders,  and  it  then  avers  that  there  was  a  fi.  & 
issued  under  which  the  goods  of  the  bankrupts  were  seized 
before  the  issuing  of  the  fiat,  and  that  there  was  no  notice 
<^any  act  of  bankruptcy  at  the  time  of  the  seizure;  it  also 
states  a  sale  which  took  place  before  the  fiat,  and  then  avers, 
that  the  assignees  were  entitled  by  relation;  that  the  plain- 
tifi  were  appointed  assignees  of  the  said  George  Heathcote 
and  William  Levesley,  that  tiiey  were  entitled  to  the  goods 
and  chattels,  at  and  firom  the  time  tiiat  Heathcote  and 
Levesley  became  bankrupt,  which  possession  was  the 
possession  of  the  plaintifi  as  assignees  in  the  declaration 
mentioned  Then  there  is  an  averment,  tiiat  this  fi.  fiu  was 
not  founded  on  any  warrant  of  attorney  or  cognovit,  given 
by  way  of  firaudulent  preference.  To  this,  there  is  a  special 
demurrer,  on  the  ground  that  the  assignees  have  declared 
as  assignees  of  the  bankrupts  for  conversion  of  goods  and 
chattels  in  their  own  possession,  and  that  the  defendant, 
ipstead  of  simply  travemng  or  denying  that  tbe  plaiptiffs  : 
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indirect,  and  argumentative  manner.  The  demurrer  came  1843. 
on  to  be  argued,  and  three  objections  were  taken  to  the  uJj^Jj^ 
special  plea ;  the  first  and  principal  one,  that  it  amounted  an<l  Another 
to  an  argumentative  plea,  that  the  plaintiiis  were  not  pos-  St.  QinMnif. 
sessed  as  assignees ;  secondly,  that  the  persons  described  as 
traders  and  bankrupts  in  the  plea,  were  not  averred  to  be 
the  same  as  those  in  the  declaration,  and,  thirdly,  that  it  was 
open  to  general  demurrer,  on  the  ground  that  the  execution 
was  not  averred  to  have  been  executed  after  the  passing  of 
the  act,  2  &  3  Vict  c.  29,  nor  the  fiat  to  have  issued  after^ 
wards.  As  to  the  first  objection,  it  is  clear  that  the  de- 
fence insisted  on  by  the  plea,  might  have  been  given  in 
evidence,  either  on  one  or  the  other  of  the  two  pleas  of  **  not 
possessed,**  or  **  not  guilty.'*  But  the  question  here,  is  not» 
whether  the  defence  was  admissible  under  one  of  the  two 
pleas,  but  whether  the  plea  is  bad,  on  the  ground  that  it  is  a 
pleaof '^not  possessed:**  whether  it  amounts  to  an  argumenta-* 
tive  denial  of  title,  is  not  a  question  raised  by  the  special  de- 
murrer. We  think  it  does  not  amount  to  an  argumentative 
plea  of  ^'  not  possessed,*^  because  there  is  in  the  plea  an  im« 
plied  colour,  for  the  plea  admits  the  right  of  the  assignees,  by 
relation,  to  the  lawful  possession,  at  the  time  the  defendant 
took  possession  of  the  goods  under  the  fL  fa.,  and  the  case 
resembles  very  closely  that  of  a  defence  to  an  action  of 
trespass  for  taking  tithe,  as  Dr,  Leyfie1£s  casCy  in  which 
case,  the  admitted  possession  of  the  plaintiff,  at  the  time  of 
the  taking,  gave  a  sufficient  colour.  We  think,  therefore, 
that  the  principal  objection  must  fail.  The  second  is 
answered,  by  reference  to  the  allegation  near  the  conclu- 
sion of  the  plea.  The  declaration  states  the  plaintiflB  to 
be  assignees  of  George  Heathcote  and  William  Levesley. 
The  plea  begins,  by  stating,  one  George  Heathcote  and 
one  William  Levesley,  to  be,  &c.,  and  in  that  respect  is 
objectionable :  but  we  think  that  it  is  cured  by  the  alle- 
gation, that  the  pl^ntifls  were  appointed  assignees  of  the 
said  Geoige  Heathcote  and  William  Levesley,  and  became 
entided  to  possession,  which  possession  was  the  said  pos* 
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session  of  the  plaintift  in  the  dedaradon  mentioned.  The 
third  objection  i%  that  neither  the  seixnre  nor  the  fiat  is 
averred  to  have  been  subsequent  to  the  statute,  8  ft  3  Vict 
c.  29.  The  answer  is,  that  the  statute  is  in  its  terms 
genera],  and  is  not  confined  to  a  seizure  or  a  fiat  subsequent 
to  its  passing.  That  is  decided  by  Ndstrap  v.  8cariMbridt{a) 
and  Moore  v.  Phiaip$(b).  If  the  &ct  had  been,  that  the 
asfflgnees  were  appointed  before  the  statute,  it  should  have 
been  replied  as  in  the  kst  mentioned  case.  There  must 
be  judgment  in  this  case  finr  the  defendant 


Leave  was  given  to  amend,  on  a  suggestion  that  the  de- 
murrer was  put  in,  in  consequence  of  the  intimation  of  the 
Court  in  Turquand  v.  Hctwtrey. 

(a)  Ante,  rcL  S,  p.  7i6,  O.  S. ;  6  M.  &  W.  684. 
(6)  Ante,  vol.  9,  p.  294,  O.  & ;  7  M.  &  W.  536. 


HaRRISOK  t^.  JONBS. 

TlwtbMibr  GraJSGER  moved  for  a  rule  nisi  for  judgment  as  in 
]Sjj2rt^  In  «««  o^  ^  nonsuit  It  was  a  country  cause,  and  issue  was 
cMdrftiiMi.    joined  on  the  6th  of  June,  m  Trinity  Term,  1842.     An 
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^ — .. — f 


KmOTON  V.  KiNOTON. 


-Assumpsit,    for  money  had  and    received    to    the  Intgnimpiit 

.  •'  for  money  hid 

plaintiff  S  use.  and  received 

The  declaration  alleged  in  the  usual  form,  a  promise  to  ^^  the 
pay  on  request     Breach,  non-payment  ^i^S* that 

Plea.     That  the  money  was  received  by  the  defendant,  after  the 
as  the  agent  and  servant  of  the  plaintiff,  and  that  after  the  promiM,  the 
making  of  the  promise,  and  before  the  commencement  of  SjjJ^j^"^ 
this  suit,  to  wit,  on  the  7th  day  of  July,  a.  d.  1840,  the  send  the  money 

by  posty  and 

plaintiff  directed  and  requested  the  defendant  to  forward  that  he  did  so: 
and  send  the  said  sum  of  money  by  post,   inclosed  in  a  ^^  allegbg 
letter  fix)m  the  defendant  to  the  plaintiff,  to  wit,  from  the  ^therthatUie 

r  .  money  was 

Bethnal  Green  Road,  in  the  county  of  Middlesex,  where  paid  m  latis- 
the  defendant  then  resided,  to  Mousley,  in  the  county  of  the  defendant 
Leicester,  where  the  plaintiff  then  resided;  and  that  the  J^J^J^'jiy^ 
defendant  did  then  forward  and  send  the  said  sum  of  money  ^^  ^^  P»7» 

"^    when  re- 

by  post,  inclosed  in  a  letter  from  the  defendant  to  the  quested, 
plaintiff,  to  wit,  from  the  Bethnal  Green  Road  aforesaid,  to 
Mousley  aforesaid,  in  manner  and  form  as  the  plaintiff  had 
so  directed  and  requested  him,  the  defendant,  to  do,  as 
aforesaid.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  was 
argumentative,  inasmuch,  as  even  supposing  it  to  amount 
to  a  plea  of  payment,  yet  such  fiu^t  was  only  stated  by  way 
of  argument  or  inference ;  and  that  matters  which  properly 
afforded  evidence  of  the  fact  of  such  payment,  and  which 
should,  according  to  the  rules  of  pleading,  have  been 
offered  as  evidence  to  the  jury  under  the  plea  of  payment, 
and  not  pleaded  in  bar,  were  improperly  pleaded  in  bar ; 
that  the  plea  admitted  the  cause  of  action,  but  did  not 
avoid  the  same  by  shewing  accord  and  satis&ction  thereof ; 
that  the  plea  did  not  answer  all  it  professed  to  answer, 
because  it  did  not  offer  any  defence  to  the  damages 
sustained  by  reason  of  the  non-performance  of  the  promises; 
that  it  was  not  stated  that  the  defendant  paid,  or  the 


KoiOTON. 
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IMS.       plaintiff  accepted  the  matters  mentioned  in  the  plea,  in 
KtMOTON      accord  and  satisfaction  of  the  causes  of  action  in  the  first 
count ;  and  that  the  plea  consisted  merely  of  evidence,  and 
did  not  sufficiently  shew  that  the  matters  mentioned  in  it, 
occurred  before  breach  of  the  defendant's  promises* 

tVatson,  in  support  of  the  demurrer.  The  plea  is  a 
circuitous  and  argumentative  mode  of  pleading  satisfiu^tion. 
The  money  is  allq^d  to  have  been  payable  on  request, 
therefore,  there  was  an  immediate  debt  to  which  the  plea 
affords  no  answer.  The  defendant  should  have  averred 
that  he  was  always  ready  to  pay  the  money.  Besides^  there 
is  no  statement  in  the  plea  that  the  money  alleged  to  have 
been  sent,  was  on  account  of  the  money  had  and  received 

DawdesweUy  in  support  of  the  plea.  The  plea  states,  that 
the  sum  of  money  directed  to  be  sent  and  actually  sent, 
was  the  same  sum  of  money  as  that  with  which  the  de- 
fendant is  charged  in  the  count  to  which  it  is  pleaded,  and 
even  if  the  last  objection  were  tenable,  the  plaintiff  cannot 
avail  himself  of  it,  having  omitted  to  suggest  it  as  a  cause 
of  demurrer.  With  respect  to  the  second,  and  only  re- 
maining objection,  the  count  is  for  money  had  and  reoeiveda 
which  the  defendant  is  alleged  to  have  promised  to  pay  on 
request.     \  Aider  son.  B. — The    mrtv  is  liable   to  dam^ 
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him,  and  that  he  complied  with  it.     [Parker  B.— You  do        1843. 
not  however,  aver  that  to  have  been 'the  first  request].     It      kington 
is  not  to  be  assumed,  that  a  defendant  has  been  fnxWty  of  a      ^   "- 

.  .  ,  KlNGTOW. 

wrong,  of  which  consistently  with  every  all^ation  in  the 
declaration,  and  the  fiusts  stated  in  this  plea,  which  are  ad- 
mitted, he  may  have  been  innocent  The  plaintiff  should 
have  replied  a  previous  request,  if  any  such  had  been  made. 
The  defendant  gets  rid  of  his  duty  by  shewing,  that  when 
a  request  was  made,  he  was  ready  to  pay. 

Par&e,  B. — ^You  had  better  amend:  either  aver  that  the 
money  was  paid  to  the  plaintiff  in  satisfiu^tion,  or  that  the 
defendant  was  always  ready  to  pay,  and  did  pay  when  re- 
quested* 

Amendment  accordingly. 


Frobt  and  Another,  Assignees  of  Slater,  a  Bankrupt, 
t>.  Hetwood  and  Another. 

In  this  case  the  defendants  had  obtained  a  rule,  calling  Tbe unmet 

on  the  plaintifls  and  one   William   Slater,  respectively,  JiTi^wSli 

*'  to  appear  before  the  Court,  on,  &c.,  in  order  that  the  V^kerfor 

*^*  money  depo» 

said  Court  might  exercise  its  jurisdiction  in  the  adjustment  sited  with  him 

of  the  several  claims  of  the  plaintiff  and  William  ^ter,  rapt,  a  third 

pursuant  to  the  powers  and  authorities  given  in  the  act  of  ^Tmon^M 

1  &  2  Wm.  4,  c.  58,  s.  1,"  and  duwting  that,  in  the  mean-  pwt  of  afond 

11  -..,^111^  J      T   J.  J  "^^^""^  *^« 

time,  all  proceedings  should  be  stayed     It  did  not  appear,  bankraptheld 

by  the  affidavit  on  which  the  rule  was  obtained,  whether  ^  ^erpleJm 

the  defendants  had  pleaded  or  not  ^i^^^ 

•ction  tobe 
...  ^     .  broufffat  in  the 

Pashley  appeared  for  the  claimants,  and  objected  that  as  name  of  the 

the  statute  required  the  application  to  be  made  "before  ^g^ingt^e 

■ssiffnees,  the 
cestui  que  trust  to  find  security  for  the  defen£uits*  costs. 
The  affidavit  in  support  of  an  interpleader  rule,  should  shew  that  the  application  was  made 
before  plea  pleaded. 

An  interpleader  rule  called  on  the  parties  to  appear  before  the  Court  *'  in  order  that  it  might 
exercise  its  jurisdiction  on  the  adjustment  of  the  se?eral  claims :"  Hdd^  sufficient  in  terms. 

VOL.   II. — N.  S.  F   F   F  D.    P.    C. 
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^--v ' 

F4o«r 
odABokher 

9. 

Hbywood 


j^a,"*  that  &ct  ought  to  appear  on  the  affida'rits.  J£  the 
defendants  had  pleaded,  the  Court  had  no  jurisdicUon. 
[Lord  Jbinger,  C.  B. — Have  you  an  affidavit  that  they 
have  pleaded  ?]  It  is  for  them  to  shew  that  they  have 
come  to  the  Court  in  proper  time,  and  the  affidavits  shew 
that  some  time  has  elapsed  since  the  plainti£b  declared. 
[Lord  AUngeTf  C.  B. — The  statute  does  not  prescribe  any 
particular  form  of  affidavit,  and  the  Court  are  disposed  to 
allow  an  amendment.]  PaMey  then  waived  the  olgection 
— Secondly,  the  rule  is  informal ;  it  calls  on  the  parties  to 
appear  before  the  Court,  but  does  not,  in  terms,  call  on 
them  to  state  the  nature  and  partipulars  of  their  respective 
daims,  that  the  Court  may  abjudicate  on  themu 


The  Court  considered  that  there  was  nothing  in  the  ob- 
jection. 


PaMey  shewed  cause  on  the  merits.  It  appeared  that 
W.  Slater,  who  was  a  trustee  under  the  marriage  settlement 
of  a  Mrs.  Vaughan,  had  deposited  the  money,  for  which 
the  present  action  was  brought,  in  the  hands  of  the  de- 
fendants, who  were  bankers.  Slater  having  afterwards 
become  bankrupt,  the  present  action  was  brought  by  his  as- 
signees, who  claimed  the  money  as  his  property.  A  daim 
was  then  made  by  Slater,  on  the  ground  that  this  was 
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party  here,  and  to  permit  the  matter  to  be  decided  behind        1843. 

her  back^  would  be  to  open  a  door  to  the  greatest  collusion,     ^"yb^vt 

This  proceeding  by  interpleader  rule  is  a  substitute  for  a    and  Another 

bill  in  equity.]  Uetwood 

and  Another. 

Crompton,  for  the  plaintiffs.  The  case  resembles  that 
of  a  fraudulent  preference  by  a  bankrupt.  The  Court 
cannot  interfere  in  cases  of  mere  equitable  claims;  besides, 
a  bill  of  interpleader  would  afford  the  advantage  of  the  ad- 
ditional evidence  of  the  cestui  que  trust 

Lord  Abinoeb,  C.  B. — We  think  we  can  do  justice  by 
the  following  arrangement  There  must  be  an  issue  to  try 
whether  this  money  is  the  property  of  Mrs.  Vaughan  or 
not  Slater  to  be  the  plaintiff,  and  his  assignees  the  de- 
fendants. Then,  as  Slater  is  a  bankrupt,  he  ought  to  find 
security  for  costs,  and  as  Vaughan  and  his  wife  are  the 
parties  beneficially  interested,  they  ought  to  be  responsible. 
It  is  very  improbable  that  they  will  sue  a  bankrupt  trustee 
in  equity,  when  they  can  recover  their  money  at  law,  by 
an  action  brought  in  hb  name.  In  the  mean  time,  the 
present  defendants  must  be  dischai^ed,  and  their  costs  de- 
firayed  out  of  the  fund  in  Court 

Rule  accordingly. 


Yates  and  Others,  Assignees  of  Aldricu,  a  Bankrupt, 
V.  Shbrrengton. 

J.  HE  declaration  stated^  that  whereas,  before  the  inter-  The  assignees 

marriage  of  the  said  Stephen  John  Aldrich  and  Isabella  aaj^tione 

Hannah,  his  now  wife,  and  before  the  said  S.  J.  A.  became  ^^  *  promis- 
sory note  ffiven 
a  bankrupt,  to  wit,  on,  &c.,  the  defendant  made  his  pro-  to  the  bank. 

missory  note  in  writing,  and  thereby  promised  to  pay  the  said  f^  marriage! 

L  H.,  by  her  then  name  of  Isabella  Hannah  Sherrington, 

the  sum  of  lOOiL,  with  legal  interest  on  demand,  and  tb^n, 

before  the  said  marriage  and  the  said  bankruptcy,  delivered 

F  F   F   2 


804 


CASES  ON   POINTS  OF   PRACTICB,  EXCH. 


1S43.  ^  gaid  note  to  the  said  L  H.,  and  afterwards  and  before 
the  said  S.  J.  A«  became  bankrupt,  to  ^t,  on,  &c.,  the  said 
S.  J.  A.  intermarried  with  the  said  L  H.,  and  thereopon, 
9mMmwioH.  afterwards,  after  the  said  intermarriage,  and  after  the  said 
S.  J.  A.  became  a  bankrupt,  and  after  the  jdaintiffis  had 
become,  and  while  they  were  such  assignees  as  afinresaid, 
to  wit,  on,&c.,  the  defendant,  in  consideration  <^  such  pre- 
mises, promised  the  pkdntiflb,  as  assignees  as  aforesaid,  to 
pay  to  them  the  money  in  the  said  note  specified,  with 
interest  as  aforesaid :  and  whereas,  before  the  sidd  inter- 
marriage, and  before  the  said  bankruptcy,  to  wit,  on,  &&, 
the  defendant  was  indebted  to  the  said  L  H.,  the  now  wife, 
for  the  said  bankrupt,  in  100/1,  for  money  then  lent  by  the 
sud  I.  H.  to  the  defendant,  at  hb  request ;  and  whereas, 
in  consideration  of  the  last-mentioned  premises,  after  the 
said  intermarriage  of  the  said  bankrupt  and  the  said  L  H., 
and  after  the  said  bankruptcy,  to  wit,  on  the  day  and  year 
last  aforesaid,  the  defendant  promised  the  plaintiffi,  as  as- 
signees as  aforesaid,  to  pay  the  last-mentioned  money  to 
them  as  assignees  as  aforesaid,  on  request ;  yet  the  defendant 
has  disregarded  hb  promise,  and  hath  not  paid  the  sud 
monies  and  interest,  or  either  of  them,  or  any  part  thereof 
to  the  damage  of  the  plainti£b,  as  assignees  as  aforesaid, 
of,  &C. 
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said  money  in  the  said  last  count  mentioned,  were  due  and        l^^^. 
payable  to  the  said  S.  J.  A.,  he,  the  said  S.  J.  A.,  became        jZns 
and  was  a  bankrupt ;  and  the  defendant  further  says,  that     ^^  Othen 
the  plaintifi  have  commenced  and  are  prosecuting  this  Shejuukgtom. 
action  as  the  assignees  of  the  said  S.  J.  A.,  to  recover  the 
sums  so  due  to  him  before  his  bankruptcy,  from  the  de- 
fendant, as  in  this  plea  aforesaid,  and  not  otherwise ;  and 
the  defendant  further  saith,  that  the  said  S.  J.  A.  before, 
and  at  the  time  of  his  bankruptcy,  was  indebted  to  the  de- 
fendant in  a  large  sum  of  money,  to  wit,  the  sum  of  2000/., 
for  money  by  the  defendant,  before  that  time,  lent  and 
advanced,  and  paid,  laid  out,  and  expended  for  the  said 
S.  J.  A.,  at  his  request,  and  for  money  by  the  said  S.  J.  A., 
before  that  time,  had  and  received  for  the  use  of  the  de- 
fendant, and  for  money  due  and  owing  fit)m  the  said  S.  J.  A. 
to  the  defendant  for  interest,  for  the  forbearance  by  the  de- 
fendant to  the  said  S.  J.  A.,  at  his  request,  for  divers  long 
spaces  of  time,  of  monies  due  from  the  said  S.  J.  A.  to  the 
defendant,  and  for  money  due  from  the  said  S.  J.  A.  to 
the  defendant,  on  an  account  then  stated  between  them ; 
which  said  sum  of  money  wherein  the  said  S.  J.  A.  was  so 
indebted  to  the  defendant  as  aforesaid,  before  and  at  the 
time  of  the  commencement  of  this  suit,  was,  and  still  is  due 
and  owing  to  the  defendant,  and  exceeds  the  damages 
sustained  by  the  plaintiffs,  as  assignees  as  aforesaid,  by 
reason  of  the  non-performance,  by  the  defendant,  of  the 
alleged  promises  in  the  declaration  mentioned,  and  out  of 
which  said  sum  of  money  so  due  to  the  defendant,  the  de- 
fendant is  ready  and  willing,  and  hereby  offers  to  set-off 
and  allow  to  the  plaintifis,  as  assignees  as  aforesaid,  the 
amount  of  the  said  damages,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided.     Verification. 

Special  demurrer,  assigning  for  causes,  that  it  appears 
that  the  amount  of  the  money  specified  in  the  said  pro- 
missory note,  in  the  said  first  count  mentioned,  and  the 
debt  in  the  last  count  mentioned  respectively,  were  not, 
before  or  at  the  time  of  the  bankruptcy,  debts  due  to  the 
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1844.        said  S.  J.  A.9  in  his  own  right,  but  to  him  and  the  said 

Tates  ^  ^>  ^®  ^^^  5  *^^  *'^»  ^'  ^*^^  ^®  ^^  debts,  for  the 
Md  Othen  recovery  of  which  this  action  is  brongbt,  and  the  said  sam 
SsBBmiNGTON.  of  money  intended  by  the  defendant,  in  his  said  third  plea, 
to  set-off  against  the  said  debts,  are  not  mntual  debts,  and 
cannot  be  set-off  against  one  another ;  and  also,  for  tibat  the 
said  plea  amounts  to  the  plea  of  non  assumpsit :  and  also, 
that  it  is  an  argumentative  denial  of  the  promise  to  the  as- 
signees; and  also,  that  it  is,  in  other  respects,  informal, 
uncertain,  and  insufficient. 

The  defendant's  points,  as  marked  for  aigument,  were, 
that  it  sufficiently  appears  that  the  sums  of  money  men- 
tioned in  the  declaration  were  due  to  the  said  S.  J.  A. 
alone ;  that  the  said  sums,  and  also  the  money  mentioned 
in  the  defendant's  third  plea,  are  mutual  debts,  and  the  de- 
fendant is  entitled  to  set-off  the  debts  mentioned  in  his 
said  plea,  against  the  debt,  for  which  this  action  is  brought; 
that  if  the  debts  mentioned  in  the  declaration,  were  not 
the  sole  property  of  the  said  S.  J.  A.,  so  as  to  entitle  the 
defendant  to  set-off  the  said  debt  in  his  said  third  jdea 
mentioned,  the  plaintiffs  cannot  maintain  the  present 
action,  because  the  right  vested  in  the  bankrupt,  which  the 
plaintiffii,  as  his  assignees,  seek  to  enforce,  bein^  as  mxp^ 
posed,  vested  in  him,  jointly  with  his  wife,  she  oug^t  to  hove 
been  made  a  co-plaintiff,  or  it  ouebt  to  have  been  set  forth, 
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bankrupt  may  sue  in  their  own  names  for  a  debt  due  to        1B43. 

the  wife,  dum  sola.     Miles  v.  Williams  (a).     That  case  was        y^^g 

decided  on  the  4  Ann.  c.  16,  s.  63,  which  enacted,  "  that     •^  ^^"* 

the  bankrupt  should  be  dischai^ged  iram  all  debts  by  him  Shsreinotoit. 

due  and  owing  at  the  time  he  became  bankrupt."    There 

the  action  was  brought  against  husband  and  wife,  on  a  bond 

made  by  the  wife,  dum  sola,  and  the  defendant  pleaded 

the  bankruptcy  of  the  husband  after  marriage :  the  Court 

were  all  of  opinion  that  the  debt  was  the  husband's  debt, 

within  the  statute ;  and  it  being  admitted  at  the  Bar,  that  a 

debt  due  iBrom  the  wife,  and  a  debt  due  to  the  wife,  must 

&11    under    the    same    consideration,    Parke,    C.  J.,   in 

delivering  the  resolution  of  the  Court,  said,  '^and  therefore 

I  have  considered  how  fiur  a  debt  due  to  the  wife  would  be 

within  this  act,  to  be  assigned  by  the  commissioners  of 

bankruptcy,"  and  after  referring  to  the  13  Eliz.  c.  7,  and 

1  Jac.  1,  c  15,  s.  12,  he  says,  ''now  I  take  the  intention  of 

these  laws  to  have  been,  that  the  bankrupt  having  been 

guilty  of  a  fraud,  should  not  be  trusted  any  more  with  the 

management  of  his  estate,  but  that  it  should  be  put  into 

other  hands  for  the  safety  of  his  creditors,  and  that  the 

bankrupt  should  have  no  further  intermeddling  therewith. 

So  that  upon  this  intention,  all  those  effects  and  debts 

which  he  could  take  in  or  turn  into  money,  the  assignees 

were  designed  to  have  in  as  full  a  manner,  either  by  action 

or  otherwise,  and  that  in  their  own  name."    That  case  has 

been  incidentally  mentioned  and  recognised  in  Michell  v. 

Hughes  (h\  where  it  was  held,  that  a  right  by  husband 

and  wife  in  right  of  the  wife,  to  bring  a  writ  of  entry  no 

abatement,  passed  by  the  assignment  to  the  assignees  of  the 

husband  on  his  bankruptcy.     Secondly,  the  plea  is  a  bad 

plea  of  set-off.  Ex  parte  Blagden  (c).     The  debt  for  which 

the  action  is  brought,  was  the  debt  of  the  wife,  and  would 

have  survived  to  her,  if  her  husband  had  died  without 

reducing  it  into  possession.     In  Rumsey  v.  George  (rf),  it 

(a)  1  P.  Wms.  249.  (c)  2  Rose,  249. 

(6)  6  Biog.  689 ;  S.  C.  4  M.  (d)  1  M.  &  Sel.  176. 

&  P.  576. 
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was  held^  that  the  husband  alone  could  not  be  the 
Tates  petitioning  creditor  to  support  a  commission  of  bankruptcy, 
«id  Others  in  respect  of  a  debt  composed  partly  of  a  sum  of  money 
SimauroTON.  due  to  him  in  his  own  right,  and  partly  of  a  sum  due  to  his 
wife,  dum  sola.  The  defendant  cannot  set  off  a  debt  due 
from  the  husband,  unless  the  cause  of  action  upon  which 
the  plainti£Ei  sue,  was  a  debt  due  to  the  husband,  which  is 
not  the  case,  he  never  havii^  reduced  the  note  into 
possession.  Where  an  action  was  brought  by  the  husband 
on  a  promissory  note  given  to  his  wife  after  marriage,  it 
was  held,  that  the  defendant  could  not  set  off  a  debt  due 
from  the  wife,  dum  sola. 


Peacock,  contriL  It  must  be  admitted  that  the  plea  is 
bad,  unless  it  amounts  in  substance  to  a  set  off  i^;ainBt  a 
debt  due  to  the  bankrupt  The  cases  cited  on  the  other 
side  are  distinguishable,  because  here  the  action  is  brought 
upon  a  contract  entered  into  with  the  wife  before  coverture. 
In  Gaiers  v.  Madeley  (a\  it  was  held,  that  a  promissoiy  note 
was  nothing  more  than  a  chose  in  action,  and  when  given 
to  a  married  woman  survives  to  her  unless  her  husband 
elect  to  take  it  In  Mitford  v.  MitfanUb),  Sir  W.  Grant 
draws  a  distinction  between  a  particular  assignment  fiir 
valuable  consideration,  and  an  assignment  by  operation  of 
law  as  in  bankruptcy.     That  case  was  followed  by  Pierce  v* 
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cho0e  in  action  could  be  recovered  only  in  an  action  in        1843. 
which  she  was  made  a  co-plaintiff  with  her  husband,  or       yatks 
with  his  assignees,  in  case  he  became  bankrupt'*    K  the     ^^  ^^^ 
assignees  could  sue  without  joining  the  wife,  the  effect  SHEaaiNOTOK. 
would  be  to  destroy  her  right  of  survivorship. 

Erk  replied. 

Cur,  adv.  vutL 

The  judgment  of  the  Court  was  delivered  by 
Lord  Abinger,  C.  B. — In  this  case  the  judgment  will 
be  in  favour  of  the  plaintifis.  We  think  the  case  cited 
by  Mr.  Erie  from  Peere  WiUiamSy  of  Miles  v.  WiUiamSy 
decided,  according  to  the  report  of  the  case,  by  Lord  Mao 
cle^ld,  at  that  time  Lord  Chief  Justice  in  the  Queen's 
Bench,  that  for  a  chose  in  action  which  belonged  to  the 
¥rife  of  a  man  before  marriage,  an  action  might  be  main- 
tained by  the  assignees  of  the  husband,  who  had  become 
bankrupt,  that  the  assignment  was  an  absolute  transfer, 
which  enabled  them  to  institute  a  suit  to  reduce  it  into 
possession  without  the  concurrence  of  the  wife.  We  think 
that  is  a  case  in  point  and  decides  the  present ;  and  when 
we  find  a  case,  in  point,  it  is  better  not  to  disturb  it  on 
fanciful  theoriea  After  all,  if  the  interest  of  the  wife  is  not 
extinguished  by  the  commissioners  of  bankrupts'  assignment 
to  the  assignees  of  this  chose  in  action,  which  is  a  promissory 
note  given  to  the  wife  before  her  coverture,  why,  then  it 
would  in  law  follow,  that  there  is  some  sort  of  remedy  for 
her.  The  precise  case  must  occur,  in  order  to  give  rise  to 
the  contingency,  in  which  she  would  have  a  claim.  If  in 
this  case  her  husband  should  die  before  the  assignees  should 
recover,  the  question  will  then  be  open,  what  remedy  the  wife 
has?  If  the  wife  has  any  interest  in  it  she  must  have  some 
remedy.  In  the  mean  time,  the  case  is  a  precise  authority 
that  the  assignees  are  at  liberty  to  enforce  the  recovery  of 
this  chose  in  action  in  their  own  name.  If  the  assignees 
can  bring  an  action  in  their  own  name,  then  it  is  quite 
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1848.       decided  that  a  set-off  cannot  exist  of  any  ckim  doe  in  res- 

Taxes       P®^^  ^  ^®  husband  and  wife,  or  from  the  husband  and 

«id  Othen    wife.     That  has  been  settled  in  several  cases  which  have 

ftoEUNGTOK.  been  decided,  and  not  been  disputed.    I  think  Mr.  Peacock 

admitted,  that  if  the  action  could  be  maintained  by  the 

assignees  in  their  own  name,  then  he  would  not  insist  at  all 

on  the  right  of  set-off.    The  judgment  on  the  demurrer  must 

be  for  the  plainti£&. 

Judgment  for  the  Plaintifis. 


lai 
fbrweaad 


defaBoethiit 


Uuble, 


'X 


nttenoe,  may 
b6  given 
eriaeooe 
thefananl 


Smith  o.  Mabrable. 

Assumpsit  for  the  use  and  occupation  of  a  furnished 
house.     Plea,  non  assumpsit 

At  the  trial  before  Lord  Abingery  C.  B.,  the  following 
agreement  was  proved. 

"  Briffhton,  September  Uth,  1842. 

"  Mr.  John  Smith,  of  No.  24,  St  James  Street,  agrees 
to  let,  and  Sir  Thomas  Marrable,  to  take  the  house.  No.  5, 
Brunswick  Place,  at  the  rate  of  eight  guinea^  per  week, 
for  five  or  six  weeks,  at  the  option  of  the  said  Sir  Thomas 
Marrable, 

(Signed)  '^  Thobcas  Marrable. 
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to  live  in  it  longer,  they  should  find  a  verdict  for  the  de-        1 848. 
fendant     The  jury  having  found  for  the  defendant, 

Hayward  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction, and  also  that  the  evidence  was  improperly  re- 
ceived, under  the  plea  of  non-assumpsit.  An  actual  occupa- 
tion having  commenced  under  the  agreement,  the  defence 
should  have  been  pleaded  in  confession  and  avoidance.  In 
Waddihve  v.  Bamett{a\  it  was  held,  that  in  an  action  for 
use  and  occupation,  payment  of  rent  before  notice  to  a  mort- 
gagee must  be  specially  pleaded.  The  present  defence, 
in  substance,  is,  that  the  plaintiff  has  been  guilty  of  afiaud, 
in  concealing  a  nuisance. 

Parke,  B. — ^In  answer  to  an  action  for  use  and  occupation, 
the  defendant  may  shew,  under  the  general  issue,  that  there 
never  was  such  occupation,  as  would  render  him  liable,  in 
point  of  law.  I  think  that  non  assumpsit  was  the  only  proper 
plea  in  this  case,  and  that  if  the  facts,  constituting  the  de- 
fence, had  been  pleaded  specially,  the  plea  would  have 
been  bad,  as  amounting  to  the  general  issue. 

Lord  Abinger,  C.  B.,  Alderson  and  Gurney,  B.'s, 
concurred. 

(a)  AiUe,  vol.  4,  p.  347,  O.  S. ;  2  Bing.  N.  C.  638 ;  2  Scott,  763. 


Gibbons  r.  Spalding. 

J.N  this  case,  an  order  had  been  made  by  Gurney ,  B.,  for  An  order  for 
holding  the  defendant  to  bail  under  the  1  &  2  Vict  c.  110.  the  i  &  2  Vkt 
The  only  aflSdavit  in  support  of  the  order  was  made  by  the  ^gy  be  m«ie 
plaintiff,  who  after  swearing  to  the  debt,  proceeded  to  state  3S^^  TOaSn. 
**  that  deponent  had  been  informed,  by  one  Isaac  Davis,  of  '^  beanay 

eridence*  oat 
in  tuclictse, 
the  name  of  the  informant  mutt  be  stated. 
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97,  New  Bond  Street,  in  the  ooun^  of  Middlesez,  whom 
he  knew  to  be  the  intimate  friend  of  the  defendant,  and 
which  information  the  deponent  believed  to  be  true,  that 
the  defendant  intended  to  leave  England  for  BnifMielflj  in 
the  kingdom  of  Belgium,  and  that,  from  day  to  day,  it  was 
uncertain  at  what  time  he  would  leave,  and  that  he  might 
even  have  left  at  the  time  of  swearii^  the  present  affidavit" 

Thesiger  moved  to  rescind  the  order,  on  the  ground  of 
the  insufficiency  of  the  affidavit  The  third  section  of  the 
1  &  2  Vict  c.  110,  enact%  ''that  if  a  plaintiff,  inany  action 
in  any  of  her  Majesty's  superior  Courts  of  law  at  West- 
minster, in  which  the  defendant  is  now  liable  to  arrest, 
whether  upon  the  order  of  a  Judge,  or  without  such  order, 
shall,  by  the  affidavit  of  himself  or  some  other  person,  show 
to  the  satis&ction  of  a  Judge  of  one  of  the  said  superior 
Courts,  that  such  plaintiff  has  a  cause  of  action  against  the 
defendant,  to  the  amount  of  twen^  pounds  or  upwards,  or 
has  sustained  damage  to  that  amount,  and  that  there  is 
probable  cause  for  believing  that  the  defendant,  or  any  one 
or  more  of  the  defendants,  is  or  are  about  to  quit  England, 
unless  he  or  they  shall  be  forthwith  apprehended,  it  shall 
be  lawful  for  such  Judge,  by  a  special  order,  to  direct  that 
such  defendant  so  about  to  quit  England,  shall  be  held  to 
bdl,**  &c.    The  intention  of  the  Legislature  was^  that 
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are  but  exceptions,  and  he  must  see  the  case  fairly  brought        1848. 
within  them.''  Gimohs 


Parke,  B. — We  think  evidence  of  this  nature  a  sufficient 
fi:mndation  for  orders  like  the  present,  and  it  is  every  day's 
practice  to  make  them  on  sucL  Indeed,  in  many  cases,  it 
might  be  difficult  to  procure  better,  and  if  we  were  to 
establish  too  strict  a  rule  with  respect  to  these  affidavits,  it 
would  render  the  statute  a  dead  letter.  There  is,  however, 
this  limitation  to  hearsay  evidence,  that  no  Judge  ought 
to  make  an  order  of  this  description,  merely,  upon  the 
plaintiflTs  swearing  that  he  is  informed,  and  believes  that 
the  defendant  is  about  to  leave  the  country ;  the  plaintiff 
should  be  required  to  state  in  his  affidavit  the  name  of  the 
person  giving  him  that  information.  The  Judge  then  has 
before  him  information,  which  the  defendant  may  after- 
wards explain  or  deny,  and  if  he  can  do  so,  he  will  be,  of 
course,  discharged. 

Rule  refused 


Spaldino. 


SuTHERLAin>  v.  Pbatt  and  Others. 

Assumpsit.     The  declaration  stated,  that  the  plaintiff  A  aMUratSon 
on  the  8th  day  of  September,  a.  n.  1841,  caused  to  be  plaintiff  camed 
made  a  policy  of  assurance,  (which  was  set  forth  verbatim,)  Ii,?2J^tobe* 
purporting  thereby  and  contfdning  therein,  that  Boggs,  ^®^^!l^ 

<m  thrte  hun- 
dred and  siztj  balei  of  cotton,  loat  or  not  lost,  wbereby  B.  &  Co.,  at  well  in  their  own  name 
at  in  that  of  all  other  partiet  interested,  were  assured  in  2000L,  and  in  consideration  thereof, 
and  that  the  plaintiff  paid  the  defendants  Uie  premium,  the  defendants  proinised  that  the^  would 
become  assurers  to  the  plaintiff  of  the  said  sum  of  20002. ;  that  the  plaintiff  was,  dunng  the 
▼oyaf^e,  interested  in  the  goods,  and  that  the  assurance  was  made  for  his  use  and  benefit,  and  on 
his  account,  and  that  the  goods  were  damaged  by  the  perils  of  the  sea  during  the  voyage.  The 
defendants  pleaded,  secondly,  that  the  policy  was  not  caused  to  be  made  by  or  on  tiehalf  of  the 
plaintiil^  modo  et  forrn^  :  Thirdly,  that  the  plaintiff  did  not  pay  the  premium,  or  promise  tha 
defenduits  to  obserre  the  terms  of  the  policy  :  Eighthly,  that  the  goods  were  damaged  before 
the  plaintiff  had  any  interest  in  them. 

Hdd,  that  the  second  and  third  pleas  were  bad,  as  amounting  to  the  general  issue. 

HJd  also,  that  the  declaration  was  good  and  the  eighth  pica  bad,  and  that  if  the  defence 
intended,  was,  that  the  plaintiff  purchased  the  goods  when  damaged,  the  proper  form  of  plea 
would  have  been  to  traverse  the  loss  by  perils  of  the  sea. 
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1848.       Taylor  and  Co^  bb  well  in  their  own  names,  as  lor  and  in 


Paatt 
■adOthen. 


SnTRULLANo  ^®  Damc  or  names  of  all  and  every  person  or  persons  to 
whom  the  same  did,  might,  or  should  appertain  in  part  or 
in  all,  did  make  assurance,  and  cause  themselves  and  them 
aad  every  of  them  to  be  assured  with  the  General  Maritime 
Assurance  Company,  lost  or  not  lost,  at  and  firom  Bombay 
to  London,  "with  leave  to  call  at  all  ports  and  places  <m 
either  side  of,  and  at  the  Cape  of  Good  Hope,  including 
the  risk  of  craft  to  and  fiom  the  vessel,  upon  any  kind  of 
goods  and  merchandise,  and  also  upon  the  body,  tackle^  &c. 
of  and  in  the  ship  called  the  Inglis,  b^inning  the  adventure 
upon  the  said  goods  and  merchandise  firom  the  loading 

thereof  on  board  the  said  ship  at ^,and  upon  the  sidd  ship, 

&c., and  so  should  continue  and  endure  during  her 

abode,  thereupon  the  said  ship,  &c.  And  further,  until  the 
said  ship  with  all  her  tackle,  &c.,  and  goods  and  merchan- 
dise whatsoever,  should  be  arrived  at :  and  upon  the 

said  ship,  &c.,  until  she  had  there  moored  at  anchor  twenty- 
four  hours  in  good  safety,  and  upon  the  goods  and  mer- 
chandise, until  the  same  should  be  there  dischaiged  and 
safely  landed.  The  insurance  was  declared  to  be  on  three 
hundred  and  sixty  bales  of  cotton,  and  the  policy,  after  ad- 
mitting the  receipt  of  the  premium,  stated,  that  the  com- 
pany were  content,  and  did  take  upon  them  that  assoranoe 
fi»r  the  sum  of  2,0002. 
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fulfil  all  things  therein  mentioned,  on  their  part  and  behalf,       1843. 
as  assurers  of  the  sum  of  2,000/.  to  be   performed  and  J^     "^ 
fulfilled.     That  the  said  goods  on  the  1st  of  September,  «• 

1841,  were  shipped  at  Bombay,  on  the  voyage;  that  the  andOthen. 
plaintiff  was  during  the  voyage,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  interested  in  the  said  goods  in  the 
policy  mentioned,  and  so  loaded  on  board  the  ship  to  the 
amount  insured ;  that  the  said  assurance  was  made  for  the 
use  and  benefit,  and  on  the  account  of  the  plaintiff  as  afore* 
said,  that  the  ship  afterwards  sailed  on  the  voyage,  and 
being  injured  by  tempestuous  weather  became  filled  with 
water,  whereby  the  said  goods  were  damaged  and  rendered 
of  no  use  or  value  to  the  plaintiff. 

The  defendants  pleaded,  first,  non  assumpsit  Secondly, 
that  true  it  was  that  the  said  policy  of  insurance,  purporting 
and  containing  therein,  that  Boggs,  Taylor  and  Co.,  did 
make  assurance  of  the  matters  and  things,  according  to  the 
terms  and  provisions  of  the  said  policy  as  in  that  behalf  in 
the  declaration  mentioned  and  set  forth,  was  made,  to  wit, 
upon  the  day  and  year  in  that  behalf  in  the  declaration 
alleged ;  yet  the  defendants  say,  that  the  said  policy  was 
not  caused  to  be  made  by  or  on  behalf  of  the  plaintiff  in 
manner  and  form  alleged,  concluding  to  the  country.  The 
third  plea  alleged,  that  the  plaintiff  did  not,  nor  did  any 
person  on  his  behalf  pay  the  said  premium,  or  any  part 
thereof  nor  promise  the  defendants  to  perform  and  fulfil  the 
things  in  the  said  policy  mentioned  on  behalf  of  the  assured 
to  be  performed  and  fulfilled  in  the  manner  and  form 
alleged,  concluding  to  the  country.  Eighth  plea,  that 
although  the  said  ship,  with  the  said  goods  on  board,  de- 
parted and  set  sail  upon  the  said  voyage  fix>m  Bombay  to 
London,  and  although  the  said  goods  were  damaged  and 
diminished  in  use  and  value  on  the  said  voyage,  as  in  the 
declaration  mentioned,  and  although  afler  the  commence- 
ment and  during  the  course  of  the  said  voyage,  and  after 
the  ship  had  sailed  on  the  said  voyage  for  divers,  to  wit, 
thirty-five  days,  and  for  divers,  to  wit,  one  thousand  miles. 
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the  plaintiff  acquired  an  intereat  in  the  aaid  gooda,  and  then, 
to  wit,  on  the  10th  day  of  September,  a.  d.  1841,  became 
and  was  interested  in  the  said  goods,  to  wit,  to  the  value 
and  amount  in  that  behalf  mentioned,  nevertheless  that 
the  said  goods  were  so  damaged  and  diminished  in  value,  as 
in  the  declaration  mentioned,  before  the  plaintiff  acquired 
or  had  any  interest  therein,  to  wit,  upon  the  20th  day  of 
August,  A.  n.  1841.     Verification. 

To  each  of  the  second  and  third  pleas  the  plaintiff  de- 
murred specially,  shewing  for  causes  that  they  amounted  to 
non-assumprit,  and  also  that  the  matters  allied  in  them 
might  be  given  in  evidence  under  the  issue  joined  on  that 
plea,  and  also  that  the  pleading,  in  the  manner  as  pleaded 
by  the  defendant  in  the  second  and  third  pleas,  tended  to 
unnecessary  prolixity  and  lengtL  To  the  eighth  [dea  there 
was  a  general  demurrer,  and  the  point  maiked  for  argument 
was,  that  the  poKcy  being  effected  'Most  or  not  lost,**  the 
undervrriters  were  responsible  for  the  Iosb^  notwithstanding 
it  happened  before  the  plaintiff  acquired  an  interest  in  the 
goods. 

Martin,  in  support  of  the  demurrer  to  the  eighth  plea, 
cited  Craujvrd  v.  HfMer{a),  The  Briiuh  huuranee  Com- 
pany V.  Mag€€{h\  19  6ea  2,  c.  37,  s.  1 1,  Mead  v.  Dam- 
mm{e\  Pabie  v.  Meller{d),  and  Stodkdab  v.  lhmhp(e). 
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non-assumpsit  will  operate  as  a  denial  of  the  subscription  to 
the  alleged  policy  by  the  defendant,  but  not  of  the  interest, 
of  the  commencement  of  the  risk,  of  the  loss,  or  of  the 
alleged  compliance  with  warranties,"  and  it  is  thence  as* 
sumed,  that  the  general  issue  would  merely  raise  a  question 
as  to  the  execution  of  the  policy.  But  that  is  not  so,  for 
the  example  which  is  given  must  be  read  in  connection 
with  the  rule,  ^^  that  non-assumpsit  shall  operate  only  as  a 
denial  in  fact  of  the  express  contract  or  promise  alleged,  or 
of  the  matters  of  fact  from  which  the  contract  or  promise 
alleged  may  be  implied  by  law.**  That  the  consideration 
is  parcel  of  the  promise  is  evident  from  the  first  example, 
viz.  '*  in  an  action  on  a  warranty,  the  plea  will  operate  as  a 
denial  of  the  &ct  of  the  warranty  having  been  given  upon 
the  alleged  consideration.**  Thus  in  an  action  for  the  breach 
of  the  warranty  of  a  horse,  the  plaintiff  must  shew  a  sale 
to  himself,  and  the  issue  would  not  be  supported  by  evi- 
dence of  a  sale  to  a  third  person.  So  in  the  present  case 
the  plaintiff  would  be  bound  to  prove  the  matters  traversed 
by  the  second  and  third  pleas. 


1843. 

^ V ' 

Sutherland 

V. 

Pratt 
and  Othen. 


Greenwoody  contr^  The  declaration  is  bad,  for  its  object 
is  to  defeat  the  answer  which  the  plaintiff  is  aware  could  be 
given  to  a  claim  by  Boggs,  Taylor  and  Co.  If  the  plain- 
tiff has  purchased  the  goods  from  them,  they  would  be  bis 
trustees  as  to  the  amount  recovered,  Sparhes  v.  Marshall  (a)* 
But  on  the  &ce  of  this  declaration  there  is  nothing  to  shew 
that  the  plaintiff  has  any  interest  The  ordinary  mode  of 
alleging  interest,  is  to  state  that  the  plaintiff  was  interested 
at  the  commencement  of  the  risk,  ^^and  thence  continually 
afterwards  until  and  at  the  time  of  the  loss,"  C/utty  on 
Pleading  (i).  There  is  no  precedent  for  such  a  declaration 
as  this,  which  does  not  shew  that  the  plaintiff  has  sustained 
any  damage ;  since  it  is  consistent  with  every  averment 
contained  in  it,  that  the  plaintiff  has  bought  the  goods  in  a 

(a)  2  Bing.  N.  C.  761 ;  S.  C.  3  Scott,  172. 
{b)  vol.  2,  pp.  103,  107. 
VOL,  n. — ^N.  8.  GOO  D    P.  C. 
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1843. 
* V ' 

SltTHKKLAND 

Peatt 
■adOthcri. 


damaged  state,  and  at  a  reduced  price,  and  so  may  have 
sustained  no  injury.  The  defect  is  not  uded  by  the  ali^a- 
tion,  **  that  the  goods  became  of  no  use  or  value  to  the 
plaintiff,"  for  that  averment  could  not  be  traversed  since  the 
deterioration  of  the  goods  rendered  them  of  as  little  value 
to  the  whole  world  as  to  the  plaintiff.  If  the  goods  had 
been  entirely  lost  at  the  time  of  the  plaintiff  *s  purchase,  he 
could  have  sustained  no  injury,  for  in  every  sale  of  a  spe- 
cific chattel  there  is  an  implied  engagement  that  the  thing 
exists,  Barr  v.  Gibson  (a).  So  if  there  has  been  a  partial 
loss,  and  the  injury  has  happened  before  the  sale,  the  pur- 
chaser must  take  the  goods  as  he  bought  them,  and  pay  the 
stipulated  price.  It  may  turn  out  that  he  has  made  an  im- 
provident bai^n,  but  the  insurers  can  be  no  more  liable 
to  pay  for  a  partial  damage,  than  for  a  total  loss,  L^ch  v. 
DakeU{b)y  The  Sadler i  Company  v.  Badcock  (c>  There  is 
no  case  in  which  a  party  has  been  allowed  to  recover  who 
had  not  an  interest  at  the  time  of  the  loss,  Rhind  v.  fVUkm- 
son  {d)y  and  Abitbol  v.  Bristow  (e\  are  authorities  in  &vour 
of  the  proposition  contended  for.  The  second  plea  b  good, 
even  though  the  matter  traversed  by  it  might  have  been  in 
issue  under  non-assumpsit,  for  it  selects  a  single  and  ma- 
terial ix>int  upon  which  to  rest  the  determination  of  the 
cause.  Such  a  mode  of  pleading  does  not  contravene  the 
niTc  laid  down   in  Com,  Diff,  tit*  ** Pttmler^*' (E)  13,  'Mli;u 
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only  &cts  on  which  the  issue  might  be  turned  in  evidence,        1843. 
and,  consequently,  not  a  good  plea,  because  they  drew  to    gyTuiJiLAND 
the  examination  of  the  Court,  what  was  proper  to  be  de-  »• 

termined  by  the  jury,  but  they  gave  the  defendant  leave  to  and  Othen. 
traverse  any  material  points  in  the  plaintiff's  declaration,  in 
order  to  bring  that  one  single  point  in  issue,  and  to  which 
they  might  apply  their  evidence  alone ;  therefore,  in  debt 
for  rent,  if  it  were  by  deed,  they  might  plead  non  est  factum ; 
if  it  were  without  deed,  non-demisit,  or  nothing  in  arrear,  or 
that  they  never  entered  unless  it  was  by  deed,  and  then 
they  were  estopped  by  their  own  acceptance,  and  yet  all 
these  points  were  in  issue  on  nil  debet."  In  Stephen  on 
Pkading  (a),  several  examples  are  collected  illustrative 
of  the  rule,  that  if  a  party  pleads  in  a  more  special  way, 
matter  which  is  constructively  and  in  effect  the  same  as  the 
general  issue,  such  plea  is  bad ;  the  first  is  from  the  Year 
Book,  10  Hen.  6,  c.  16,  where  to  an  action  for  entering  the 
plaintiff's  warren,  the  plea  was  thus : — **  H  n'ad.  nul  tiel 
garren,  Prest,"  and  that  was  held  bad,  but  the  true  ground 
may  have  been,  that  it  improperly  concluded  with  a  verifi- 
cation. Another  instance  is,  a  plea  of  non  depascit  herbas, 
to  an  action  for  breaking  and  entering  a  close  and  de-» 
pasturing  the  grass,  22  Hen.  6,  c.  37,  but  there  the  plea 
professed  to  answer  the  whole  action  and  answered  but  a 
part  So  in  debt  for  the  price  of  a  horse  sold,  plea  that  the 
defendant  did  not  buy,  and  that  was  held  bad  as  amounting 
to  nil  debet,  22  Edw.  4,  c  29.  Other  instances  are  col- 
lected in  Vin,  Abr,  tit  "  Certainty  in  Pleadinffj^  and  Brooke^ s 
Abr.  tit  "  Traverse^  276,  in  most  of  which  the  pleas  were  ob- 
jectionable upon  grounds  similar  to  those  mentioned.  AIso^ 
in  Bajc.  Abr.  tit  "  PUas  and  Pleading^'  (G)  2 ;  C<mu  Dig.  (E) 
14,  several  cases  are  cited,  and  there  too  the  pleas  were 
open  to  the  objection  of  prolixity.  But,  there  b  no  autho-^ 
rity,  ancient  or  modem,  which  forbids  a  party  to  select  a 
single  material  point  to  traverse  it   Convenience  shews  that 

(a)  p.  4l8y  3rd.  ed. 
G   G   G   2 
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he  should  be  allowed  to  do  so :  for  suppose  an  action  for  a 
wilful  misrepresentation  respecting  a  ship,  not  guilty  would 
put  in  issue  not  merely  the  knowledge  of  the  defendant, 
but  also  the  state  of  the  ship,  and  the  fact  of  making  the 
representation,  but  the  only  defence  of  which  the  party 
might  wish  to  avail  himself,  is  perhaps  the  want  of  know- 
ledge, yet  he  is  to  be  compelled  to  deny  facts  which  he  does 
not  mean  to  dispute,  and  subject  the  other  party,  or  himself, 
in  the  event  of  failure,  to  a  large  amount  of  unnecessary 
costs.     But  assuming  such  plea  to  be  bad  at  common  law, 
the  New  Rules  have  rendered  it  necessary,  for  under  them 
non-assumpsit  would  merely  put  in  issue  the  execution  of 
the  policy  by  the  defendants.     In  De  Pinna  v.  PolhzU  (a), 
the  declaration  alleged,  that  the  plaintiff  was  the  author  of 
a  musical  composition,  and  as  such  author  had  a  right  to  it, 
and  in  consideration  of  that  right,  and  that  the  plaintiff 
would  sell  it  to  him,  the  defendant  undertook  to  buy  of  him 
the  right  and  to  pay  the  price;  upon  the  trial,  Tindaly  C.  J., 
ruled  that  the  defendant  could  not,  under  non-assumpsit, 
deny  the  authorship  or  copyright,  or  that  the  plaintiff  8(M 
the  production  to  the  defendant     So  in  the  present  case, 
unless  the  second  plea  was  on  the  record,  the  plaintiff  would 
succeed  upon  proving  the  subscription  by  the  defendants  to 
the  policy  set  out  in  the  declaration.     The  same  observation 
ily  to  tlic  third  plea>  which  traverses  the  cons  id  era- 
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nature  of  the  general  issue,  and   that  matter  specially        1843. 
pleaded,  which  amounts  to  the  general  issue,  is  still  bad.        suthkbland 

Pratt 
Cur.  adv.  vult  and  Othen. 

The  judgment  of  the  Court  was  delivered  by 
Parke,  B.,  (after  stating  the  pleadings.)  —  The  only 
question  on  the  merits  of  the  case,  (the  others  being  mere 
matters  of  form,)  is  raised  by  the  general  demurrer  to  the 
eighth  plea,  and  we  are  of  opinion  that  it  contains  no 
answer  to  the  declaration.  The  plea  admits  expressly  that 
the  plaintiff  had,  during  the  voyage,  an  interest  in  the 
goods  on  board  to  the  amount  insured  thereon,  and  it  also 
admits  impliedly  (since  it  does  not  deny  it)  the  allegation 
that  the  insurance  was  made  for  the  use  and  benefit,  and 
on  account  of  the  plaintiff,  and  that  the  insurance  was  a 
contract  of  indemnity  to  the  plaintiff  against  any  loss  in 
respect  of  that  interest,  by  any  of  the  perils  insured  against ; 
and  this  being  admitted,  the  simple  question  is,  whether  it 
is  any  answer  to  an  action  on  a  policy  on  goods  lost  or  not 
lost,  that  the  interest  in  them  was  not  acquired  until  afler 
the  loss?  We  are  of  opinion  that  it  is  not.  Such  a  policy 
is  clearly  a  contract  of  indemnity  against  all  past  as  well  as 
all  future  losses  sustained  by  the  assured  in  respect  of  the 
interest  insured  by  the  perils  named  in  the  policy.  It  is 
just  the  same  as  if  the  plaintiff,  having  purchased  goods  at 
sea,  the  defendant  had  promised  and  agreed,  if  the  goods 
at  the  time  of  the  purchase  had  sustained  any  damage, 
that  he  would  stand  to  it.  The  plea,  therefore,  is  bad  in 
substance.  It  was  contended  by  Mr.  Greenwoody  in  a  very 
able  argument,  that,  in  pleading,  it  would  be  assumed  that 
the  plaintiff  bought  the  goods  in  their  damaged  state,  and, 
consequently,  was  not  entitled  to  any  indemnity  for  that 
damage.  But  it  does  not  appear  that  he  purchased  them 
as  damaged  goods:  if  that  had  been  true,  he  could  not 
have  recovered  on  this  policy  on  a  plea  denying  the  loss  by 
perils  of  the  sea,  and  that  would  have  been  the  propc|r 
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1843.  form  of  the  plea  to  raise  the  question.  It  remains,  then,  to 
%tmaaajLvo  ^^^^^^^^^  ^®  objections  which  are  raised  to  the  two  other 
pleas.  To  the  second  plea,  the  objection  is,  that  it  amounts 
to  the  plea  of  non^-assumpsit.  To  that,  it  is  answered,  that 
it  does  not  amount  to  the  (reneral  issue  at  common  law,  but 
is  only  a  traverse  of  part  of  what  might  have  been  included 
in  it,  which  is  permitted;  and,  secondly,  if  bad  at  common 
law,  it  is  rendered  good  by  virtue  of  the  first  pleading  rule, 
a  rule  relating  to  pleas  in  assumpsit  We  think  this  plea 
bad  at  common  law.  It  is  true  it  does  not  resemble  most 
of  the  pleas  which  amount  to  the  general  issue,  which 
usually  contain  new  matter  and  conclude  with  a  verifica*- 
tion,  and  are  bad  as  argumentative  traverses,  but  it  is  bad, 
on  the  ground  that  the  law  has  provided  an  appropriate 
mode  of  denial  of  particular  fects,  which  must  be  followed 
by  the  pleader,  and  that  in  order  to  avoid  long  records. 
That  is  laid  down  in  Warner  v.  Wcdnsfard  (a),  and  other 
instances  of  the  same  rule  occur  in  the  Books.  Thus,  in 
trespass  upon  a  warren,  it  was  held  to  be  a  bad  plea  that 
the  plaintiff  had  no  such  warren,  10  Hen.  6,  c.  16;  in  tres- 
pass to  a  close,  and  depasturing  the  herbage,  that  the 
defendant  did  not  depasture  the  herbage,  22  Hen.  6 ;  and 
to  debt  for  the  price  of  a  horse,  when  sold,  that  the  de- 
fendant did  not  buy,  Vin.  Abr.  tit  ^'  Certainty  in  Pleadmg^ 
(A)  15,      To    which    may   be    added    the    recent  case    of 
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officer  to  whom  it  was  addressed  at  the  time  of  the  emana-       1B43. 
tion  of  the  writ,  West  v.  JVest  (a) :  on  the  other  hand,  where  suthehiTnd 

the  ecneral  issue  of  nil  debet  involved  more  than  one  dis-  ^* 

Pratt 
tinct  proposition,  as,  for  instance,  where  it  was  pleaded  to    and  Othow. 

an  action  of  debt  for  rent  which  accrued  under  a  lease,  and 
by  subsequent  enjoyment,  it  was  allowed  the  defendant, 
if  it  were  by  deed,  to  deny  the  indenture  by  non  est  factum, 
on  the  demise,  if  not  by  indenture,  by  non  demisit,  or  to 
plead  riens  in  arrear,  as  well  as  nil  debet.  That  is  laid 
down  by  Gilbert,  C.  B.,  in  his  History  oftlie  Common  Pleas. 
It  is  not  easy  to  reconcile  these  cases  unless  we  assume  that 
non-assumpsit,  non-demisit,  and  riens  in  arrear,  are  formal 
modes  of  traverse  as  well  as  nil  debet,  and  on  that  account 
{)ermitted.  Whether  that  be  so  or  not,  there  is  no  authority 
for  holding  that  each  fact,  constituting  one  entire  proposition, 
as  that  a  valid  contract  was  made  between  the  plaintiff  and 
defendants,  can  be  made  the  subject  of  a  distinct  traverse. 
The  plea  in  this  case  is,  in  effect,  that  although  there  was 
a  contract  by  the  defendants  by  the  policy,  it  was  not  made 
to  the  plaintiff,  and  this  case  clearly  resembles  that  in  which 
to  an  action  on  a  bond,  the  defendant,  admitting  the  exe- 
cution of  the  bond,  alleged  that  it  was  not  made  to  the 
plaintiff,  which  was  held  to  be  equivalent  to  non  est  &ctum, 
Giffordv.  Perkins  {b).  We  are,  therefore,  of  opinion,  that  the 
second  plea  is  bad  at  common  law.  It  has,  however,  been 
said,  that  by  the  first  pleading  rule,  the  plea  of  non-as- 
sumpsit would  not  deny  that  the  policy  was  procured  to  be 
made  by  or  on  behalf  of  the  plaintiff,  but  simply  the  sub- 
scription of  a  policy,  containing  the  terms  stated  in  the 
declaration ;  and  if  so,  the  defendants  might  certainly  tra- 
verse that  it  was  caused  to  be  made  by  or  for  the  plaintiff. 
But  we  are  of  opinion,  that  according  to  the  true  con- 
struction of  the  pleading  rules,  non-assumpsit  puts  in  issue, 
not  merely  the  subscription  of  a  policy,  but  of  a  policy 
caused  to  be  made  by  the  plaintiff,  and  containing  those 

(fl)  1  Ld.  Raym.  674.  {h)  fSid.  450. 
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terms,  in  the  same  way  as  non  est  fiu^tum  would  put  in 
issue  a  bond  to  the  plaintiff  in  the  case  just  stated.  An 
action  on  the  policy  is  mentioned  in  the  pleading  rules 
only  as  an  example,  illustrating  the  general  rule  previously 
given,  the  object  of  which  general  rule  is,  to  confine  the 
operation  of  the  plea  of  non-^assumpsit,  which  had  before 
operated  as  a  denial  of  all  the  fiu^ts  and  all  the  liabilities  at 
the  time  the  action  was  brought,  to  a  denial  of  the  contract 
express  or  implied,  alleged  in  the  declaration.  Every  such 
contract  imports  that  there  are  two  parties  to  it,  and  a  de<- 
nial  of  the  contract  alleged,  is  a  denial  of  a  contract  with  the 
plaintiff.  Considering  the  example,  therefore,  as  merely  il- 
lustrating the  rule,  we  think  it  clear,  that  in  an  action  on 
the  policy,  the  plea  of  non-assumpsit,  denying  that  the  de- 
fendant ever  contracted  by  such  a  policy  with  the  plaintiff, 
puts  in  issue  the  fact  that  the  plaintiff  caused  the  policy  to 
be  made.  The  second  plea,  therefore,  is  bad.  For  the 
same  reason,  the  third  is  also  bad ;  all  the  facts  put  in  issue 
by  it,  are  only  parts  of  one  proposition,  that  is,  that  the 
defendants  contracted  with  the  plaintiff,  and  could  have 
been  put  in  issue  by  non  assumpsit  The  defendants  may 
have  liberty  to  amend,  otherwise 


Judgment  for  the  Plaintiff. 


Billing. 
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and  demanded  the  costs,  when  he  was  told,  that  Messrs.        1843. 
Mayhew  were  merely  the  agents  of  the  defendant's  attorney,     xhomwom 
who  resided  in  the  country,  and  that  they  would  imme- 
diately write  to  their  principal  about  it     On  the  following 
day,  the  Judge's  order  and  allocatur  were  made  a  rule  of 
Court,  with  costs  of  the  rule  to  be  paid  by  the  defendant. 

Petersdorff  had  obtained  a  rule,  calling  on  the  plaintiff 
to  shew  cause  why  so  much  of  the  rule,  as  required  the 
defendant  to  pay  the  plaintiff  the  costs  of  making  the  order 
a  rule  of  Court,  should  not  be  struck  out,  against  which 

Kelly  shewed  cause.  The  rule  sought  to  be  altered,  is 
in  conformity  with  the  provisions  of  the  rule  of  this  Court, 
of  the  27th  of  May,  1840,  by  which  it  was  "  resolved  by 
the  Judges,  that  when  a  Judge's  order  is  made  a  rule  of 
Court,  it  shall  be  part  of  the  rule  of  Court,  that  the  costs 
of  making  the  order  a  rule  of  (yourt,  shall  be  paid  by  the 
party,  against  whom  the  order,  is  made :  provided  an  affi- 
davit be  made  and  filed,  that  the  order  has  been  served  on 
the  party  or  his  attorney,  and  disobeyed."  The  first  ob- 
jection is,  that  service  of  the  order  on  the  town  agent  of  a 
country  attorney,  is  not  a  service  on  the  attorney  of  the 
party,  within  the  meaning  of  the  above  rule.  [Parke^  B. — 
That  objection  cannot  prevail.  The  Masters  have  all 
agreed  that  for  the  purposes  of  this  rule,  service  on  the 
agent  who  carries  on  the  business  in  the  Court  above,  is  a 
good  service.  If  it  were  otherwise,  there  would  be  great 
difficulty  in  recovering  costs  of  this  kind.]  It  is  further 
objected,  that  there  has  been  no  disobedience  of  the  order, 
inasmuch  as  the  agents  said,  they  would  write  to  the  at- 
torney in  the  country,  and  time  should  have  been  allowed 
for  that  purpose.  But  the  agent  had  two  days'  notice  of 
the  taxation,  and  was  bound  to  procure  funds  to  meet 
contingencies.  It  might  as  well  be  said,  that  execution 
should  not  issue  on  a  judgment,  until  after  the  agent  had  a 
reasonable  time  for  communicating  with  his  principal  in  the 
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country.     The  word  "  disobeyed^  in  the  rule  must  be  con- 
straed  as  synonymous  with  ''not  immediately  complied 
p.  with." 


BiLLINO. 


Petersdotff,  in  support  of  the  rule.  There  is  no  analogy 
between  this  case  and  that  of  a  judgment ;  with  respect  to 
the  latter,  the  party  is  entitled  to  immediate  execution ;  but 
it  is  evident,  that  the  Judges,  who  framed  this  rule,  never 
intended  that  the  party  should  stand  in  the  same  situation ; 
or  why  provide  that  the  order  should  not  be  put  in  force, 
unless  disobeyed  after  service  ? 

Parke,  B. — The  rule  does  not  say  that  the  party  must, 
in  terms,  refuse  to  pay ;  it  is  a  disobedience,  if  he  does  not 
pay  immediately.  The  party  employing  the  agent,  is 
bound  to  provide  him  with  money  to  meet  demands  of 
this  kind.  Besides,  it  is  much  better,  for  the  sake  of  all 
practitioners,  to  adopt  one  general  rule  on  the  subject,  than 
to  enter  into  the  merits  of  each  particular  case.  In  one  case 
the  principal  might  reside  in  Northuml)erland ;  in  another, 
in  some  county,  near  London,  and  the  time  would  have  to 
be  apportioned  to  meet  each  particular  case,  which  woidd 
|m)duce  great  inconvenience.  The  present  rule  must, 
therefore,  be  discharged. 
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Hesketh  v.  Fawcett. 

Assumpsit.      The   declaration   stated   that    the  de-  A  declaration 
fcndant  was  indebted  to  the  plaintiflp  in   100/.,  for  work,  suted  the  de- 
labour,  and  materials,  and  in  100/.,  for  money  due  on  an  indebted* toUic 
account  stated.     Plea,  as  to  10/.  parcel,  &c.,  a  tender,  and  P|!^?^f  "*     , 

,  ^  lOOi,  for  work 

payment  of  that  sum  mto  Court.  and  labour,  and 

Replication  :    that  before   the   making  of  the   tender  money  doe  on 

alleged,  and  before  and  at  the  time  of  the  demand  and  J^^^^pi^a 

refusal  hereinafter  mentioned,  a  larger  sum  than  10/.,  to  wtoiOi, 

,  parcel,  &c.,  a 

wit,   the   sum  of  31/.,   being  part  of  the  money  in   the  tender  of  that 

declaration  mentioned,  the  said  sum  of  31/.,  including  the  ^on,  thata 
said  sum  of  10/.,  was  due  from  the  defendant  to  the  plaintiff  lj^®\o?"to 
on  account  of  one  and  the  same  of  the  said  causes  of  action  wit,  3 1/.,  being 
in  the  declaration  mentioned,  to  wit,  the  said  cause  of  action  money  in  the 
in   the   said   first  count  mentioned,    and  that  before  the  mwitioncST  in- 
making  of  the  said  tender  in  the  plea  alleged,  to  wit,  on,  &c.,  f!^^^  ^^P 
the  plaintiff  demanded   of  the  defendant  payment  of  the  on  account  of 
said  sum  of  31/.,  which  so  then  included  the  said  sum  of  same  causes  of 
lOi,  yet  the  defendant  did  not  pay  to  the  plaintiff  the  said  J^i^^JJ^* 
sum  of  31/.,  or  any  part  thereof,  but  then  wholly  neslected  mentioned; 

,       ^        1  ,         1   .     ./v.   ,  .1  n  «    ,  that  the  plain- 

and  refused  to  pay  to  the  piamtitt  the  said  sum  of  31/.,  or  tiff  demanded 
any  part  thereof.     Verification.  3u!^d'de^^^ 

Special  demurrer,  assigning  for  causes,  that  the  replication  fendant  refused 
admits  the  tender  of  the  sum  of  10/L,  but  does  not  avoid  the      ffeid,  bad, 
effect  of  such  tender  by  shevring  a  subsequent  demand  of  mu^T 
that  particular  sum,  and  also  that  the  replication  does  not  ^hereif'sim'b 

shew  with  sufficient  certainty,   that  the  sum  of  31/.  con-  due  on  an  en- 

tire  contract, 

stituted  a  debt  due  upon  one  entire  contract.  and  the  de- 

fendant pleads 
a  tender  of 
a  smaller 
amount;  the 

in  substance,  states,  that  at  the  time  of  the  tender,  a  larger  plaintiff  may 

sum  was  due  to  the  plaintiff,  which  he  demanded,  and  the  Urger  sum 
defendant  refused  to  pay.     It  therefore  admits  the  tender  Jl^j^^oflhat 

of  the  amount  mentioned  in  the  plea,  but  affords  no  answer  ^^^^"^  ^^' 

^  tract. 


Cowlingy  in  support  of  the  demurrer.     The  replication. 
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to  it.  l)fkr  V.  Bland  (a)  will  perhaps  be  relied  upon  by 
the  Other  side :  there,  to  assumpsit  for  work  and  labour,  the 
defendant  pleaded  as  to  42!.  16$.,  parcel,  &c.,  a  tender  of 
that  amount :  the  plaintiff  replied,  that  at  the  dme  of 
making  the  tender  7L  16«.,  (of  which  the  said  sum  of 
AL  165.  was  parcel,)  was  due  from  the  defendant  to  the 
plaintiff,  on  account  of  the  causes  of  action  in  the  declara- 
tion mentioned,  so  that,  before  the  said  tender,  the  plaintiff 
demanded  payment  of  the  said  sum  of  7L  16s.,  which  the 
defendant  refused,  and  it  was  held  that  the  replication  was 
good.  Since  that  decision,  a  similar  point  has  come  before 
the  Court  of  Queen's  Bench,  in  a  case  of  Brandon  v.  New- 
ington  {b) ;  there,  to  an  action  of  debt  for  goods  sold,  the  de- 
fendant pleaded,  except  as  to  12. 175.,  nunquam  indebitatus, 
and  as  to  IJl  175.,  a  tender:  to  the  latter  plea,  the  plaintiff 
replied,  that  before  and  at  the  time  of  making  the  tender, 
and  before  and  at  the  time  of  making  the  demand  and  refusal 
hereinafter  mentioned,  a  debt  amounting  to  a  lai^r  sum 
than  1/.  175.  was  due,  and  that  before  the  tender  the  plain- 
tiff demanded  payment  of  the  said  debt,  yet  the  defendant 
did  not  then  pay  the  same,  or  any  part  thereof,  and  that  no 
set-off  or  other  just  cause  of  action  th^  existed  for  non- 
payment by  the  defendant  of  the  same  or  any  part  thereof; 
and  it  was  held,  on  special  demurrer,  that  the  plea  of  ten- 
der was  n^Q^^  and  that  the  replication  was  no  answer  to  iL 


r. 

Fawcett. 
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V.  Godtoin  proceeded,  the  sole  cause  of  action  there  being  1843. 
one  entire  claim  in  respect  of  a  promissory  note.  But  hesketh 
then  the  replication  in  the  present  case  should  have  averred 
that  the  31/.  was  due  in  respect  of  one  entire  debt  There 
is  scarcely  any  case  of  tender  in  which  there  is  not  a  de- 
mand of  a  larger  sum,  and  great  inconvenience  would  ensue 
if  this  form  of  replication  be  held  good,  for  the  question 
raised  would  not  be  as  to  the  fact  of  a  tender  having  been 
made,  but  as  to  how  much  was  due*  [Parkey  B. — Is  the 
plea  good.  The  principle  of  a  plea  of  tender  is  this,  that 
the  defendant  has  always  been  rieady  at  all  times  to  pay 
upon  request,  and  on  a  particular  occasion  offered  the 
money.]  A  plea  of  tender  of  part  of  the  sum  claimed  has 
always  been  considered  good.  An  example  occurs  in 
Cokeys  Entriesy  141  by  where  to  debt  on  bond,  the  de- 
fendant pleads  a  tender  to  part  of  the  sum  claimed.  In 
Haldenhy  v.  Tuke  («),  the  declaration  contained  four  counts, 
in  each  of  which  3/.  I85.  \0d.  was  claimed:  and  a  tender 
was  pleaded  of  the  sum  mentioned  in  the  first  count  only, 
to  which  the  plaintiff  replied  a  previous  demand,  and  re- 
fusal of  that  precise  sum.  So  in  Giles  v.  Hart  (6),  to  inde- 
bitatus assumpsity.and  a  quantum  meruit  for  goods  sold,  the 
defendant  pleaded  non  assumpsit  as  to  all  but  13/L,  and  as 
to  that  sum  a  tender.  [Aldersouy  B. — Cotton  v.  Godwin 
and  Giles  v.  Hart  cannot  stand  together.  Parke,  B. — 
Is  there  any  precedent  of  a  plea  of  tender  to  part  of  the 
amount  of  a  promissory  note  ?]  It  is  believed  not ;  but 
there  seems  no  reason  why,  if  a  party  tendered  a  part  of  the 
money  mentioned  in  the  note  on  the  day  it  became  due, 
he  should  not  be  allowed  to  plead  the  tender  as  to  such 
part  [Parke,  B. — No :  the  principle  of  a  tender  is,  that 
the  party  has  performed  his  contract,  which  in  that  case  he 
could  only  do  by  a  tender  of  the  entire  sum.  Here,  the 
difficulty  arises  from  the  general  form  of  declaration,  which 

(a)  Willes,  632. 

(6)  12  Mod.  152;  S.  C.  1  Ld.  Raym.  254 
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Pawcbtt. 


may  apply  either  to  one  or  to  several  contracts.  The  cases 
of  Spybey  v.  Hide,  and  Rivers  v.  Griffiths,  are  not  at  all  at 
variance  with  the  decision  of  this  Court  in  Cotton  v.  God- 
win ;  all  that  those  cases  decide  is,  that  where  the  plaintiff 
replies  a  demand  of  the  sum  alleged  to  have  been  tendered, 
that  means  a  demand  of  the  precise  sum.  It  is  veiy  different, 
where  the  replication  shews  that  the  sum  tendered  was 
part  of  a  larger  sum,  due  upon  an  entire  contract,  and 
which  larger  sum  was  demanded.] 


Tomlinson,  contr^  The  cases  cited  are  no  authority 
against  this  form  of  replication.  Cotton  v.  Godwin,  shews, 
that  where  there  is  an  entire  demand  and  a  plea  of  tender 
of  a  smaller  sum,  the  plaintiff  may  reply  that  a  laiger  sum 
was  due.  [Parke,  B. — Assuming  that  to  be  so,  the  diffi- 
culty here  is,  that  the  replication  does  not  aver  that  the 
amount  tendered  was  parcel  of  an  entire  sum].  It  states 
that  ^^the  sum  of  31/L  including  the  said  sum  of  10/.  was 
due  from  the  defendant  to  the  plaintiff,  on  account  of  <Hie 
and  the  same  of  the  said  causes  of  action  in  the  declaration 
mentioned,'*  which  is  equivalent  to  an  averment,  that  it  was 
due  on  one  and  the  same  contract  [Parke,  B. — No:  one 
and  the  same  cause  of  action  means  a  cause  of  action  fi)r 
work  and  labour,  and  that  may  constitute  a  debt  which 
arises  from  ten  diffcsrept  contrttcts*     You  had  better  amend. 
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1843. 

EXCHEQUER  CHAMBER. 

Skey  and  Others  v.  Carter. 

1  HE  question,  in  this  case,  being  precisely  similar  to  that  The  decision 
in  Whitmore  v.  Robinson  {a\  the  Court  of  Exchequer  gave  Exchequer, 
judgment  for  the  plaintiffs,  upon  which  a  writ  of  error  was  ^  y*^   ®  ^ 
brought  and  argued  on  the  1st  of  December,  1842,  by  The  has  notren. 

A  ^  1    i    •  ^        \  rw^         T.  voii.        dered  valid. 

Attorney  Generaly  (with  whom  was  Taprelly)  for  the  plain-  executions  on 

tifis  in  error,   and   R.    V.   Richards,   (with    whom    was  J^^^^^ V" 
J.  W.  Smith,)  for  the  defendants  in  error.  cutoJ^  ''''^' 

seizure,  after  a 
-,  ,  ,  secret  act  of 

Cur.  adv.  VUlt  bankruptcy, 
but  not  com- 
pleted by  sale 

The  judirment  of  the  Court  was  delivered  by  °^  ^^®  goods, 

TiNDAL,  C.  J. — This  case  was  argued  before  Lord  Den-  issuing  of  the 
man,  myself,  Mr.  Justice  WiUiams,  Mr.  Justice  C(9i^an,  Mr.  on^rror."" 
Justice  Erskine,  and  Mr.  Justice  Maule ;  and  in  the  absence 
of  Lord  Denman,  I  now  proceed  to  deliver  the  judgment  of 
the  Court,  in  which  he,  as  well  as  the  other  absent  Judges, 
agrees.  This  was  an  action  of  trover,  brought  by  the  de- 
fendants in  error,  as  assignees  of  one  Thomas  Smith,  a  bank- 
rupt, against  the  plaintiff  in  error,  as  the  registered  public 
officer  of  the  Gloucestershire  Banking  Company,  for  the 
conversion,  by  the  company,  of  certain  goods  belonging  to 
the  defendants  in  error,  as  assignees,  and  the  question 
raised  by  the  pleadings  was,  whether  a  sale  by  the  sheriff 
of  the  goods  mentioned  in  the  declaration,  under  the 
direction  and  at  the  suit  of  the  company,  was  protected  by 
the  recent  statute,  2  &  3  Vict  c.  29.  The  facts  admitted 
by  the  pleadings  were,  that  the  company  had  entered  up 
judgment  against  the  bankrupt  by  nil  dicit,  in  an  action 
not  commenced  adversely,  on  a  warrant  of  attorney,  given 
by  the  bankrupt ;  but  not  by  way  of  fraudulent  preference. 

(a)  Ante,  vol.  1,  p.  136,  N.  S.;  S.  C.  8  M.  &  W.  463. 
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A  fieri  fiicias  was  issued  on  this  judgment,  subsequently  to 
which,  and  after  a  secret  act  of  bankruptcy,  of  which  the 
company  had  no  notice,  and  within  less  than  two  calendar 
months  before  issuing  the  fiat,  the  goods  were  bona  fide 
seized  by  the  sheriff,  under  the  fieri  facias,  and,  after  the 
date  and  issuing  of  the  fiat  in  bankruptcy,  and  after  notice 
thereof  to  the  company,  sold  by  the  directions  of  the  com* 
pany.     On  this  state  of  facts,  the  Court  of  Exchequer,  in 
accordance  with  their  previous  decision,  in  the   case  of 
Whitmore  v.  Robinson  (a),  gave  judgment  in  &vour  oi  the 
assignees,  and  the  present  writ  of  error  has  been  brought, 
in  order  to  have  that  judgment  reviewed.     The  question  is 
one  of  considerable  importance,  and  of  some  difficulty ;  bat 
we  think  that  the  solution  which  has  been  given  of  it  by 
the  Court  of  Exchequer  is  correct     The  2  &  3  Vict.  c.  29, 
afler  reciting  the  82nd  section  of  the  6  Geo.  4,  c  16,  and 
the  12th  section  of  the  2  &  3  Vict  c.  II,  enacts,  among 
other  things,  that  '*  all  executions  and  attachments  against 
the  lands  and  tenements,  or  goods  and  chattels  of  any 
bankrupt,  bona  fide  executed  or  levied  before  the  date  and 
issuing  of  the  fiat,  shall  be  deemed  to  be  valid,  notwith- 
standing any  act  of  bankruptcy  by  such  bankrupt  com- 
mitted, provided  the  person  or  persons,  at  whose  suit,  or 
on  whose  account  such  executioti  or  attachment  shall  have 
iaaue<l>  had  not,  at  tlie  time  of  levying  such  execution  or 
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preamble,  and  in  effect,  gives  to  an  execution,  executed  or  1843. 
levied  before  the  date  or  issuing  of  the  fiat,  the  same  pro-  gj^^ 
tection  as  the  former  statute  afforded  to  those  executions  "<*  Others 
against  the  goods  of  a  bankrupt,  which  were,  bon&  fide,  Cabtsk. 
executed  and  levied,  more  than  two  calendar  months  before 
the  issuing  of  the  commission,  notwithstanding  any  prior 
act  of  bankruptcy  by  him  committed,  provided  the  person 
suing  out  the  execution  had  no  notice  of  any  prior  act  of 
bankruptcy,  and  with  the  exception  of  those  cases  fidling 
under  the  proviso  in  the  latter  end,  against  firaudulent 
preference.  It,  therefore,  becomes  important  to  ascertwi 
how  the  law  stood,  under  the  former  statute,  in  the  case  of 
an  execution  on  a  judgment  on  a  warrant  of  attorney. 
The  efiect  of  the  8 1st  section  of  the  6  Geo.  4,  c.  16,  if  it 
stood  by  itself,  would  be  to  protect  all  executions,  whether 
before  or  after  an  act  of  bankruptcy  had  been  committed, 
under  which  a  seizure  had  been  made  more  than  two  ca- 
lendar months  before  the  issuing  of  the  fiat,  and  where  the 
execution  creditor  had  no  notice  of  the  act  of  bankruptcy. 
But  by  the  108th  section  of  the  same  statute,  it  is  enacted, 
that  ''no  creditor,  having  security  for  his  debt,  shall  receive 
upon  any  such  security  more  than  a  rateable  part  of  such 
debt,  except  in  respect  of  any  execution  or  extent,  served 
and  levied  by  seizure  upon,  or  any  mortgage  of  or  in  lien 
upon  any  part  of  the  property  of  such  bankrupt  before  the 
bankruptcy.''  Stopping  here,  the  effect  of  the  I08th  section 
at  first  sight  appears  to  be,  to  deprive  the  execution  cre- 
ditor of  the  benefit  of  his  execution,  unless  the  seizure  has 
been  made  before  the  act  of  bankruptcy,  and,  if  allowed  to 
override  the  81st  section,  seems  to  render  wholly  inoperative 
the  words  "  notwithstanding  any  prior  act  of  bankruptcy," 
in  that  section ;  and  this  apparent  inconsistency  between 
the  two  sections,  led  some  of  the  Judges,  in  the  case  of 
Godson  V.  Sanctuary  {a)^  to  express,  in  wider  terms  than 
were  necessary  for  the  decision  of  that  case,  an  opinion, 

(a)  4  B.  &  Ad.  255 ;  S.  C.  1  N.  &  M.  52. 
VOL.  IL — ^N.  8.  H  H   H  D.   P.   C. 


afforded  by  the  Slat  sectio 
altered,  the  expressions  oft 
would  not  have  had  any 
parties,  in  cases  of  this  m 
execution  levied  by  seizun 
at  the  date  of  the  coramif 
has  been  effected  by  the 
renders  it  necessary  for  u 
o])cration  of  the  108th  aa 
res{>ect  to  its  effect  on  cast 
statute,  and  it  is  our  duty 
if  they  can,  by  any  mode  < 
together.  We  must  give 
enacting,  that  no  executio; 
two  calendar  months  be£ 
which,  but  for  the  prior 
entitled  the  execution  ere 
be  defeated  by  any  prior  \ 
execution  creditor  had  no 
construction  put  by  the  Cc 
saUf  and  to  a  certain  exter 
of  the  Lord  Chancellor  ( 
Perrin  {b\  that  the  108th 
is  still  in  operation,  and  tl 
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8l8t  section  of  the  6  Geo.  4,  c.  16,  the  question  in  each        1848. 
case  will  be,  whether  the  execution  under  consideration        g^^^ 
was  one  which,  but  for  the  prior  act  of  bankruptcy,  would     ^^  Otben 
have  entitled  the  execution  creditor  to  a  preference  ?   This      Cabteb. 
question  will  be  answered  by  referring  to  the  108th  section. 
If  the  execution  were  completed  by  sale,  before  the  date  of 
the  fiat,  the  108th  section  would  have  no  effect,  and  the 
protection  to  the  execution  creditor  would  be  complete. 
Kthe  execution  were  levied  by  seizure  only,  the  case  would 
come  within  the  exception  of  the  108th  section,  and  not  be 
affected  by  that  section,  unless  it  also  come  within  the 
proviso  at  the  end.     Now,  the  facts  of  the  present  case 
bring  it  within  the  terms  of  the  enactment,  as  well  as  of 
the  exception  and  of  the  proviso,  and  which,  leaving  it 
under  the  proviso,  take  it  out  of  the  exception,  for  even  if 
there  were  no  prior  act  of  bankruptcy,  there  would,  under 
that  proviso,  be  no  preference  given  to  the  execution  cre- 
ditor, under  the  2  &  3  Vict  c  29.     The  proviso,  in  the 
latter  statute,  as  to  warrants  of  attorney,  was  evidently  in- 
tended to  cover  cases,  where  the  sale,  as  well  as  the  seizure, 
took  place  before  the  date  of  the  fiat,  and  which,  for  the 
reasons  already  given,  do  not  come  within  the  108th  section 
of  the  former  act,  and  also  probably  to  prevent  any  infers 
ence  that  might  be  drawn  firom  the  previous  provisions^ 
that  they  were  intended  to  give  validity  to  payments  made 
by  way  of  fittudulent  preference,  or  to  executions  on  judg- 
ments obtained  by  firaudulent  preference,  and  does  not  offer 
any  objection  to  the  construction  put  by  the  Court  of  Ex- 
chequer on  the  earlier  part  of  the  clause.     The  judgment 
of  the  Court  below,  must,  therefore,  be  affirmed. 

Judgment  affirmed^ 


H  H  u  2 


836  CA9E8  ON  POINTS  OF   PRACTICS,   RXCH. 

184:5. 


Cooper  v.  Lanodon. 

To  ossumpeit  A  writ  of  eiTor  ¥^88  brought  upon  the  judgment  entered 
^i^ef^rSie  up  in  this  case  {a),  and  argued  by 

defendant 
pleaded  non 

•stompdt,  to-        Peacock,  for  the  plaintiff.   The  record  is  inconsistent  and 

gether  with  a 

plea,  that  be-  repugnant  Upon  the  first  issue  it  is  found,  that  there  was 
thTcomnet  ^^  contract,  while  the  third  issue  affirms  a  contract,  and 
was  radnded    g^ jg  ^jjg^  j^  ^^g  rescinded  by  mutual  airreement  between 

by  mutual  -^  ^ 

agreement :  the  parties.     There  are  several  cases  to  shew  that  judgment 

bM^i^been  Cannot  be  entered  up,  on  an  inconsistent  finding  of  thejiirj» 

St'niSfar  Cos$eyy.Digg<ms{h),MaTlery.AyUffe{c).     Ifthedefend- 

^endant :  ^q^  jq  support  of  the  third  issue  succeeds  id  shewing  the 

Held,  on  error,  *  *■  ^ 

that  there  was  existence  of  a  contract,  he  proves  the  other  issue  which  the 
oncyoQthe'  plaintiff  had  failed  to  establish,  and  consequently  there 
^^^^^-  cannot  be  a  finding  of  both  issues  for   the   defendant 

\Tindaly  C.  J. — Suppose  the  plaintiff  ^ould  fail  in  proving 
the  first  issue,  by  reason  of  the  agreement  beii:^  inadmis- 
sible in  evidence  for  want  of  a  stamp ;  there  would  never- 
theless be  a  contract  which  the  defendant  might  shew  was 
rescinded;  there  is  no  necessary  inconsistency  in  the 
finding].  The  defendant  cannot  succeed  without  proving 
the  contract^  and  such  proof  would  entitle  the  plaintiff  to 
a  verdict  on  the  first  issue.  [Mauk,  J.-^Suppose  the  de- 
fendant put  in  a  letter  fix)m  the  plaintiff,  saying,  *^  I  have 
received  yours  of  yesterday  inclosing  a  5/.  note,  and  in  con- 
sideration thereof  I  agree  to  rescind  a//  contracts  heretofore 
made  between  us].  The  jury  would  have  to  find  the  exis- 
tence of  this  particular  contract,  Atkins  v.  Owen  {d). 

CrowdcTy  contri^  was  stopped  by  the  Court 

Lord  DcTtman,  C.  J. — Strictly  speaking,  there  is  no  in- 

(a)  See  the  pleading^,  on^e,  vol.         (c)  Cro.  Jac  134. 

1,  p.  392,  N.  S.  (d)  2  Ad.  &  £.  35 ;   S.  C.  4  N. 

(b)  2  B.  &  Aid.  646.  &  M.  123. 
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consistency  on  the  record.  But  I  do  not  see  how  it  is  1843. 
possible  to  avoid  some  appearance  of  inconsistency  in  the 
statement  of  these  particular  issues.  The  defendant  has  a 
right  to  say,  ^'  the  contract  alleged  in  the  declaration  did  not 
bind  me,  and  even  if  it  did,  it  has  been  rescinded  by  mutual 
agreement."  Since  the  statute  of  Anne  allows  inconsistent 
pleas  to  be  put  upon  the  record,  this  objection  will  always 
occur.  But  in  reality  there  is  no  repugnancy,  for,  suppose 
a  special  verdict,  in  which  a  particular  instrument  is  set  out 
for  the  Court  to  determine  whether  it  amounted  to  an 
agreement  or  not,  if  they  should  think  it  did  not,  how 
would  it  be  inconsistent  with  their  saying  that  the  parties 
had  entered  into  a  mutual  agreement  to  rescind  it  ? 

Judgment  aflirmed. 
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1843.  Chanter  v.  Dickihson. 

In  support  of  a  €yIUNNELL,  Seijt,  shewed  cause  against  a  rule  nisi,  fc 
•sttimpsit'^fOT  entermg  a  nonsuit,  obtained  on  behalf  of  the  defendant  i 
SeU^i^^the^  this  suit  It  was  an  action  of  assumpsit,  brought  by  th 
plaintiff  sought  plaintiff  to  recover  from  the  defendant  a  sum  of  25L  aUege 
dencean  on.'  to  be  due  in  respect  of  licenses  supplied  to  him  to  use 
^ut  ST'  P*^^°^  furnace,  of  which  the  plaintiff  was  patentee,  and  als 
following  n  lite  gum  for  rroods  sold  and  delivered.     At  the  tri< 

tenns:  "Send  ^ 

me  a  license  to  before  Tindaly  C.  J.,  at  the  sittings  at  nisi  prius,  in  Londo 

&  Ca's  patent  after  Michaclmas  Term,  1842,  the  plaintiff  proposed  to  gii? 

applieTto  a^  in  evidence  a  written  document,  signed  by  the  defendan 

singe  plate  and  It  appeared  that  the  pUdntiff,  being  patentee  of  varioi 

for  which  l'  articles,  had  prepared  printed  forms  of  application  for  sue 

SfTcl^oi^tis  articles,  in  which  were  certain  blanks  left  to  be  filled  u| 

^^&sd2M  The  form  as  it  originally  stood,  was  as  follows : 

a  patent  ri^ht,  «  To  Mr. 

include  iron  '^  Send  a  license  to  use  of  Chanter  and  Co' 

bridw!  and  la-   ?^^^^^  ^^  ^  applied  to  for  which  agn 

hour:'*  Held, 

that  this  fell  within  the  description  contained  in  the  schedule  of  the  Stamp  Act,  55  Geo. 
c.  184,  **  Agreement,  or  minute,  or  memorandum  of  an  agreement  under  band,**  &c.,  and  w 
liable  to  a  R  stamp ;  and  that  it  did  not  fall  within  the  exemption  of  the  statute,  whidi  appli 
to  a  **  memorandum,  letter,  or  agreement,  made  for,  or  relating  to  the  sale  of  any  goods,  wan 
or  merchandise  ;'*  for  that,  6r8t,  it  was  not  a  mere  proposal  for  the  sale  of  goods ;  ^d.  secoadl 
that  the  subject  matter  of  the  a^n^eement  was  not  mere  goods,  wares,  or  mcrcbandiie,  and  th 
the  defendant  was  therefore  entitled  to  a  nonsuit. 
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to  pay  Mr.  Chanter  or  his  order,  the  terms  of  printed  lists        1843. 
hereunto  annexed  as  a  patent  right  Cha^itjkii 

"  Signature,  .^    «'• 

_,  Dickinson. 

"Place, 

"Date, 

"  Remarks, 

"  Engineers'  or  furnace  builders'  time  to  suix^rintend  or 
fix  the  above  orders  to  be  paid  six  shillings  per  day  ;  and 
also  expenses,  if  the  distance  exceeds  three  miles." 

The  document  proposed  to  be  given  in  evidence  was  a 
copy  of  the  above  printed  form,  filletl  up  and  altered  to  the 
following  terms : 

«  To  Mr. 

"Send  me  a  license  to  use  two  of  Chanter  and  Co's. 
patent  furnaces,  to  be  applied  to  a  singe  plate  and  cloth 
boiler,  for  which  I  agree  to  pay  Mr.  Chanter  or  his  order 
as  agreed,  twenty-five  pounds,  as  a  patent  right,  and  which 
is  to  include  iron  works,  fire  bricks,  and  labour. 

"Signature,  Nathaniel  Dickinson. 

"Place  Canal  Street,  Dye-woiks. 

"Date  June  7th,  1842. 

"Remarks  To   be   paid   for  with   cash   in   one 

month. 

"  Engineers',  or  furnace  builders'  time  to  superintend  or 
fix  the  above  order,  to  be  paid  six  shillings  per  day ;  and 
also  expenses,  if  the  distance  exceeds  three  miles." 

On  behalf  of  the  defendant,  it  was  objected  that  this 
document  could  not  be  received  in  evidence  without  a 
stamp,  for  that  it  came  within  the  description  contained  in 
the  schedule  of  the  55  Geo.  3,  c.  184.  "Agreement,  or 
any  minute  or  memorandum  of  an  agreement,  under  hand 
only  where  the  matter  thereof  shall  be  of  the  value  of  20/, 
or  upwards,  whether  the  same  shall  be  only  evidence  of  a 
contract,  or  obligatory  upon  the  parties  from  its  being  a 
written  instrument,"  and  was  liable  toa  lil  stamp.  For  the 
plaintiff  it  was  argued,  that  the  paper  came  within  the  ex- 
emption of  the  statute,  which  applied  to  a  "  memorandum. 


wares  and  merchandize,  an 
emption  above  quoted.  \1 
Brown  (a),  was  in  point  T 
agreement  with  B.,  for  the 
purpose  of  making  bricks,  a 
in  writing  to  let  another  pie 
contained  in  such  written  i 
time  A.  verbally  accepted 
C.  for  a  breach  of  one  of  tl 
held  that  the  written  offer 
was  admissible  in  evidence 
the  present  case,  it  would  ap 
having  visited  the  defendai 
him  a  proposition  for  the  su 
fcndant  had  objected  to  tl 
peared  to  have  been  once  ai 
that  he  had  rejected  it,  and 
that  for  25/.  the  plaintiff  w< 
ces,  but  the  "  iron  work,  fu 
this  proposition,  embodied 
mitted  to  the  plaintiff  for  hi 
words  "  as  agreed,"  which  wc 
nothing  more  than  **  as  spe< 
price  at  which  the  defendac 


9. 

Dickinson. 
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to  in  its  terms,  might  still  be  read  without  a  stamp  being  1843. 
attached  to  it  Secondly,  supposing  that  this  was  sub-  chanter 
stantially  an  agreement,  it  was  an  agreement  for  the  sale  of 
goods,  and  therefore  exempted.  The  plaintiff  was  a  person 
making  'and  selling  patent  furnaces ;  a  license  was  men- 
tioned in  the  instrument  produced,  but  the  defendant's  order 
would  be  satisfied  by  a  delivery  of  the  goods  alone,  which 
would  afibrd  him  a  sufiicient  license  to  use  them.  This 
was  not  an  agreement  for  the  purchase  of  a  right  on  the 
part  of  the  defendant  to  make  the  furnaces,  but  only  to  use 
those  with  which  the  plaintiff  was  to  supply  him;  and 
surely,  when  a  vendor  sold  his  goods,  though  their  manu- 
&cture  was  patented,  the  &ct  of  the  sale  afforded  a  sufii-^ 
cient  authority  to  the  purchaser  to  use  them,  Mtnter  v. 
Williams  (a).  Taking  this  to  be  the  true  construction  of 
the  document,  the  exemption  would  arise ;  or  even  taking 
it  that  the  sale  of  the  furnaces  mentioned  was  the  primary 
object  of  the  agreement,  the  same  consequence  would  ensue. 
With  a  view  to  the  latter  consideration,  the  Court  would 
put  a  liberal  construction  upon  the  document  Meering  v» 
Duke  (i),  Smith  v.  Cator{c)i  Curry  v.  EdensorXd)^  were 
cited.  Then  were  the  furnaces,  **  goods,  wares  and  mer- 
chandize," within  the  meaning  of  the  statute  ?  It  would  be 
argued  that  they  were  fixtures,  for  that  the  introduction  of 
the  words,  ^^and  labour,"  shewed  that  they  were  to  be  at- 
tached to  the  defendant's  premises,  and  that  therefore,  they 
did  not  come  within  this  description.  On  this,  as  well  as 
in  the  other  points  of  the  case,  the  Court  would  be  disposed 
to  adopt  a  liberal  view,  and  unless  by  the  absolute  and 
positive  terms  of  the  agreement,  the  conclusion  contended 
for  on  the  other  side  must  be  arrived  at,  the  Court  would 
not  deprive  the  plaintiff  of  the  remedy  which  he  sought  to 
obtain,  Marson  v.  Short  {e\  Hughes  v.  Breedsif),  West  Mtd- 

(a)  5  Nev.  &  M.  647 ;  S.  C.  4  (d)  3  T.  R.  524. 

Ad.  &  £1.  251.  (e)  2  Scott,  243 ;  S.  C.  2  Bing. 

(6)  2  Man.  &  Ry.  121.  N.  C.  118. 

(c)  2  B.  &  Aid.  778.  (/)  2  C.  &  P.  159. 


an  Conveyancing  (d)  was  alsc 

Bampas,  Seijt.,  in  suppo 
an  agreement  both  in  terms 
liable  to  stamp  duty  on  that 
such  an  agreement  as  was  c 
the  stamp  act.  It  was  an 
license^  which  was  its  prii 
South  V.  Finch  (c),  was  tht 
goodwill,  and  that  was  held 
of  the  act  Here  the  real  | 
patent  right,  and  that  exte 
not  only  to  use  the  particul 
but  to  make  and  use  other 
The  plaintiff  gave  up  the  co 
It  was  sufficient  to  take  the 
exemption  of  the  act,  that 
of  something  else  besides  th( 
articles  to  be  supplied,  hoi 
use  of  the  term  "  labor**  in  t 
the  reference  in  the  note  U 
to  "superintend  or  fix  the 
strated  this  proposition.  TI 
also  shewed,  that  although 
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TiNDALy  C.  J. — ^The  first  question  which  arises  in  this        1843. 

case  isy  whether  the  document  offered  in  proof  is  or  b  not      chanter 

an  agreement  so  as  to  render  it  liable  to  a  stamp,  within     _    ^' 

Diciunsok* 
the  operation  of  the  55  Geo.  3,  c.  184,  for  if  it  was  only  a 

proposal  to  purchase  the  articles  named  in  it,  or  simply  an 

order  for  those  articles,  it  would  not  require  a  stamp.     But 

I  cannot  read  this  without  seeing  that  it  amounts  to  an 

agreement;  it  would  seem  upon  the  fece  of  it,  as  if  the 

parties  had  met  before,  or  had  had  some  conversation 

about  the  matter,  or  had  agreed  upon  a  stipulated  sum  as 

the  price  of  the  goods,  instead  of  being  paid  upon  a 

quantum  meruit.     The  paper  says,  "  Send  me  a  license  to 

use  two  of  Chanter  and  Co's  patent  furnaces,  &c.,  for  which 

I  agree  to  pay  Mr.  Chanter,  or  his  order,  as  agreed,  25L" 

What  is  that  but  stating  that  the  defendant  has  bound 

himself  by  an  agreement  to  pay  for  that  which  he  is  to 

receive,  (whether  that  be  a  license,  or  goods  sold  and  to  be 

delivered,  we  will  consider  hereafter,)  the  sum  of  25L  ? 

Frim&  &cie  then,  the  document  is  one  which  requires  a 

stamp,  and  it  is  for  the  plaintiff  to  take  his  case  out  of  the 

general  rule,  and  to  shew  that  his  case  fidls  within  the 

exemption    in    the     Stamp    Act      The    exemption     is, 

**  memorandum,  letter,  or  agreement,  made  for,  or  relating 

to,  the  sale  of  any  goods,  wares,  and  merchandize."    Now 

is  this  an  agreement  of  or  relating  to,  the  sale  of  goods, 

wares,  and  merchandize  ?  It  appears  to  me,  in  the  first  place, 

that  a  portion  of  that  for  which  the  defendant  stipulates,  is, 

that  he  shall  have  a  license  to  use  that  which  was  the 

subject  matter  of  his  order.     He  says,  ^*  send  me  a  license 

to  use  two  of  Chanter  and  Ca's  patent  furnaces,  to  be 

applied  to  a  singe  plate,  and  cloth  boiler,  for  which  I  agree 

to  pay  Mr.  Chanter,  or  his  order,  as  agreed,  251,  as  a 

patent  right."    I  cannot  see  why  those  words  should  be  left 

in  the  agreement,  if  it  were  not  that  the  party  who  was  to 

receive  the  furnaces,  for  which  he  agreed  to  pay,  was  to 

use  them  as  a  patent  right ;  that  is,  if  any  one  of  them 

became  dilapidated,  he  should  be  at  liberty  to  replace  it 


not  want  the  license  to  be  ab 
thinking,  therefore,  that  thi 
the  defendant  for  25Z.,  of  the 
right  to  use  the  patent  on  tl 
of  the  first  part  of  the  case, 
and  see  the  nature  of  the  art 
i«  plain  that  they  do  not  o 
goods  sold  and  delivered, 
applied  to  a  singe  pUte  an 
fiirther  than  this,  we  see  tha 
be  removed  from  one  place  t 
with  that  which  is  required 
should  not  be  fixtures;  but 
to  be  applied  to  something  v 
when  the  agreement  goes  on 
include  iron  works,  fire  bricl 
the  articles  are  not  to  be 
construction.  But  somethu 
premises  of  the  defendant,  n< 
which  constitutes  the  mattei 
look  at  the  end  of  the  agreei 
furnace  builders'  time  to  sup 
is  to  be  paid  six  shillings  p 
not  a  work  to  be  done  instai 


Dickinson. 


niLARY  TfiRM^  6  VICT.  845 

erecting  the  furnaces,  and  should  be  carried  into  eifect  by  1843. 
the  plaintiff  at  a  stipulated  sum,  and  that  the  defendant  ^^^^^^i^ 
should  have  the  liberty  of  using  the  license,  according  to 
the  manner  in  which  he  purchased  it  from  the  patentee. 
The  case,  therefore,  I  think,  is  more  than  a  mere  case  of 
the  sale  of  goods,  and  it  falls  within  the  decision  of  South  v. 
Finchf  where  there  was  a  sale  not  only  of  goods,  but  of 
goodwill,  and  the  contract  was  held  not  to  fall  within  the 
exemption  of  the  statute.  The  rule  for  entering  a  nonsuit 
must  be  made  absolute. 

CoLTBiAN,  J. — I  am  of  opinion  that  this  case  is  entirely 
free  from  doubt,  for  that  we  cannot  look  at  this  agreement 
without  perceiving  that  it  has  reference  to  something  which 
has  already  passed  between  the  parties  or  their  agents, 
and  that  it  is  an  agreement  made  in  frirtherance  of  some 
previous  understanding.  Then  the  question  is,  does  it 
&11  within  the  exemption  of  the  Stamp  Act?  I  agree 
that  the  meaning  of  that  exemption  must  be  taken  to 
apply  to  agreements,  the  primary  object  of  which  is  the 
sale  of  goods ;  but  on  referring  to  this  document,  I  cannot 
help  seeing  that  the  primary  object  expressed  in  it,  is  the 
purchase  of  a  patent  right;  it  is  not  to  buy  the  patented 
article  merely,  but  a  liberty  to  make  use  of  the  patent 
machinery.  Independently  of  this,  however,  I  think  that 
my  Brother  ChanneU  has  not  shewn  that  this  falls  within 
the  description  *^  goods,  wares,  and  merchandize,"  for  that 
there  is  work  to  be  done,  and  that  it  is  rather  to  be  pre- 
sumed that  the  article  to  be  supplied,  had  no  existence 
before  the  workmen  proceeded  to  work  in  the  defendant's 
premises. 

Ebskike,  J. — I  also  am  of  opinion,  that  this  rule  must  be 
made  absolute.  The  act  of  Parliament  requires  a  stamp  upon 
<<  every  agreement,  or  any  minute  or  memorandum  of  an 
agreement,  under  hand  only,  &c,  whether  the  same  shall 
be  only  evidence  of  a  contract,  or  obligatory  upon  the 


was  either  intended  to  be 
fendant,  or  that  it  was  intei 
contract  which  had  been  i 
the  plaintiff.  The  words  ; 
shew  that  it  is  so,  and  I  tl 
shew  that  it  falls  within  tl 
act,  it  cannot  be  received  i 
agreement  for  the  purchs 
fixed  on  the  premises  of  tl 
shew  that  it  would  requir 
observations  of  Farke,  B., 
have  had  great  doubt  whe 
because  there  the  principi 
the  purchase  of  goods,  anc 
looking  at  the  present  cas< 
be  supplied  by  the  plainti 
portion  of  the  contract.  [ 
firom  looking  at  the  cont 
plaintiff  to  shew  that  the 
sufficient  to  say  in  this  cac 
does.  Looking  at  the  whi 
to  this : — '*  As  I  cannot  t 
plan  without  a  license,  I  ¥ 
such  furnace,  if  you  will  e 
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Cresswell,  J. — I  am  entirely  of  the  same  opinion.  The        1843. 

first  point  raised  by  the  plaintiff  in  this  case  was  founded      chantkr 

on  the  authority  of  Drant  v.  Brawriy  which  is  always  cited     ^     «'• 

Dickinson 

for  the  purpose  of  shewing  that  a  mere  proposal  does  not 
require  a  stamp.  This  case,  however,  does  not  bear  that 
aspect,  because  the  defendant  does  not  propose  to  take  the 
furnaces  if  the  plaintiff  will  send  them,  but  it  b  an  absolute 
order,  and  it  is  expected  that  it  will  be  acted  upon  im- 
mediately. I  cannot  adopt  the  very  ingenious  view  of  the 
document  su^^ested  by  my  Brother  Channelly  that  the 
words  '^as  agreed,"  mean  that  it  is  an  agreed  sum  in  pre^ 
ference  to  that  contamed  in  the  printed  list,  which  is  struck 
out;  but  I  think  that  this  expression  shews  that  the  agree- 
ment was  that  if  the  defendant  took  the  furnaces,  he  was 
to  pay  25L  for  them,  and  that  the  case  was  the  converse 
of  Drant  v.  Brown,  and  that  the  document  is  a  written 
acceptance  of  a  proposal,  instead  of  the  proposition  itself. 
Then  it  is  said  that  it  comes  within  the  exemption  relating 
to  agreements  for  the  sale  of  goods  and  chattels  in  the 
Stamp  Act,  and  it  was  for  the  plaintiff  to  bring  himself  within 
that  exemption.  The  words  of  the  document,  however,  I 
think,  import  the  purchase  of  a  privilege  to  use  the  patent 
article  whatever  it  may  be,  rather  than  a  mere  right  to  use  it 
until  the  particular  article  supplied  is  worn  out,  and,  pro- 
bably, that  is  the  true  construction  of  thb  agreement  But 
supposing  that  the  sum  of  25/.  is  to  be  paid  for  the  two  fur- 
naces, what  is  there  to  shew  that  they  are  goods?  There  is  no 
description  of  them  in  the  document,  but  it  is  said  that  the 
price  of  25L  is  to  include  iron-work,  fire  bricks,  and  labour. 
I  do  not  presume  that,  in  ordinary  parlance,  a  furnace 
would  come  within  the  description  *^  chattels,"  and  still  less 
where  such  words  as  these  arc  used  in  relation  to  it.  I 
should  rather  infer  fi-om  them  that  it  is  something  which 
has  no  independent  existence,  and  that  it  is  created  only 
as  being  attached  to  and  becoming  a  portion  of  the  de« 
fendant's  fireehold. 

Rule  absolute. 


fl 
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An  affidavit, 
entitled,  «•  Be- 
tween  S.  F., 
administratrix, 
&c.,_plaintifl( 
and  W.  L., 
defendant,**  ii 
bad;  and 
wliere  an  affi- 
davit so  en- 
titled, was  em- 
ployed in  veri- 
ficationof  a 
plea  in  abate- 
ment, the 
Court  set  aside 
the  plea,  and 
only  granted 
leave  to  the 
defendant  to 
plead  afresh, 
upon  terms  of 
Impleading 
issnaUy. 


Fletcheb,  Administratrix  v.  Lechmrre. 
x^HANNELLy  Serjt,  moved  for  a  rule,  calling  upoc 
defendant  to  shew  cause  why  the  plea  in  abatei 
pleaded  by  him  in  this  action  should  not  be  set  i 
The  defendant  had  pleaded  a  plea  in  abatement  o 
privilege,  as  an  attorney  of  the  Court  of  Queen's  B4 
which  was  verified  by  an  affidavit.  The  plea  was  eni 
*^  Lechmere,  at  the  suit  of  Fletcher,  administratrix,  1 
the  affidavit  stated  the  cause  to  be  '^  Between  S< 
Fletcher,  administratrix,  &&,  plaintiff,  and  William  I 
mere,  defendant"  It  was  submitted  that  this  was 
PooU  V.  Pembrey  (a)  shewed  that  an  affidavit  in  suppc 
a  plea  in  abatement  must  strictly  agree  with  the  jriea. 
on  that  ground  one  objection  arose :  but  Phillips  v.  Hui 
saH(b)  and  Clark  v.  Martin  (c)  also  shewed  that  the  a 
vit  was  badly  entitled  In  the  former  case  it  was  held 
'^  Phillips,  assignee,  &&,"  was  an  irrq;ular  mode  of  da 
ing  a  plaintiff  in  entitling  an  affidavit,  and  in  the  latter 
the  Court  of  Exchequer  declined  to  act  upon  an  affi 
which  was  entitled  ^'William  Newton  Clark  v.  Gh 
Martin,  executor,  &C,''  without  specifying  the  nan 
the  person  of  whom  the  defendant  was  executor.  St 
V.  CottreU  (d)  was  like  Phillips  v.  Huichmsan,  the  pla 
being  there  styled  *'  assignee'*  only,  and  the  affidavit  I 
held  to  be  bmily  entitled. 


A  rule  nisi  having  been  granted, 

Bampasy  Serjt.,  on  a  subsequent  day  shewed  cause, 
marginal  note  to  the  case  of  Clark  v.  Martin^  which 
most  like  this  case,  went  too  far.  That  was  a  ml 
judgment  as  in  case  of  a  nonsuit ;  the  affidavit  to  whicl 
objection  was  raised  was  produced  in  support  of  the  mc 
but,  at  the  end  of  the  case,  Parkey  B.  observed,  " 


(a)  Ante,  vol.  1,  p.  693,  O.  S. 
(6)  Ante,  vol.  3,  p.  20,  O.  S. 


(c)  lb.  p.  222. 
((6  3  Ttuot.  377. 
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assignee  was  more  vague  than  executor,  because  a  party       1843. 
might  be  assignee  in  various  ways,  and  that  the  Master 
informed  him  that  an  affidavit  entitled  like  the  present  was 
very  common ;  he,  however,  advised  the  defendant  to  ac- 
cept the  offer  of  a  peremptory  undertaking,  which  d^  ac- 
cordingly done."    If  the  plaintiff  was  right  in  his  objection, 
he  of  course  would  not  have  given  a  peremptory  under^ 
taking,  but  would  have  had  the  rule  discharged;  and  the 
effect  of  that  case,  therefore,  seemed  the  very  reverse  of 
that  which  was  given  to  it  by  the  reporter.     [Erskine,  J.— 
The  defendant  consented  to  take  a  peremptory  undertaking 
on  the  advice  of  the  learned  Judge.     But  if  the  affidavit 
was  good,  why  did  not  the  defendant  stand  upon  it,  and 
have  his  rule  made  absolute  ?   Because  it  appears  that  the 
reason  for  not  going  to  trial  given  by  the  plaintiff  was 
insufficient     CrestweU,  J. — It  is  clear,   in  my  opinion, 
that  Barke,  B.,  advised  the  defendant  to  take  a  peremptory 
undertaking,  because  his  affidavit  was  bad.]    There  was  no 
pretence  made  here  that  the  plaintiff  was  mislead ;  it  was 
better  that,  in  such  cases,  the  simplest  rule  should  be 
adopted,  and  the  Court  would  not  allow  a  party  to  obtain 
an  advantage  upon  a  point  so  wholly  beside  the  merits  of 
the  case  as  the  present.     The  case  was  analogous  to  that  of 
an  executor,  and  from  the  observations  of  Parke,  B.,  in 
Clark  V.  Martin,  it  was  clear  that  such  affidavits  were  very 
common. 

Channell,  contr^  Was  stopped  by  the  Court 

TiNDAL,  C.  J. — In  a  case  of  this  description  I  think  we 
should  endeavour  to  lay  down  a  rule  of  easy  application, 
and  to  avoid  any  decision,  the  effect  of  which  would  be  to 
produce  nice  and  subtle  distinctions.  I  am  of  opinion  that 
this  case  is  analogous  to  that  of  an  assignee ;  I  cannot  dis- 
tinguish it  in  principle  from  such  a  case :  and  in  PkUUps  v. 
Hutchifuan  it  was  held,  that  an  affidavit  entitled  "  Phillips 

VOL.  n. — N.  S.  Ill  D.  p.  c. 
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1843.       assignee,  &c./'  would  not  do,  becanse  an  asngnee  n 

Y~^^      ^    fill  that  office  in  many  difierent  capacities;  as  asagnee 

V.  debtor,  or  of  a  bankrupt     So  here  the  plaintiff  may 

Lech  MERE* 

▼ery  different  powers  entrusted  to  her,  according  ac 

may  claim  by  one  right  or  by  another,  and  fiir  this  n 

I  think  this  affidavit  must  be  held  to  be  badly  entitlec 

cannot  help  observing  that  the  case  in  the  Elxchequer,  i 

as  it  goes,  is  an  authority  to  the  same  efiect.     The  C 

there  declined  to  act  upon  an  affidavit,  in  the  tide  of  ¥ 

the  defendant  was  described  as  *'execut(»^  only.     Tb 

in  the  case  of  an  executor  who  claims  under  a  will,  sc 

description  is  bad,  a  multo  fortiori,  will  the  descri] 

'<  administratrix,"  who  may  claim  in  many  diffinent 

pacities,  be  insufficient  also. 

Bompas  prayed  that  the  rule  should  not  be  made  i 
lute  with  costs,  and  that  the  defendant  should  have  tin 
plead* 

ChafmeU  uiged  that  terms  should  be  imposed^  that 
defendant  should  plead  issuably. 

TiNDAL,  C.  J. — The  four  days  within  which  a  pie 
abatement  may  be  pleaded,  have  now  passed  by.  The 
fcndant,  therefore,  cannot  plead  another  plea  in  abaten 
Let  time  be  granted  on  the  terms  of  his  pleading  issual 
the  costs  to  be  costs  in  the  cause. 

Rule  accordingly  (a 
(a)  Vide  Frte  r.  Wkiie,  tmte,  vol.  1,  p.  586,  N.  S. 
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CoRRiOALL  t;.  The  London  and  Blackwall  Railway 
Company. 

J.  HIS  was  an  action  of  debt :  the  declaration  alleged,  for  the  act,  6  & 
that  whereas  the  London  and  Blackwall  Railway,  which  \^\^'  \^\a 

act  for  making 
a  Railway  from  the  Minories  to  Blackwall,  with  branches,  to  be  called  the  Commercial  Railway,**] 
proTides,  by  section  1 1,  that  it  shall  be  lawful  for  Uie  company  thereby  created,  to  treat  for  the 
purchase  of  sach  lands,  &c,  as  they  shall  require  for  the  purpose  of  the  i^lway,  and  by  sect.  22, 
provides,  that  for  settling  all  differences,  which  may  arise  between  the  company,  and  the  owners 
or  occnpiert  of  any  lan£  which  shall  be  taken,  damaged,  or  ii^juriously  affected  by  the  making 
of  the  railway,  if  any  such  person  shall  not  agree  with  the  company  as  to  the  amount  of  the 
purchase  money,  or  satisfaction,  recompense  or  compensation  for  tenant's  fixtures,  goodwill,  &c., 
or  if  ho  shall  refuse  to  accept  such  amount  as  shall  oe  offered  by  the  company,  then,  after  notice 
of  such  non-acceptance,  the  company  shall  issue  a  warrant  to  the  sheriff  or  sherifis  of  the  countj 
or  city,  where  the  lands  in  question  shall  be  situate,  and  if  such  sheriff  or  sheriflb,  or  their 
under  sheriff  or  under-sherifis  respectively,  shall  be  a  shareholder  or  shareholders  in  the  said 
company,  or  in  anywise  interested  in  the  matters  in  question,  then  to  any  of  the  coroners  of  the 
said  county  or  city,  not  interested,  commanding  such  sheriff  or  other  person  to  empannell  a  jury* 
who,  upon  their  oaths,  shall  inquire  of  and  assess,  and  give  a  Terdict  for  the  sum  of  money,  to 
be  paia  for  the  purchase  of  such  lands,  and  also  the  sum  of  money  to  be  paid  by  way  of  satisfac- 
tion, &c.,  for  goodwill,  &c.,  or  for  any  injury  or  damage  which  shall  before  that  time,  have  been 
done  or  sustained ;  which  satisfaction,  &c*,  for  such  diunase,  shall  be  inquired  into  and  assessed 
separately  and  distinctly  from  the  value  of  the  lands.  The  2  &  3  Vict  c.  xcv.  s.  22,  enacts, 
that,  in  all  cases  of  dilute  between  the  company  and  parties  claiming  compensation,  wherein 
the  comnan?  do  not,  upon  request,  submit  the  matter  in  dispute  to  the  determination  of  a  jury, 
then  it  snail  be  lawful  for  the  claimant  to  send  a  request  in  writing  to  the  sheriff,  &c,  according 
to  the  tenor  of  the  previous  act,  which  sheriff  shall  summon  and  empannell  a  jmr,  and  preceea 
in  the  manner  prescribed  in  the  previous  act,  upon  the  issuing  of  the  warrant  of  the  company. 
By  section  27  of  the  former  act,  it  is  provided,  that  where  the  verdict  of  a  jury  shall  be  given 
for  the  same  or  a  greater  sum  than  shall  have  been  previously  offered  by  the  company,  for  the 
purchase  of  any  lands,  or  as  compensation  for  any  damage  or  loss  sustained  in  the  execution  of 
the  act ;  all  the  costs,  charges,  and  expenses  of  the  inquisition  shall  be  defrayed  by  the  company, 
and  shall  be  settled  and  determined  by  the  sheriff,  &c. 

In  an  action  of  debt,  the  plaintiff  alleged  the  construction  of  the  railway,  and  the  consequent 
deterioration  in  value  of  his  premises ;  that  he  gave  the  necessary  notice  to  the  company,  but 
that  the  company  did  not  treat  for  the  purchase  of  his  interest,  nor  for  the  compensation  or 
satisfaction  to  bo  made  to  him  for  his  damages  in  respect  of  his  goodwill,  &c.  ;  that  he  requested 
the  company  to  issue  a  warrant,  and  submit  the  matter  in  dispute  to  the  determination  of  a  jury ; 
that  the  company  did  not  do  so,  and  that  thereupon,  the  plaintiff  sent  his  request,  in  writing,  to 
the  sheriff  of  Middlesex,  to  summon  a  jury  to  inquire  or  the  sum  of  money  to  be  paid  for  the 
purchase  of  his  estate,  and  for  compensation  ;  that  an  inquisition  was  taken  in  pursuance  thereof, 
before  T.  F.,  and  M.  O.,  Esqs.,  then  being  sheriff  of  tne  county  of  Middleset,  (wherein  the 
premises  were  situate) ;  that  the  jury  were  duly  empannellcd ;  that  the  plaintiff  and  defendants 
appeared  by  counsel ;  that  the  jury  found  that  the  plaintiff's  house  was  deteriorated  in  value  by 
the  construction  of  the  railway,  and  gave  their  verdict  for  250t,  to  be  paid  for  the  purchase  of 
the  plaintiff's  interest,  and  also  by  way  of  satisfaction  for  damage ;  but  that  the  defendants  had 
refused  to  pay  the  said  sum  of  250/.  Second  count,  for  the  costs  of  the  proceedings  taken  by 
the  plaintiff.  Plea,  that  T.  F.,  Esq.,  at  the  time  of  the  request,  and  of  holding  the  inquisition, 
&c,  was  a  shareholder  in  the  company,  by  means  whereof,  the  inquisition,  &c. ,  were  void.  Second 
plea,  that  at  the  inouisition  the  plaintiff  adduced  evidence,  not  only  of  damage  in  respect  of 
goodwill,  &c.,  but  also  in  respect  of  damage  to  the  dwellin^*house,  by  reason  ofthe  construction 
of  the  railway,  and  that  the  verdict  of  the  jury  proceeded  in  respect  of  both  classes  of  damage, 
whereby  the  inquisition  was  void. 

Held^  upon  demurrer,  first,  that  in  the  particular  case,  the  fact  of  one  ofthe  persons  constituting 
the  office  of  sheriff,  was  immaterial ;  for,  that  although,  in  proceedings  taken  by  the  company, 
under  the  statute,  6  &  7  Wm.  4,  c.  cxxiii.  s.  22,  his  jurisdiction  might  have  fdled  by  reason  of 
his  interest,  yet  Uiat  the  proceedings  being  taken  by  the  claimant,  under  the  22nd  section  of  the 

I  I  I  2 
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tituled,  "  An  act  for  ext 
between  London  and  Bla 
Railway/  and  for  amendinj 
first  opened  to  tiie  public 
whereas  the  plaintiff  hen 
October,  in  the  year  last  a: 
tain  term  of  years,  then 
for  a  term  of  seventy-four ; 
year,  from  the  29th  of  1 
dwelling-house,  numbered 
certain  street,  called  Lu( 
Road,  in  the  parish  of  £ 
Middlesex,  and  within  fift; 
by  reason  of  the  construct 
dwelling-house,  and  the  est 
plaintiff  therein,  as  such  1 
wit,  on  the  said  24th  of  < 
deteriorated  in  value,  and 

2  Se  3  Vict.  c.  xcv.,  inasmuch  as  the  claimant  had  nc 
a  shareholder  or  not,  the  case  did  not  fall  wiUiin  the 
proceeding:*  were,  therefore,  valid. 

NeU,  secondly,  that  supposing  the  proceedings  to 
getted  bjr  the  defendants,  they  had  waived  the  objecti 
and  allowing  the  inquisition  to  proceed,  and  judgihei 

JSfdU;  thirdly,  that  the  mere  tact  of  the  reception  o 
of  dwelling-house ;  secondly,  of  damage  to  the  go 
of  the  ooustmction  of  the  railway,  did  not  vitiate  th 
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being,  ftc.,  did,  within  the  period  of  twelve  months  from  the        1848. 

opening  of  the  said  railway,  as  aforesaid,  to  wit,  on  the    corrigIix 

24th  of  October,  1840,  aforesaid,   by  notice  in   writing,    ^^   ^^ 

.  '  '  '      -^  .  The  Black- 

beanng  date,  to  wit,  the  day  and  year  last  aforesaid,  and    wall  Rail- 

left  at  the  office  of  the  said  company,  to  wit,  on  the  2nd  of 
November,  in  the  year  last  aforesaid,  require  the  said  com- 
pany to  purchase  his,  the  plaintiff's,  estate,  interest  and 
property,  in  the  said  dwelling-house  whereof  he  was  so 
lessee,  and  interested  as  aforesaid,  and  thereby  then  gave 
the  said  company  notice  that  he  was  ready  to  treat  for  the 
sale  of  the  same  to  the  said  company,  according  to  the  pro- 
visions of  the  said  acts  of  Parliament  made  and  passed  con- 
cerning the  said  railway,  and  to  the  said  notice  the  said 
plaintiff  annexed  a  plan  more  particularly  delineating  the 
said  dwelling-house.  And  the  plaintiff  saith  that  the  said 
company  did  not,  nor  would,  within  thirty  days  after  the 
service  of  the  said  notice  as  aforesaid^  treat  for  the  pur- 
chase of  the  estate,  interest  and  property,  of  him,  the  said 
plaintiff,  as  such  lessee  as  aforesaid,  in  the  said  dwelling- 
house  mentioned  in  the  said  notice ;  nor  for  the  compensa- 
tion, recompense  or  satisfaction,  to  be  made  to  him  as  such 
lessee  as  aforesaid,  for  any  loss,  damage  or  injury,  in 
respect  of  any  goodwill,  tenant's  fixtures,  improvements  or 
otherwise,  occasioned  by  the  taking  thereof,  nor  did  the 
plaintiff  and  the  said  company,  within  that  time,  nor  aftei^ 
wards,  agree  as  to  the  value  of  the  estate,  interest  and  pro- 
perty, of  him  the  plaintiff,  as  such  lessee  as  aforesaid,  in  the 
said  dwelling-house,  nor  as  to  the  amount  or  value  of  the 
satisfaction,  recompense  or  compensation,  to  be  paid  to  him 
the  plaintiff,  as  such  lessee,  for  such  goodwill,  tenant's  fix- 
tures, improvements  or  otherwise,  as  aforesaid.  Whereupon 
he,  the  plaintiff,  afterwards,  and  after  the  expiration  of  the 
said  thirty  days,  to  wit,  on  the  29th  of  December,  1840, 
did,  by  a  request  in  writing,  then  made  by  him,  request 
the  said  company  to  issue  a  warrant  to  submit  the  said 
matter  in  dispute  between  him,  the  plaintiff,  and  the  said 
company,  of  and  concerning  the  premises  aforesaid,  to  tho 
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Michael  Gribbs,  at  the  time  of  the  said  request,  and  then        1843. 
being  sheriff  of  the  said  county  of  Middlesex  as  aforesaid,     coIrigall 
and  being  by  and  before  such  sheriff,  at  the  time  and  pliace  ^* 

last  aforesiud,  duly  sworn  to  inquire  of  and  concerning  the    wall  Rail- 
matters  in  the  said  last  mentioned  request  in  that  behalf 
mentioned,  and  thereby  referred  to  be  inquired  of,  assessed 
and  ascertained  by  them  in  manner  therein  mentioned: 
and  the  plaintiff  and  the  said  company,  by  their  counsel 
respectively,  having,  at  the  time  and  place  of  inquisition 
aforesaid,  appeared   before   the  said  sheriff  and  the  said 
jurors,  and  having  respectively  adduced  evidence  before 
the  said  sheriff  and  jurors  touching  the  matters  so  in  ques- 
tion as  aforesaid,  the  said  jurors  upon  their  oath  said  that 
the  said  dwelling-house,  before  the  time  of  such  notice  to 
purchase  so  given  as   aforesaid,   and  then  still  was  de- 
teriorated in  value,  by  the  construction  of  the  said  railway, 
authorized  by  the  said  first-mentioned  act ;  and  they  the 
said  jurors  did  then  and  there  assess  and  give  a  verdict  for 
the  sum  of  250/.,  to  be  paid  by  the  said  company  to  the 
plaintiff,  for  the  purchase  by  them  of  the  said  plaintiff  of 
his  sidd  estate  and  interest  in  the  said  dwelling-house,  and 
also  by  way  of  satisfaction,  recompense  and  compensation, 
for  all  damage  in  respect  of  the  tenant's  fixtures  of  the 
plaintiff  in  the  said  dwelling-house,  and  in  all  other  respects 
whatsoever,  under  the  provisions  of  the  sidd  acts  in  that 
behalf;  and  the  said  plaintiff  further  says,  that  the  said 
sheriff  did  then  and  there  accordingly,  pursuant  to  the  said 
acts,  give  judgment  for  the  said  sum  of  250/.,  so  assessed 
by  the  said  jury,  to  be  paid  by  the  said  company  to  the 
plaintiff,  according  to  the  provisions  of  the  said  acts,  and 
the  said  verdict  and  judgment  were  then  and  there,  to  wit, 
at  the  time  and  place  of  holding  the  said  inquisition  as 
aforesaid,  duly  signed  by  the  said  sheriff:  and  the  plaintifi' 
says,  that  the  said  verdict  and  judgment  Iiaving  been  so 
signed  by  the  said  sheriff  as  aforesaid,   were  aflerwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the 
24th   of  May,   1841,  by  the  said  sheriff,  duly  dcjiosited. 


mai  mc  pansn  oi  c>c  ucorgc, 
parish  as  is  described  in  tb( 
Pariiament,  &C.9  of  all  whicl 
then  and  there,  to  wit,  on  tl 
had  notice;  and  the  plainti: 
interested  as  aforesaid  in  th 
said  inquisition  referred,  an< 
as  the  person  so  interested  th 
the  said  sum  of  250Lf  upon  1 
ance  as  heinafter  mentioned 
wit,  in  the  county  of  Midd 
property  not  being  propei 
trustee,  or  person  under  dis 
mentioned  act,  incapacitated  1 
mises  the  said  company  then 
and  after  the  recording  of  tl 
and  within  a  reasonable  time 
commencement  of  this  suit, 
last  aforesaid,  ready,  and  will! 
the  said  company,  and  to  the 
pany,  a  good  title  to  the  sai 
inquisition  referred,  and  alsc 
veyance  thereof  to  the  said 
them  of  the  said  sum  of  25( 
sum  accordingly,  whereof  th< 
lice,  but  discharged  him  frc 
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from  the  said  company  of  the  said  sum  of  260L  for  which 
the  said  jurors  so  gave  their  verdict,  and  the  said  sheriff  so 
gave  judgment  as  aforesaid,  or  any  part  thereof^  although 
the  said  company  afterwards,  and  before  the  commence- 
ment of  this  suit,  were  requested  by  the  plaintiff  to  pay 
him  the  said  sum  of  money.  Whereby,  and  by  reason  of 
the  said  sum  of  280L  being  and  remaining  still  wholly  due 
and  unpaid,  an  action  hath  accrued  to  the  plaintiff  to 
demand  and  have,  of  and  from  the  said  company,  the  said 
sum  of  250^ 

Second  count:  And  whereas,  also,  after  the  said  inqui- 
sition in  the  first  count  of  this  declaration  mentioned,  to 
wit,  &C.,  the  costs,  charges  and  expenses,  of  summoning 
the  said  jury,  and  the  expenses  of  witnesses  on  the  said 
inquisition,  were  duly  settled  and  determined  by  the  said 
sheriff,  pursuant  to  the  said  acts,  at  a  certain  sum,  to  wit, 
the  sum  of  110/.  1^.  lldL,  to  be  paid  by  the  said  company 
to  the  plaintiff,  who,  by  reason  of  the  premises  in  the  said 
first  count  mentioned,  had  been  prevented  from  treating 
and  agreeing  as  aforesaid.  Whereof  the  said  company 
(who,  prior  to  such  settlement  and  determination,  had  had 
due  notice  to  attend  before  the  said  sheriff  on  that  occa- 
sion,) afterwards,  to  wit,  &a,  had  notice.  And  the  said 
last  mentioned  sum  of  money  was  then,  and  more  than  ten 
days  before  the  commencement  of  this  suit,  duly  demanded 
of  the  said  company  by  the  plaintiff,  yet  the  plaintiff  in  fiu^t 
saith,  that  he  hath  not  yet  obtained  payment  or  satis&ction 
of  the  said  last  mentioned  sum  of  money.     Whereby,  &c 

Pleas;  first,  that  the  said  Thomas  Farncombe,  Esq.,  in 
the  said  declaration  mentioned,  at  the  time  of  the  said 
request  so  made  by  the  plaintiff  to  the  sheriff  of  Middlesex, 
to  summon  a  jury  for  the  purposes  in  the  said  declaration 
in  that  behalf  mentioned,  and  thence  continually,  until  and 
at  the  respecdve  times  of  the  holding  of  the  inquisition  and 
giving  the  judgment  in  the  said  first  count  mentioned,  and 
of  the  settling  and  determining  the  costs,  charges  and  ex- 
penses in  the  said  second  count  mentioned,  was,  and  con- 
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tinued  to  be,  a  sharehdider  in  the  said  oompaDy,  andb 

means  thereof  the  said  inquisition  and  judgment,  and  th 

said  settling  and  determining  the  said  coats,  &c.,  were  ao 

WALL  RailI    are  wholly  void,  and  of  no  force  or  effect ;  Verification. 

^^^  ^^  Secondly.     That  upon  the  haUing  of  the  said  inquisitk 

in  the  said  first  count  of  the  declaration  mentioned,  to  wi 

&C.,  the  plidntiff  adduced  evidence  before  the  said  sberi 

and  jurms,  not  only  of  the  loss  and  damage  in  respect 

good  will,  tenant's  fixtures,  improvements  or  otherwii 

alleged  by  the  plaintiff  to  have  been  occasioned  by  taking' 

the  dwelling-house  in  the  declaration  mentioned,  but  ali 

of  certain  loss  and  damage  alleged  by  the  plaintiff  to  hai 

been  sustained  by  him  in  respect  of  the  said  dwelling-hou 

by  reason  of  the  construction  of  the  said  railway,  and  th 

the  said  jurors  did  assess  and  give  a  verdict  for  the  said  su 

of  250L  to  be  paid  by  the  said  company  to  the  plaintiff  { 

the  purchase  by  them  of  the  sidd  plaintiff  of  his  sud  esu 

and  interest  in  the  said  dwelling-house,  and  also  by  waj 

satisfiiction,  recompense  and  compensation  for  the  sevei 

losses  and  damages  in  this  plea  hereinbefore  mentioned  I 

reason  of  which  said  premises  the  said  inquisition  and  tl 

said  verdict  and  judgment  in  the  said  declaration  mention 

became  and  were,  and  are  wholly  void  and  of  none  cfiec 

Verification. 

Demurrer  to  the  first  plea,  that  the  said  plea  neitl 
traverses,  nor  confesses  and  avoids  the  matters  alleged 
the  declaration,  and  that  if  the  said  plea  does  sufficieu 
confess  and  admit  the  matters  alleged  in  the  declarati< 
yet  it  does  not  set  forth  or  allege  any  matters  or  thii 
which  shew  that  the  said  inquisition  and  judgment,  and  1 
said  settling  and  determining  the  said  costs,  chaiges  a 
expenses  or  either  of  them  were  or  are  of  no  force  and  efie 
that  the  said  inquisition  and  judgment,  and  the  said  setdi 
&;c,  of  the  said  costs,  &c.,  and  each  of  them  were  and 
good,  valid  and  effectual  notwithstanding  that  the  s 
Thomas  Famcombc,  Esq.,  at  the  several  times  in  the  th 
plea  mentioned,  was  a  shareholder  in  the  said  couqiac 
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that  if  by  the  said  third  plea  it  was  intended  to  be  shewn 
that  the  said  sheriff  to  whom  the  said  request  was  so  made, 
and  before  whom  the  said  inquisition  was  holden,  &c.,  was 
at  the  several  times  in  the  said  third  plea  mentioned,  a 
shareholder  in  the  said  company,  it  should  have  alleged 
that  both  the  sud  Thomas  Famcombe,  and  the  said  Michael 
Gibbs,  Esquires,  at  the  said  several  times  last  mentioned 
were  req)ectively  shareholders,  &c.,  for  the  said  Thomas 
Famcombe,  and  Michael  Gibbs,  Esquires,  at  the  several 
times  last  aforesaid,  were  together  sheriff  of  Middlesex,  and 
not  either  of  them  alone :  that  the  said  third  plea  does  not 
therefore  shew  that  the  said  sheriff  was  a  shareholder  in 
the  said  company,  and  the  fiict  of  any  other  person  than 
the  said  sheriff  being  at  the  several  times  last  aforesaid  a 
shareholder  in  the  said  company,  would  not  render  the 
said  inquisition,  &c,  void ;  that  the  objection  to  the  validity 
of  the  said  inquisition,  &c.,  by  reason  of  Thomas  Fam- 
combe, Esq.,  being  a  shareholder  in  the  said  company, 
cannot  now  be  pleaded  in  bar  to  the  declaration ;  that  it 
appears  by  the  said  inquisition  and  proceedings,  that  the 
said  company  appeared  upon  the  said  inquiry,  and  took 
the  benefit  of  the  same,  and  cannot  now  object  that  the 
said  Thomas  Famcombe  was  at  the  time  a  shareholder, 
a  &ct  which  the  company  then  knew ;  and  for  that  there  is 
nothing  in  the  acts  of  Parliament  relating  to  the  said  com- 
pany, which  makes  an  inquisition  like  the  present  bad,  by 
reason  of  one  or  even  both  of  the  persons  filling  the  office 
of  sheriff  of  Middlesex,  being  a  shareholder  or  shareholders 
in  the  said  company,  and  also  for  that  the  said  plea  is  in 
other  respects  uncertain,  informal  and  insufficient 

Demurrer  also  to  the  fourth  plea,  for  that  it  is  not  alleged 
in  that  plea,  that  it  appears  by  the  record  of  the  said  verdict 
and  judgment,  that  such  evidence  was  adduced  as  in  that 
plea  mentioned,  and  unless  it  so  appears  the  said  company 
are  estopped  from  alleging  the  &ct  to  be  so,  and  that  no 
proof  of  such  fiu;t,  except  the  record  itself,  can  be  now  given; 
that  it  is  not  alleged  that  such  evidence  was  received  by  the 
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any  part  of  the  said  sum  \ 
satisfisiction,  &;c,  for  such  loc 
that  on  the  contrary  it  appea 
diet  and  judgment,  as  set  for 
said  sum  of  250^  was  given 
tiff's  estate  and  interest  in  th 
by  way  of  satisfaction,  recom 
damages  in  respect  of  tenant' 
said  dwelling-house,  and  n< 
provisions  of  the  said  acts 
whereas  the  said  company,  b 
mean  to  insbt  that  the  sai( 
partly  given  in  respect  of 
provisions  of  those  acts,  wl 
topped  by  the  said  record  fr 
does  not  appear  by  the  said 
first  mentioned,  was  the  saD 
tioned  in  the  declaration,  an 
inqubition  therein  mentione 

Joinder. 

The  following  points  wen 
defendants,  viz.,  that  the  inc 
of  the  personal  disability  oi 
alleged  in  the  third  plea; 
estopped  from  alleging  that 
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defective,  because  it  does  not  appear  therefrom,  that  the 
250L  Were  assessed  by  the  jury,  in  respect  of  the  amount  of 
the  value  of  the  said  dwelling-house,  and  the  compensation 
for  loss,  damage,  or  injury,  in  respect  of  tenant's  fixtures, 
improvements,  or  otherwise,  occasioned  by  the  taking 
thereof;  but  that  on  the  contrary,  it  expressly  appears 
thereby,  that  the  said  sum  was  assessed  in  respect  of  other 
damages,  which  fiu^t  is  admitted  to  be  true  by  the  demurrer 
to  the  fourth  plea ;  that  the  second  count  of  the  declaration 
is  defective,  because  in  cases  under  the  2  &  3  Vict  c.  95, 
s.  23,  (being  the  enactment  under  which  the  plaintiff 
proceeded,)  the  sheriff  has  no  power  to  award  or  settle 
costs,  nor  can  the  party  taking  the  benefit  thereof  claim 
any  costs ;  that  an  action  of  debt  will  not  lie  either  for  the 
250L,  or  for  the  costs  (a). 

The  case  was  argued  on  the  11th  of  November,  1842. 
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(a)  The  followlDg  are  the  pro- 
visions of  the  statate,  6  St  7 
Wm.  4,  c.  cxziii.,  which  became 
material,  on  the  diBcassion  of 
this  demurrer  :^- 

Section  11,  "That  it  shall  be 
lawful  for  the  said  company  to 
treat  and  agree  for  the  purchase 
of  any  lands  authorized  to  be 
taken  and  used  by  them  as  afore- 
said, and  of  any  subsisting  leases^ 
terms,  estates,  and  interests 
therein,  and  charges  thereon,  or 
such  of  them,  or  such  part  there- 
of, as  the  said  company  shall 
think  proper. 

Section  21,  "That  all  and  every 
body  or  bodies  politic,  corporate, 
or  collegiate,  trustee  or  trustees, 
and  other  person  or  persons 
hereinbefore  capacitated  to  con- 
tract for,  sell  and  convey  any 
such  tenements  or  hereditaments 
as  aforesaid,  or  any  share  or 
shares,  estate  or  estates,  interest 


or  interests  therein,  may  accept 
and  receive  such  satisfaction  or 
recompense  for  the  value  thereof* 
and  such  body  or  bodies,  trustee 
or  trustees,  person  or  persons, 
owner  or  owners,  and  also  any 
tenant  or  tenants  for  a  year,  or 
from  year  to  year,  or  at  will,  or 
other  occupier  or  occupiers  of 
any  such  premises,  entitled  to 
any  compensation  for  such  good* 
win  or  improvements  as  shall  be 
lost,  and  for  tenant's  fixtures,  and 
for  such  injury  or  damage,  as 
shall  be  sustained  on  account  of 
the  execution  of  this  act,  or  in 
anywise  relating  thereto,  may 
accept  and  receive  such  sum  of 
money  in  respect  thereof,  as  shall 
be  agreed  upon  between  them 
respectively,  and  the  said  com- 
pany ;  and  in  case  the  said  com- 
pany and  the  said  parties  in- 
terested, &c.,  cannot  or  do  not 
agree,  as  to  the  amoimt  or  valus 


oeciion  'rz, "  Ana  lor  setcung  a 
diflferences  which  may  arise  he 
tween  the  said  company,  and  tfa 
several  owners  and  occupiers  o 
or  persons  interested  in  any  landi 
which  shall  or  may  be  takei 
used,  damaged,  or  injurious] 
affected  by  the  execution  of  an 
of  the  powers  hereby  granted 
Be  it  farther  enacted,  that 
any  person^  corporation,  or  trostei 
so  interested  or  entitled,  and  a 
pacitated  to  sell,  agree,  conve; 
or  release  as  aforesaid,  shall  m 
agree  with  the  said  company  i 
to  the  amount  of  such  purchai 
money  or  satisfaction,  recon 
pense  or  other  compensation,  i 
aforesaid :  or  if  any  of  the  parti< 
entitled  to  receive  such  purchai 
money.  Sic,  shall  refuse  to  ai 
cept  such  purchase  money,  &( 
as  shall  be  offered  by  the  sai 
company,  and  shall  give  noii< 
thereof  in  writing,  to  the  sai 
company,  within  twenty  da] 
next  after  such  offSer  shall  hai 
been  made,  and  the  party  givir 
such  notice,  shall  therein  reque 
that  the  matter  in  dispute  mi 
be  submitted  to  the  determinatic 


IIILABY   TERM,   6   VICT. 


863 


recover,  sought  to  be  sustained  by  the  first  plea,  was,  that 
Mr.  Famcombe^  one  of  the  persons  who  constituted  the 


or  sheriffs  of  the  county  or  city 
where  the  lands  in  question  shall 
be  situate,  &c. ;  and  if  such  she- 
riff or  sheriffs,  or  their  under- 
sheriff  or  under-sheriffs,  &c., 
respectively,  shall  be  a  share- 
holder or  shareholders  in  the 
said  company,  or  enjoy  any  place 
of  trust  or  profit  under  the  said 
company,  or  shall  be  in  anywise 
interested  in  the  matter  in  ques- 
tion, then  to  any  of  the  coroners 
of  the  said  county,  city,  &c.,  not 
interested  as  aforesaid ;  or  if  all 
the  coroners  shall  be  so  interested^ 
then  to  some  person  living  within 
the  said  county,  &c.,  and  free 
from  personal  disability,  who 
shall  have  filled  the  said  office  of 
sheriff,  &c.,  within  the  said 
county*  &c.»  (a  person  having 
more  recently  served  that  office 
being  preferred,)  commanding 
such  sheriff  or  sheriffs,  or  other 
person,  to  empannel,  summon, 
and  return,  and  the  said  sheriff, 
&c.,  is,  and  are  hereby  accord* 
ingly  empowered  and  required  to 
empannel,  summon,  and  return  a 
jury  of  at  least  forty-eight,  suffi- 
cient and  indifferent  men,  quali- 
fied according  to  the  laws  of  this 
realm,  to  serve  on  juries  for  trials 
of  issues,  in  his  Majesty^s  Courts 
of  Record,  at  Westminster;  and 
the  persons  so  to  be  empannelled, 
&c.,  are  hereby  required  to  ap- 
pear before  the  said  sheriff,  under- 
sheriff,  &c.,  and  to  attend  from 
day  to  day,  until  duly  discharged ; 
and  out  of  such  persons  so  to  be 
empanneUed,  &c.,  a  jury  of  twelve 
shall  be  drawn  by  the  said 


sheriff,*under«heriff,  &c.,  in  such 
manner,  as  juries  fur  the  trials  of 
issues  joined  in  his  Majesty's 
Courts  of  record  at  VITestminster, 
are  by  law  directed  to  be  drawn, 
&Ck ;  and  the  said  sheriff,  under- 
sheriff,  &c.,  &c.,  is  hereby  em- 
powered and  required  on  request 
in  writing,  by  either  party,  to 
summon  before  him  all  persons 
who  shall  be  thought  necessary 
to  be  examined  as  witnesses 
touching  the  matter  in  question, 
and  may  authorise  or  order  the 
said  jury,  or  any  six  or  more  of 
them  to  view  the  place  or  matter 
in  controversy;  and  such  jury 
shall,  upon  their  oaths,  or  being 
Quakers  upon  their  affirmations, 
(which  oaths  and  affirmations,  as 
well  as  the  oaths  and  affirmations 
of  all  such  persons  as  shall  be 
called  upon  to  give  evidence,  the 
said  sheriff,  under-sheriff,  &c.,  is 
hereby  empowered  and  required 
to  administer,)  inquire  of  and 
assess,  and  give  a  verdict  for  the 
sum  of  money  to  be  paid  for  the 
purchase  of  such  lands,  except 
for  such  interest  therein,  as  shall 
have  been  of  right  purchased  by 
the  said  company,  from  any  other 
person,  and  also  the  sum  of 
money  to  be  paid  by  way  of  sa- 
tisfaction, recompense,  or  com- 
pensation for  goodwill,  improre- 
ments,  tenant's  fixtures,  or  for 
any  injury  or  damage  whatsoever, 
which  shall,  before  that  time, 
have  been  done  or  sustained  as 
aforesaid,  and  for  the  future, 
temporary  or  perpetual,  or  for 
any  recurring  damages  to  be  so 
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which  cannot  or  will  not  be  fur- 
ther obviated,  removed  or  re- 
paired by  them ;  which  aatis- 
laction,  recompense  or  compen- 
sation for  such  damage  or  loss 
shall  be  inquired  into,  and  as- 
sessed separately  and  distinctly 
from  the  value  of  the  lands  so  to 
be  taken  or  used  as  aforesaid; 
and  the  said,  sheriff,  under-she- 
riff, &c.,  shall  accordingly  give 
Judgment  for  such  purchase- 
money,  satisfaction,  recompenses 
or  compensation,  as  shall  be  as- 
sessed by  such  jury;  which  said 
verdict  and  the  judgment  thereon, 
to  be  pronounced  as  aforesaid, 
shall  be  binding  and  conclusive 
to  all  intents  and  purposes,  upon 
all  persons  and  corporations 
whatsoever.  Sec, 

Section  24,  '<  That  the  said  ver- 
dicts and  judgments  being  first 
signed  by  the  said  sheriff,  under- 
sheriff,  &c.,  presiding  at  the 
taking  of  such  verdict,  and  pro- 
nouncing such  judgment  respect- 
ively, &c.,  shall  be  kept  by  the 
clerk  of  the  peace  for  the  county, 
&c.,  in  which  the  matter  in  dis- 
pute shall  have  arisen,  among 
the  records  of  the  quarter  sassiont 
of  such  county,  &c.,  and  shall  be 
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damages  and  judgment  taken  before  him  and  his  co-sherifF 
were  void.     This  objection  was  not  tenable,  first,  because 


without  Aldgate,  London,  St.  Mary 
Mat/tUon,  otherwise  Whitechapel, 
St.  George  in  the  East,  S^c,  and 
also  close  to  or  adjoining  divers 
dwelling-houses  or  shops  in  the 
said  parishes,  and  it  may  happen, 
by  reason  of  the  construction  thereof, 
that  the  said  dwelling-houses  or 
8hop9  may  he  greatly  deteriorated 
in  value ;  be  it  therefore  further 
enacted,  that  in  case  any  such 
dwelling-house  or  shops  which 
shall  be  situated  within  fifty  feet 
from  the  said  railway,  shall  be 
deteriorated  in  value,  and  the 
owner  or  owners,  lessee  or  lessees 
of  any  such  dwelling-houses  or 
shops  within  the  said  parishes, 
&c.,  or  either  of  them,  shall,  by 
notice  in  writing  to  be  left  at  the 
office  of  the  said  company,  re- 
quire the  said  company  to  pur- 
chase the  same,  it  shall  be  lawful 
for  the  said  company,  and  they  are 
hereby  authorised  within  thirty 
days  after  the  service  of  such 
notice,  to  treat  for  the  purchase 
of  the  dwelling-houses  or  shops 
mentioned  in  such  notice,  and 
for  the  compensation,  recompense, 
or  satisfaction  to  be  made  to  him 
or  them  for  any  loss,  damage,  or 
injury  in  respect  of  any  goodwill, 
tenant's  fixtures,  improvements, 
or  otherwise  occasioned  by  the 
taking  thereof;  and  in  case  the 
party  so  giving  such  notice,  and 
the  said  company  shall  not  agree 
as  to  the  value  of  such  dwelling- 
houses  or  shops,  or  as  to  the 
amount  or  value  of  the  satisfac  • 
tion,  &c.,  to  be  paid  for  such 
goodwill,  &c.,  then  the  amount 
of  such  satisfaction.  Sec,  shall  be 
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ascertained  and  settled  by  the  ver- 
dict of  a  jury  in  the  manner  here- 
inbefore described  for  ascertain* 
ing  and  settling  the  value  or  re- 
compense for  other  lands  tene- 
ments or  hereditaments  and  pre- 
mises to  be  taken  or  purchased 
for  the  purposes  of  this  act.  Pro- 
vided always.  That  no  party  shall 
be  entitled  to  receive  any  com- 
pensation under  the  above  enact- 
ment unless  the  jury,  to  whom  it 
shall  be  referred  to  ascertain  the 
amount  thereof,  shall,  by  their 
verdict,  determine  that  the  pro^ 
perty  in  respect  of  which  the 
same  is  claimed  has  been  de- 
teriorated in  value  by  the  con- 
struction of  the  said  railway.  Pro- 
vided also,  lliat  no  party  shall  be 
entitled  to  claim  any  such  com- 
pensation, nor  shall  the  said  com- 
pany be  compellable  to  purchase 
such  property,  as  aforesaid,  after 
the  period  of  twelve  months  from 
the  opening  of  the  said  railway 
to  the  public.  Provided  always^ 
that  in  no  case  shall  the  said  com- 
pany be  compellable  to  purchase 
any  portion  of  any  dwelling-house 
or  shop,  which  portion  is  situate 
at  a  greater  distance  than  fifty 
feet  from  the  said  railway.  Pro- 
vided always.  That  the  said  com- 
pany, whenever  called  on  to  take 
part  of  such  dwelling-houses  or 
shops  as  aforesaid,  may,  at  their 
option,  take  the  whole,  subject  to 
paymentof  the  compensation here« 
inbefore  mentioned." 

The  following  are  the  material 
provisions  the  statute  of  2  &  3 
Vict.  c.  xcv. 

Section  18,  "And  be  it  further 
D.   F.   C. 
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the  office  of  sheriff  of  Middlesex  was  composed  of  tm 
persons,  one  only  of  whom  appeared  to  be  interested.  L 
Thompson  v.  Farden  {a\  it  was  held  that  a  replevin  boiM 
may  be  taken  and  assigned  by  one  of  the  sheri£&  of  Londoi 
in  his  own  name  only.  This  case  was  not  preciseb 
analogous,  for  the  two  sheriiis  of  London  composed  th( 
sheriff  of  Middlesex,  but  it  shewed  that  the  acts  of  oim 
sheriff  were    valid    in    some    cases    without    the    actiu 


enacted.  That  in  all  cases  where 
the  verdict  of  a  jury,  summoned 
as  hy  the  said  first  recited  act, 
(6  &  7  Wm.  4,  c.  cxxiii.  s.  22),  di- 
rected, shall  be  given  for  the  same, 
or  for  a  greater  sum  than  shall 
have  heen  previously  offered  by 
the  said  company  for  the  purchase 
of  any  land  to  be  used  or  taken 
by  them  for  the  purposes  of  the 
said  recited  acts  (a)  or  this  act, 
or  as  compensation  for  any  da- 
mage or  loss  which  may  happen 
or  arise  in  the  execution  of  any  of 
the  powers  thereof,  the  expenses 
of  instructing  and  the  reasonable 
fees  of  counsel,  not  exceeding  two 
in  number,  for  attending  the  in- 
quiry before  such  jury,  and  the 
reasonable  expenses  of  one  sur- 
veyor, which  may  have  been  paid 
by  the  party  with  whom  the  said 
company  may  be  in  dispute,  shall 
be  paid  by  the  said  company,  and 
the  amount  of  such  fees  shall  be 
settled  and  determined  by  the 
sheriff,  under-sheriff,  &c.,  in  like 
manner  as  the  cost  of  summoning 
such  jury  and  other  expenses  pay- 
able by  the  said  company,  but 
upon  the  same  scale  of  allowance 
as  may  for  the  time  being  be 
adopted  or  allowed  by  the  taxing 


officers  of  her  Majesty's  Conrt 
of  Record  at  Westminster. 

SecUon  22,  *'  Thai  in  all  case 
of  dispute  between  tlie  oompaa 
and  the  parties  clmiming  cooi 
pensatkm  from  the  company  nndc 
the  provisions  of  the  above  recite 
acts  and  the  present  act,  wherei] 
the  company  do  not,  upon  reqna 
made  by  such  party  or  parties  i 
submit  the  matter  in  dispute  i 
the  determination  of  a  jury,  withii 
the  space  of  twenty-one  days,  isso 
their  warrant,  according  to  the  re 
gnlations  of  the  aforesaid  recitei 
acts  for  the  empannelling  km 
summoning  a  jury,  then  it  sbi) 
and  may  be  lawful  for  the  party  m 
having  given  notice  himself,  ti 
send  a  request  in  writing  to  tb 
sheriff  or  sheriffs,  or  under* 
sheriffs'  bailiff,  or  his  under- 
bailiff  respectively,  according  ti 
the  tenor  of  the  above  recited  act 
and  the  sheriffs,  &c.,  so  mentionef 
in  the  above  recited  act,  shal 
summon  and  empannd  a  jury 
and  proceed  as  in  the  manner  pre 
scribed  in  the  above  recited  aci 
npon  the  issuing  of  the  warran 
of  the  company." 

(a)  1  Scott,  N.  R.  275 ;  S.  C 
i4fi/e,  vol.  S,  p.  8]3»0.  S. 


(a)  6  &  7  Wm.  4,  c.  cxxiii ;  and  1  Vict.  c.  czxxiii. 


WAYCa 
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intervention  of  the  other.     Mr.  Famcombe  besides,  was  not        1 848. 

the  sheriff  of  Middlesex,  but  a  part  only  of  the  sheriff;  and     oorbigIll 

to  satisfy  the  22nd  sect  of  the  act  of  6  &  7  Wm.  4,  c,  123,  j;- 

The  Black- 
it  was  necessary  that  "  the  sheriff  or  sheriffs  of  the  county    wall  Rail- 

or  city  where  the  lands  in  question  shall  be  situate,"  should 
be  interested,  to  render  him  or  them  incompetent  to  hold 
an  inquisition.  Secondly,  the  22nd  sect,  of  the  statute  of 
6  &  7  Wm.  4,  c.  123,  contemplated  the  case  of  an  in- 
quisition at  the  instance  of  the  company,  and  not  of  a 
claimant  against  the  company.  It  was  intended  to  enable 
the  company  successfully  to  carry  on  their  works  with  a 
view  to  the  public  benefit ;  but  it  also  provided  against  the 
possibility  of  injustice,  by  enacting  that  the  company  should 
not  appeal  to  one  of  their  own  shareholders  to  determine 
what  should  be  a  fair  settlement  of  a  dispute,  in  which  he 
was  himself,  to  a  certain  extent,  involved.  But  the  22nd 
sect  of  the  2  &  3  Vict.  c.  95,  although  it  contained  it 
provisioil  for  the  purpose  of  enabling  claimants  to  adopt  a 
mode  of  proceeding  similar  to  that  previously  enacted  in 
fiivour  of  the  company,  contained  no  mention  of  the  interest 
of  the  sheriff;  and  the  reason  might  be  presumed  to  be  th^ 
hardship  which  would  arise,  if,  in  a  case  like  the  present^ 
where  the  inquisition  had  been  held  at  the  request  of  the 
claimant,  the  company  should  be  permitted  afterwards  to 
turn  round,  and  to  render  all  the  proceedings  void  upon 
bringing  forward  a  fact,  of  which  the  claimant  could  have 
no  cognizance,  namely,  the  interest  of  the  sheriff.  Thirdly^ 
even  supposing  the  objection  to  be  valid,  it  had  been 
waived,  for  it  was  alleged  that  the  company  had  appeared 
by  counsel,  and  had  submitted  to  the  jurisdiction  of  the 
sheriff,  and  to  the  verdict  of  the  jury.  The  first  plea  was, 
therefore,  bad.  As  to  the  second  plea,  the  demurrer,  it  was 
submitted,  must  also  prevail.  The  object  of  that  plea  was 
to  show,  that  the  assessment  of  the  jury  had  included 
damages,  not  only  in  respect  of  the  purchase  money,  and  of 
the  goodwill,  tenant's  fixtures,  and  improvements,  but  also 

K  K  K  2 


inquisition,  except  by  tti€ 
nothing  to  shew  that  the  y 
influenced  by  such  evidenc 
that  it  had  been  adduced  a 
of  the  deterioration  of  the  vi 
22nd  sect  of  the  statute  o1 
directed  to  find.  [^CoUman 
contend  that  the  22nd  se 
separate  assessment  in  resp 
fixtures,  &c.,  and  for  the  f 
point  was  not  raised  by  th 
The  objection  to  the  dcclan 
did  not  contain  such  an  aT( 
special  demurrer.  In  the  ci 
wich  Railway  Company  v. 
company  was  empowered  b; 
making  compensation  to  th 
same,  and  for  damage  occi 
was  enacted,  that  such  compc 
should  be  assessed  by  a 
sheriff,  on  the  company's  wi 
that  upon  such  assessment 
should  be  settled  and  ascert 
of  the  lands.     A  jury  was 
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the  jury  gave  a  general  verdict  for  15,000i  The  Court  1843. 
refused  on  this  ground  to  grant  a  mandamus  for  the  sheriff  coaKicA 
to  summon  a  jury  for  a  new  inquiry,  v- 

WALL  RaIL- 

Bompas^  Serjt  (with  whom  was  Htigh  Hill)^  for  the  de- 
fendants. First,  as  to  the  necessity  of  a  separate  assessment 
of  damages.  From  the  pleading,  it  appeared  that  there  had 
been  but  one  verdict  for  one  a^regate  amount  The  22nd 
section  of  the  act  of  Wm.  4,  required  the  jury  to  "  inquire  of, 
and  assess  and  give  a  verdict  for  the  sum  of  money  to  be  paid 
for  the  purchase  of  such  lands,  &c.,  and  also  the  sum  of 
money  to  be  paid  by  way  of  satisfaction,  recompense,  or 
compensation  for  goodwill,  improvements,  tenant's  fixtures, 
or  for  any  injury  or  damage  whatsoever,  which  shall  before 
that  time  have  been  done  or  sustained  as  aforesaid,  &c., 
which  satisfaction,  recompense,  or  compensation  for  such 
damage  or  loss  shall  be  inquired  into  and  assessed  separately 
and  distinctly  from  the  value  of  the  lands  so  to  be  taken  or 
used  as  aforesaid.'*  [^Maule^  J. — The  section  only  con- 
templates one  verdict].  But  it  required  that  the  assess- 
ment should  be  distinct  [Erskincy  J. — My  Brother 
Channell  argues,  that  for  anything  that  appears  by  the 
record,  there  may  have  been  a  separate  assessment  by  the 
jury  among  themselves,  although  their  verdict  gave  but 
one  amount].  No'  distinction  could  exist  between  a  ver-^ 
diet  and  an  assessment,  and  if  a  separate  assessment  was 
required,  so  also  there  must  be  a  distinct  verdict  which 
must  be  formally  set  out  upon  the  record.  And  it  was 
open  to  the  defendants  to  take  this  objection  as  the  record 
now  stood,  for  the  plaintiff  was  bound  to  shew  in  his  de- 
claration, that  the  assessment  of  damages  was  good,  but 
this  was  not  sufficiently  shewn,  and  so  the  objection  arose. 
The  jury  besides  had  exceeded  the  authority  given  to 
them  by  the  statute,  because  they  had  apparently  given 
damage,  not  only  for  the  loss  and  damage  for  tenant's 
fixtures,  goodwill,  &c.,  and  for  the  value  of  the  house,  but 
for  the  deterioration  of  the  house  as  well.     The  plaintiff's 
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1843.        claim^  however^  aroee  the  moment  the  deterioration  < 

T"^'^  roenced,  ^d   it  was  up  to  that  point  only  that  he 

«•  entitled  to  demand  any  damages,  and  surely  he  could 

The  Black-  .11  j         ^    %       j         -         .ji 

WALL  Rail-    recover  both  the  value  of  the  detenoration  and  the  g 

WAIT  Co.      ^11^     [Maule^  J. — Suppose  a  house  is  vrorth  20001,  an 

the  erection  of  a  railway^  its  value  is  reduced  to  500/1 

the  company  to  have  it  for  the  500L]  ?     So  soon  a 

deterioration   b^an,  the   party  should   have  quitted 

house^  and  he  could  not  make  the  company  pay  foi 

damage  other  than  that  occasioned  by  the  actual  ts 

of  the  premises  by  them.     By  the  first  count  of  the 

claration^  it  clearly  appeared  that  the  assessment  vn 

respect  not  only  of  the  value  of  the  house  and  the  oompi 

tion  for  loss  in  respect  of  goodwill,  tenant's  fixtures, 

but  for  other  damage  occasioned  by  the  taking  of  the  h 

Secondly,  as  to  the  first  plea.   This  plea  was  founded  1 

the  want  of  authority  of  the  presiding  Judge.     It  was 

that  where  any  interest   existed,  the  jurisdiction  ce 

and  the  distinction  sought  to  be  sustained  between  a 

where  the  company  was  the  moving  party,  and  a 

where  the  claimant  procured  the  inquisition  to  be  held, 

untenable.    The  22nd  section  of  the  statute  of  Wm.  4^ 

distinct  in  its  provisions  on  this  head,  and  the  22nd  se 

of  the  statute  2  &  3  Vict  must  be  taken  to  ^ply  ic 

same  manner,  and  with  all  the  exceptions  comprised  ii 

previous  act.     The  interest  of  one  of  the  two  persons  < 

posing  the  sheriff  of  Middlesex,  must  be  taken  to  vi 

the  authority  of  both,  for  the  act  done  must  be  the  s 

both.     Tiiirdly,  the  second  count  of  the  declaration 

bad,  for  the  only  provision  of  either  statute  which  awa 

costs,  was  that  contained  in  the  27th  section  of  the  st 

of  Wm.  4,  and  that  secdon  only  referred  to  cases  wh< 

the  company  sought  to  compel  the  sale  of  lands;,  01 

acceptance  of  satis&ction.     The  statute  of  2  &  3  A 

which  first  authorized  proceedings  by  the  claimant  ag 

(he  company,  contained  no  provision  with  regard  to  cc 
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ChanneUy  Seijt,  replied.     The  second  count  of  the  de-        1843. 
claration  was  good^  for  the  Legislature  could  not  have  in-     corrigall 
tended  that  the  company  should  recover  costs  when  taking  »• 

adverse  proceedings,  and  that  they  should  be  exempted  wall  Rah 
from  costs  when  they  themselves  so  misconducted  them- 
selves as  to  render  proceedings  against  them  necessary. 
No  reason  existed  for  such  a  distinction,  and  it  must  be 
taken  that  the  right  to  costs  accrued  in  the  same  manner 
as  in  actions  at  law. 

Cur,  adv.  vult 

TiNDAL,  C.  J.,  on  the  28th  of  January,  1843,  delivered 
the  judgment  of  the  Court — The  plaintiff  in  this  case  de- 
clared in  an  action  of  debt,  and  after  stating  in  his  declara- 
tion the  formation  of  the  railway  company  by  the  statute 
6  &  7  Wm.  4,  he  stated  that  the  plaintiff  was  lessee  of 
certain  premises  for  a  certain  term  of  years,  which  premises 
were  situated  within  fifty  feet  of  the  railway,  and  that  by 
reason  of  the  construction  of  the  railway  his  premises  had 
been  greatly  deteriorated  in  value :  that  within  the  period 
of  twelve  months  he  gave  notice  in  writing,  that  he  was 
ready  to  treat  for  the  sale  of  the  same  to  the  company;  that 
the  company  would  not  within  thirty  days  after  such  notice 
treat  for  the  purchase  of  his  interest,  nor  for  the  compen- 
sation or  satisfaction  to  be  made  to  him  for  his  loss  or 
damages  in  respect  of  his  good  will,  tenant's  fixtures,  im- 
provements or  otherwise,  nor  agree  with  him  for  the  value 
of  his  interest ;  that  after  the  expiration  of  the  thirty  days 
he  requested  the  company  to  issue  a  warrant  and  to  submit 
the  matter  in  dispute  to  the  determination  of  a  jury ;  that 
the  company  did  not  do  so  within  twenty-one  days,  and 
that  thereupon  the  plaintiff  sent  his  request  in  writing  to 
the  sheriff  of  Middlesex  to  summon  a  jury  to  inquire  of 
and  assess,  and  give  a  verdict  for  the  sum  of  money  to  be 
paid  for  the  purchase  of  his  estate,  and  for  the  comi)ensation 
to  be  paid  to  him  by  the  company,  for  his  damage  in  that 
bchal£     The  declaration  then  avers  that  the  inquisition  was 
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1843.  taken  in  pursuance  thereof  before  Thomas  Famcombe,  and 
CoRRiGALL  Michael  Gibbs,  Esqs.,  then  being  sheriff  of  the  county  of 
The  Black-  Middlesex,  in  which  county  the  premises  in  question  were 
WALL  Rail-  situate;  that  the  jury  were  duly  empannelled;  that  the 
plaintiff  and  the  defendants  appeared  before  such  jury  by 
their  counsel ;  that  the  jury  found  that  the  dwelling-house 
of  the  plaintiff  before  and  at  the  time  of  the  notice  to  pur- 
chase was  deteriorated  in  value  by  the  construction  of  the 
railway,  and  assessed  and  gave  their  verdict  for  the  sum  of 
250L,  to  be  paid  for  the  purchase  by  the  company  of  the 
plaintiff  of  his  said  interest  and  also  by  way  of  satis&ction, 
recompense  and  compensation  for  all  damages  in  respect  of 
the  tenant's  fixtures  of  the  plaintiff  in  the  siud  dweUiog- 
house,  or  in  all  other  respects  whatsoever;  that  the  said 
sheriff  gave  judgment  for  the  said  sum  so  assessed  by  the 
jury ;  that  the  verdict  and  judgment  were  duly  signed,  and 
were  properly  deposited  as  required  by  the  said  act ;  that 
the  plaintiff  was  ready  to  convey  and  make  a  good  title  to 
the  property ;  of  all  which  premises  the  defendants  had 
notice,  but  that  the  plaintiff  had  not  obtained  payment  d 
the  said  sum  of  250/.  although  the  said  company  had  been 
requested  to  pay;  by  reason  whereof  an  action  had  accrued 
to  recover  the  said  sum.  The  declaration  contained  a 
second  count  for  the  costs  and  charges  of  the  proceedings, 
which  the  plaintiff  had  taken  under  the  act.  The  defend- 
ants pleaded,  first,  that  Thomas  Famcombe,  Esq.,  at  the 
time  of  the  request  so  made  to  the  sheriff  of  Middlesex, 
and  from  thence  continually  to  the  time  of  holding  the 
inquisition  and  giving  the  judgment,  and  of  settiing  and 
determining  the  costs,  &c.,  was,  and  continued  to  be  a 
shareholder  in  the  said  company,  by  means  whereof  the 
inquisition  and  judgment  and  the  determining  of  such  costs, 
charges  and  expenses  where  wholly  void.  The  defendants 
further  pleaded,  that  at  the  holding  of  the  said  inquisition 
the  plaintiff  adduced  evidence  not  only  of  the  loss  and 
damage  in  respect  of  goodwill,  tenant's  fixtures,  improve- 
ments or  otherwise,  but  also  of  loss  and  daipage  in  reelect 
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of  the  dwclliDg-house  by  reason  of  the  constructioa  of  the 
railway,  and  that  the  jury  assessed  and  gave  their  verdict 
for  the  said  sum  of  250L  for  the  purchase  of  the  plaintiff's 
interest  in  the  dwelling-house,  and  also  by  way  of  satisfac- 
tion, recompense  and  compensaClon  for  the  several  losses 
and  damages  in  that  plea  mentioned,  by  reason  whereof 
the  inquisition  and  judgment  were  void.  To  each  of  these 
pleas,  the  plaintiff  demurred  specially,  and  the  defend- 
ants joined  in  demurrer.  With  respect  to  the  objection 
raised  by  the  first  of  these  two  pleas,  even  admitting  that 
the  22nd  section  of  the  prior  act  applies  to  the  case  where 
the  office  of  sheriff  is  constituted  and  composed  of  two 
persons,  as  in  Uie  sheriffwick  of  Middlesex,  and  where  one 
only  of  such  persons  is  a  shareholder,  yet  we  think  the 
present  case  does  not  &11  within  the  provisions  therein 
contained.  That  section  contemplated  the  case  where  the 
company  issue  their  warrant  to  summon  a  jury,  and  the 
sheriff  is  a  shareholder  in  the  company,  and,  in  that  case, 
enacts,  that  the  warrant  of  the  company  shall  not  go  to  the 
sheriff,  being  one  of  their  own  shareholders,  but  to  the 
coroner.  It  is  very  reasonable  where  the  company  issue  a 
warrant,  as  they  must  know  beforehand  from  their  own 
books  if  the  sheriff  is  a  shareholder  or  not,  that  they  should 
not  be  allowed  to  send  their  warrant  to  one  of  their  own 
body,  and  thereby,  in  effect,  constitute  one  of  the  indivi- 
duals of  whom  the  company  is  composed,  and  who  may  be 
presumed  to  be  interested  in  their  favour,  to  be  a  judge  in 
their  own  behalf;  but  the  present  case  £sills  within  and  is 
governed  by  the  22nd  section  of  the  subsequent  act,  the 
2  &  3  Vict  c.  xcv,  being  a  case  in  which  the  company 
have  declined  or  neglected  to  issue  their  warrant  within 
twenty-one  days  after  a  request  made  by  the  party  for 
that  purpose,  and  in  which  the  claimant  is  authorized  to 
send  his  request  in  writing  to  the  sheriff  to  summon  a  jury. 
The  party  has  no  means  of  knowing  whether  the  sheriff  is 
a  shareholder  or  not,  and,  accordingly  in  this  clause,  there 
is  no  provision  made  in  the  case  of  the  sheriff  being  a  sharc- 
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time,  we  think  that  the  co 
jection,  if  such  could  have  \x 
ing  before  the  sherifip  and  jur 
to  proceed  and  the  judgment 
objection  itself  that  the  sherif 
fore,  mterested  in  the  behal 
jection  taken  by  the  compf 
favour,  and  it  would  be  unn 
by  and  await  the  result  of 
difficulty  until  after  they  had 
determined  whether  it  was  sa 
We,  therefore,  think  that  tl 
have  prevailed,  at  all  events 
first  plea  is  bad  in  law.  The  i 
to  the  inquisition  that  evide 
not  only  of  the  loss  and  d 
tenant's  6xtures,  and  otherw 
tiff's  dwelling-house,  but  als< 
tuned  in  respect  of  the  dw< 
construction  of  the  railway ; 
first,  that  the  plaintiff  had  a 
them ;  and,  secondly,  that  tl 
was  composed  of  damages  ^ 
grounds  of  injury.     But  we 
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comprises  damages  given  for  injury  to  the  premises  by  the 
construction  of  the  railway,  we  think  that  we  must  take 
the  inquisition  as  it  is  set  out  on  the  face  of  the  declaration, 
which  gives  a  verdict  for  the  sum  of  250/.  for  the  purchase 
of  the  house  by  the  company,  and  also  by  way  of  satisfac- 
tion, recompense,  and  compensation  for  all  damages  in 
respect  of  the  tenant's  fixtures  of  the  said  plaintiff  in  the  said 
dwelling-house,  or  in  any  other  respects  whatsoever,  thereby 
excluding  any  damage  given  for  the  deterioration  of  the 
house  by  the  original  construction  of  the  railway.  The 
objection  is  then  raised  that  by  the  22nd  section  of  the 
former  statute,  it  is  expressly  provided  that  the  jury  shall 
assess  and  give  a  verdict  for  the  sum  to  be  paid  for  the 
purchase  of  the  lands,  and  also  the  sum  of  money  to  be 
paid  by  way  of  satis&ction,  recompense,  or  compensation 
for  goodwill,  &c.,  and  then  proceeds,  '^  which  satisfac^tion, 
recompense,  or  compensation  for  such  damage  or  loss,  shall 
be  inquired  into  and  assessed  separately  and  distinctly 
from  the  value  of  the  lands  so  to  be  taken  or  used  as  afore- 
said ;"  and  the  question  is,  whether  the  words  just  adverted 
to,  are  compulsory  and  in  the  nature  of  a  condition,  so 
that  if  they  are  not  observed,  the  inquisition  aud  sub- 
sequent judgment  are  to  be  held  void,  or  whether  they  are 
directory  only,  so  that  the  company  or  the  claimant 
might  call  on  the  sheriff  to  keep  the  evidence  distinct 
as  to  the  value  of  the  premises,  and  the  satisfaction  for 
damage  done,  and  to  find  and  adjudicate  a  separate  sum  in 
respect  of  each?  We  think  the  words  directory  only. 
There  are  no  expressions  inthe-statute  which  require  them 
to  be  construed  as  words  of  condition,  or  to  shew  such 
intention  on  the  part  of  the  Legislature,  and  they  are  not  to 
be  construed  to  avoid  the  proceedings  unless  such  appears 
the  necessary  construction.  The  Court  of  King's  Bench 
in  Ex  parte  Keeton  (a),  in  a  very  similar  clause  of  another 
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the  first  count  As  to  the  se< 
for  the  costs,  charges  and  ei 
have  been  duly  settled  and  de 
suant  to  the  acts,  at  a  certaii 
\yanj  to  the  pldntiff,  who  by  i 
first  count  mentioned,  had  b 
and  agreeing  for  the  sale  of  tl 
think  that  the  act  has  not  pro 
consideration.  The  only  ch 
charges,  is  the  27th  section  of 
appears  to  be  limited  in  its  op 
company  are  compelling  the  o 
or  accept  satisfaction  for  dao 
for  three  cases, — ^where  the  jui 
sum  greater  than  that  which  1 
offered ;  where  the  verdict  of 
sum ;  and  where,  by  reason  o 
fit>m  any  other  cause  or  disabi 
any  person  shall  be  prevented 
aforesaid.  But  the  present  < 
within  either  of  the  classes  i 
within  either  of  the  first  twc 
last,  which  by  the  instances  sp< 
comprehend  the  case  of  a  sii 
ground  that  the  company  wi 
or  disability,  independent  of 
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altogether  silent  on  the  subject  of  costs,  except  by  words  of       1843. 

reference  at  the  end  of  the  section,  which  words,  at  most,     corrigall 

apply  only  to  the  three  cases  enumerated  in  the  22nd  section    ^    ^' 

«    ,       «  1.1,  1  TheBLACK- 

of  the  former  act,  among  which  the  present  case  does  not    wall  Rail- 

fall.  We,  therefore,  think  that  the  plaintiff  is  entitled  to 
judgment  on  the  first  count;  and  the  defendants  to  the 
judgment  of  the  Court  on  the  last  count  of  the  declara- 
tion. 

Judgment  accordingly. 


Ford  v.  Dabbs. 

J.  HE  declaration  was  in  debt  for  goods  sold  and  delivered  By  the  pro. 
and  on  an  account  stated.      The  particulars   claimed  8/.  i  &  2  Vict.  c. 
18*.  ScL;  pleas,  first,  never  indebted;  secondly,  as  to  SL  iieto"Jln!* 
18*.  8^.,  parcel,  &c.,  that  after  the  defendant  became  in-  solvent  down 

,  .  to  the  time  of 

debted  to  the  plaintiff  in  the  said  said  sum  of  8/^.  18*.  Sd^  his  final  dls- 

and  before  the  commencement  of  this  suit,  to  wit,  on  the  hia^MslgMe,*" 

3rd  of  March,  1842,  the  plaintiff  then  being  a  prisoner  in  ^^*'®^^'***® 

actual  custody  within  the  walls  of  a  certain  prison,  &c.,  to  due  at  the 

1       Tt  T^  .  t  .        /.  time  of  hi*  pe- 

wit, the  Jbleet  rnson,  upon  process  at  the  suit  of   one  titionomot 

Henry  Edwards,  for  the  recovery  of  a  certain  debt  then  ^  acti^for 

due  firom  the  now  plaintiff  to  the  said  H.  Edwards,  did,  f^^^l^^ 

within  fourteen  days  next  after  the  commencement  of  the  defendant 

said  actual  custody  of  the  now  plaintiff,  to  wit,  on  the  day  after  the  de* 

and  year  last  aforesaid,  duly  and  according  to  the  directions  [ndebtl^md  ^ 

and  provisions  of  the  1  &  2  Vict  c  110,  apply  by  petition,  ^^^^  ^® 

ment  of  the 
suit,  the  plaintiff  petitioned  the  Insolvent  Court  for  his  discharge,  under  the  1  &  2  Vict  c.  1 10, 
and  that  a  vesting  order  having  been  made,  the  debt  in  question  vested  in  the  assignee  appointed 
by  the  Court ;  and  the  replication  was,  that  the  plaintiff  did  not,  after  the  debt  became  due, 
petition  the  said  Court,  and  issue  was  taken  thereon ;  the  Court  held  the  issue  to  be  immaterial ; 
and  where  upon  such  an  issue,  evidence  was  given  at  the  trial,  that  the  petition  by  the  plaintiff 
to  the  Insolvent  Court  was  on  the  2nd  of  March,  and  his  final  discharge  on  the  10th  of  May, 
and  that  the  goods  were  suoplied  between  the  5th  of  March  and  the  14th  of  May,  and  the  jury, 
under  the  direction  of  the  Judge,  that  dl  debts  due  to  the  plaintiff,  up  to  the  Ume  of  his  final 
discharge,  vested  in  his  assignees,  found  a  verdict  for  the  defendant ;  tne  Court,  upon  an  appli- 
cation by  the  plaintiff,  to  enter  a  verdict  for  him,  for  the  sum  which  he  claimed,  set  aside  the 
verdict,  but  refused  to  allow  the  cause  to  go  down  for  trial  a  second  time  on  the  immaterial 
issue  raised,  and  gave  the  defendant  leave  to  amend  his  plea,  and  the  plaintiff  leave  to  reply  de 
novo,  bat  without  costs  on  either  tide. 
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1843.  in  asammary  way,  to  the  Court  for  the  Elelief  of  Insol 
pj^jj  Debtors,  in  the  said  act  mentioDed,  for  his  diachaige  I 
such  custody  as  aforesaid,  according  to  the  proTisioc 
the  said  act,  in  whidi  petition  the  now  plaintiff  stated 
he  was  willing  that  all  his  real  and  perscmal  estate 
effects  should  be  vested  in  the  provisional  assignee  foi 
time  being  of  the  estate  and  effects  of  insolvent  debtoi 
England,  according  to  the  provisions  of  the  said  act, 
prayed  to  be  discharged  from  custody,  and  to  have  fn 
liberty  of  his  person,  against  the  demands  for  which 
now  plaintiff  was  then  in  custody,  and  against  the  demt 
I  of  all  other  persons  who  should  be,  or  claim  to  be,  credi 

>  of  the  now  pbuntiff,  at  the  time  of  the  presenting  d 

said  petition,  and  which  said  petition  vras  then  duly  s 
scribed  by  the  now  plaintiff,  and  was  forthwith,  to  wit,  < 
filed  of  record  in  the  said  Court,  pursuant  to  the  direct 
in  the  said  act  contained ;  and  the  defendant  further  g 
that  on  the  said  filing  of  the  said  petition,  and  before 
commencement  of  this  suit,  to  wit,  on  the  day  and  ] 
last  aforesaid,  the  said  Court,  in  pursuance  and  accord 
to  the  said  statute,  ordered  that  all  the  real  and  perse 
estate  and  efiects  of  the  now  plaintiff,  both  within 
realm  and  abroad,  except,  &a,  and  also  all  the  fnl 
estate,  right,  tide,  interest,  and  trust  of  the  now  plain 
in  or  to  any  real  or  personal  estate  and  effects  within 
realm  or  abroad,  whidi  the  now  plaintiff  might  purch 
or  which  might  revert,  descend,  or  be  devised  or  bequeati 
or  come  to  him  before  he  should  become  entitled  to 
final  discharge,  in  pursuance  of  the  said  act,  and  accord 
to  the  adjudication  made  in  that  behalf,  or  in  case  the  i 
plaintiff  should  obtain  his  full  discharge  from  custody  w 
out  any  adjudication  being  made  by  the  said  Court  th 
before  the  now  plaintiff  should  be  fiilly  discharged  fi 
custody,  all  debts  due  or  growing  due  to  the  now  plain 
or  to  be  due  to  him,  before  such  discharge  as  afbres 
should  be  vested  in  one  Samuel  Stuigis,  then  and  t 
being  the  provisional  asugnee,  &c.,  which  said  order  y 
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then  duly  entered  of  record  in  the  said  Court,  as,  &c,,  and        1843. 

notice  of  the  said  order  was  duly  published,  according  to        yoku 

the  directions  of  the  said  Court ;  by  virtue  of  which  sdd       _  »• 

,  Dabbs. 

order  of  the  Court,  so  made  as  aforesaid,  and  by  virtue  of 

the  said  statute,  the  said  debts  and  sums  of  money  in  the 
said  declaration  mentioned,  as  &r  as  the  same  relate  to  the 
said  sum  of  SL  18«.  Sd.,  parcel,  &c.,  as  aforesaid,  became 
and  were  vested  in  the  said  Samuel  Sturgis,  as  assignee,  as 
aforesaid,  of  the  now  plaintiff;  and  the  defendant  further 
says,  that,  after  the  making  of  the  said  vesting  order,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  9th  of 
June,  1842,  a  certain  person,  to  wit,  one  Charles  Morgan, 
was  duly  appointed  by  the  said  Court  assignee  of  the 
estate  and  effects  of  the  now  plaintiff,  for  the  purposes  of 
the  said  act,  and  the  said  Charles  Moigan  then  accepted, 
and  signified  to  the  said  Court  his  acceptance  of  the  said 
appointment,  which  said  appointment,  and  the  said  ac-^ 
ceptance  thereof,  were  then  respectively  entered  of  record 
of  the  said  Court,  as,  &c.,  and  thereupon,  by  virtue  of  the 
said  appointment,  and  the  said  acceptance  thereof  by  the 
s^d  C.  Morgan,  &c,  and  by  virtue  of  the  said  statute,  the 
said  debts  and  sums  of  money  in  the  said  declaration  men- 
tioned, as  &r,  &c.,  became,  and  were,  and  now  are,  vested 
in  the  said  C.  Morgan,  as  such  assignee  as  aforesaid* 
Verification. 

Replication,  joining  issue  on  the  first  plea;  as  to  the 
second  plea,  that  the  plaintiff  did  not,  after  the  defendant 
became  indebted  to  the  plaintiff  in  the  said  sum  of  SL  18«. 
SdL,  parcel,  &c.,  he,  the  plaintiff,  then  being  in  custody,  as 
in  that  plea  mentioned,  lipply  by  petition,  in  a  summary 
way,  to  the  said  Court  for  the  Relief  of  Insolvent  Debtors, 
for  his  discbarge  firom  such  custody,  according  to  the  pro- 
visions of  the  said  statute,  modo  et  formft.  Conclusion  to 
the  country  and  issue. 

The  cause  was  tried  before  the  under-sheriff  of  the 
county  of  Middlesex  on  the  12th  of  January,  1843,  when 
it  was  proved,  on  behalf  of  the  plaintiff,  that  certain  goods 


he  was  finally  discharged.  ] 
the  plaintiff  claimed  a  total 
credit  for  9L  5s.  6dL,  leaving  i 
under-sheriff,  in  summing  u] 
that  all  debts  due  to  the  plair 
discharge  vested  in  the  assign 
for  the  defendant  Leave  w; 
move  to  enter  a  verdict  for  Bl 

Channelly  Seijt,  moved  in 
upon  the  defendant  to  she¥ 
not  be  entered  accordingly,  c 
be  granted  on  the  ground  of : 

Dowling^  Seijt.,  on  a  sut 
The  substantial  question  whit 
this  action  was,  that  which  y 
sheriff  to  the  jury,  namely, 
had  arisen  before  the  final  i 
the  under-sheriff  was  right  ii 
thought  the  debt  had  so  arii 
assignee.  The  effect  of  the  ] 
a  debt  so  contracted  in  the  as 
that  persons  in  custody  for  de 
after  the  commencement  of  tl 
soner,  apply  by  petition  in  a  i 
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to  order  that  all  the  real  and  personal  estate,  and  effects  of        1848. 
such  prisoner,  and  all  the  future  estate  of  such  prisoner.         Ford 
**  and  all  debts  due  or  growing  due  to  such  prisoner,  or  to 
be  due  to  him  or  her  before  such  discharge  as  aforesaid 
shall  be  vested  in   the  provisional  assignee  for  the  time 
being,"  &c.     Section  45  empowered  the  Insolvent  Court 
to  appoint  a  proper  person  to  be  assignee  of  the  estate  of 
such  prisoner  for  the  purposes  of  the  act,  and  enacted,  that 
where  such  assignee  should  have  signified  to  the  Court  his 
acceptance  of  the  appointment,  the  estate  of  the  prisoner, 
previously  vested  in  the  provisional  assignee,  should  im- 
mediately by  virtue  of  such  appointment  vest  in  him,  in 
trust  for  the  benefit  of  the  creditors.     Section  87  directed, 
that  before  adjudication   the  Court  should  require  such 
prisoner  to  execute  a  warrant  of  attorney  to  confess  judg- 
ment for  the  amount  of  debts  in  his  schedule ;  and  that  if 
at  any  time  it  shall  appear  to  the  satisfaction  of  the  Court 
that  such  prisoner  is  of  ability  to  pay  such  debts,  or  any 
part  thereof,  or  that  he  is  dead,  leaving  assets,  &c.,  the 
Court  may  permit  execution  to  be  taken  out  upon  such 
judgment     Section  88  provided,  that  where  the  insolvent 
shall,  after  his  discharge,  become  entitled  to  property  which 
cannot  be  taken  in  execution,  and  shall  refuse  to  assign 
such  property,  the  assignee  may  apply  to  the  Court  for 
relief,  and  the  Court  may  thereupon  order  the  prisoner, 
notwithstanding  his  discharge,  to  be  remanded  into  custody 
until  he  transfers  such  property.     It  was  ui^ged,  that  upon 
the  construction  of  these  sections  of  the  statute  there  could 
be  no  doubt  whatever  that  every  debt  due  before  the  final 
discharge  of  the  prisoner  vested  in  his  assignee,  and  that 
in  the  present  case,  the  jury  having  found  that  all  that  was 
due  accrued  due  before  such  discharge  of  the  plaintiff,  the 
verdict  was  right.     But  the  contention  on  the  other  side 
would  be,  that  upon  these  sections,  and  sect  69  of  the 
same  statute,  the  time  within  which  the  insolvent's  debts 
vested   in  the  assignee,  was  limited  to  the  time  of  the 
vesting  order.     Section  69  provided,  that  every  prisoner 

VOL.    II. — N.    8.  L  L  L  D.    P.    C. 


delivering  such  schedule,  o 
be  stated  than  those  then  d 
the  time  of  the  discharge  of 
estate  vested  in  his  assignee ; 
accruing  debts  were  also  pr 
and  88  already  referred  to. 
this  debt,  which  accrued  befo 
vested  in  his  assignee^  The 
was,  whether  the  debt  accri 
was  clearly  immaterial,  and  < 
the  plaintiff  to  be  entitled 
defendant  must  still  proceed 
the  case ;  for  there  was  a  p 
that  the  debt  vested  in  the  a 

Channel!^  in  support  of 
reading  the  69th  section,  the 
due  at  the  time  of  the  vestit 
for  in  the  schedule,  and  it  \ 
the  assignees.  The  vesting 
the  3rd  of  March,  the  first  | 
the  5th.  There  was  nothing 
inconsistent  with  this  consti 
that  section,  it  was  provide 
petition  by  such  prisoner,  it 
to  order  that  all  the  estate  of 
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nothing  inconsistent  with  the  general  policy  of  the  law  1843. 
in  the  constniction  here  contended  for  by  the  plaintiff,  ^'yovld 
because,   if  a  debt  accrued  after   the  vesting  order  the  »• 

insolvent  might  sue  for  it,  and  then  it  would  fall  within 
the  denomination  of  estate  provided  for  by  ss.  87  and  88, 
and    would  pass  to  the  assignee   for   the   benefit  of  the 
creditors.     [Cresswetty  J. — But  between  the  vesting  order 
and  the  final  discharge  of  the  insolvent,  he  had  no  property 
at  all,  and  surely  any  debt  then  accruing  would  become 
due  to  his  assignees,  and  not  to  himself.     It  is  difficult  to 
see  how  any   debt  could  be   incurred  with  him  in  that 
interval     Tindal,  C.  J.— Up  to  the  time  of  his  discharge^ 
all  the  property  of  an  insolvent  who  has  petitioned  for  his 
discharge,   of   whatsoever    kind,   vests     in   his    assignee^ 
Subsequently  to  that  time  it  vests  in  the  insolvent,  but  it  is 
subject  to  be  claimed  by  the  assignee  for  the  benefit  of  the 
creditors.     The  real  point  here  is,  whether  the  goods  or  any 
of  them,  were  delivered  before  the  plaintiflTs  final  discharge, 
or  not ;  and  the  issue  which  is  raised  is  immaterial.     Can 
we  do  anything  else  but  award  a  repleader  ?]    The  plea  on 
the  face  of  it,  was  unobjectionable ;  it  was  a  good  plea  in 
confession  and  avoidance,  and  could  not  be  demurred  to. 
It  offered  a  material  issue,  namely,  whether  the  plaintiflP 
did,  afler  the  debt  became  due,   apply   to  the   Insolvent 
Court  for  his  discharge.     This  question,  however,  had  not 
been  left  to  the  jury,  and  the  plaintiff  was  entitled  to  have 
a  verdict  entered  for  him  for  the  amount  which  he  claimed^ 

TlNDAL,  C.  J. — I  think  that  in  the  abstract,  the  direction 
of  the  under-sheriff  was  right,  for  looking  at  the  provisions 
of  the  Insolvent  Debtors^  Act,  I  think  he  was  right  in 
saying,  that  all  debts  due  or  growing  due  to  the  plaintiff 
up  to  the  time  of  his  discharge,  vested  in  his  assignee.  But 
the  precise  issue  which  is  raised  on  this  record,  was  not 
correctly  laid  before  the  jury,  and  the  cause  on  that  ground 
must  go  down  again  to  be  tried.  As  it  is  clear,  however, 
that  the  issue  as  it  stands,  must  be  found  for  the  plaintiff 
L  L  L  2 
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agunst  the  merits  of  the  case,  the  defendant  will  be 
allowed  to  amend  his  plea  without  costs,  and  the  plaintiff 
may  then  reply  anew.  This  rule  shall  be  made  absolute 
without  costs,  either  of  the  rule,  or  of  the  former  triaL 


Rule  accordingly. 


Where  the 
afBdavit  in 
support  of  a 
motion  for 
judgment  as 
in  case  of  a 
nonsuit,  did 
not  disclose 
whether  the 
cause  was  of 
town  or  coun- 
tfjT  origin,  and 
if  it  were  a 
country  canse, 
the  motion 
would  ha?e 
been  too  soon, 
the  Court  dis- 
chaiged  the 
rule. 

iJeUalso, 
that  the  motion 
could  not  be 
subsequently 
renewed 


Withers  v.  Spooker. 

JLfOlVTANGy  Seijt,  shewed  cause  against  a  rule  obtained 
on  behalf  of  the  defendant,  for  judgment  as  in  case  of  a 
nonsuit  The  affidavit  on  which  the  rule  had  been  moved, 
did  not  state  whether  this  was  a  town  or  a  country  cause. 
Issue  appeared  to  haVe  been  joined  on  the  30th  of  May, 
1842,  which  was  in  Trinity  Term,  and  if  this  were  a  town 
cause,  the  defendant  would  be  entitled,  ho  doubt,  to  come 
to  the  Court  with  this  motion  in  the  present  Term  ;  but  if 
it  were  a  country  cause,  he  Was  too  soon  with  his  applica- 
tion. The  rule  had  been  distinctly  laid  down  by  the  Court 
of  Exchequer,  in  Trinity  Terra,  1842,  in  a  case  oiHeda 
V.  Kidd  (a),  that  in  country  causes  where  issue  is  joined  in 
or  in  the  Vacation  before  an  issuable  term,  a  motion  for 
judgment  as  in  case  of  a  nonsuit  cannot  be  made  mitil 
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Manning^  Seijt.,  in  support  of  the  rule.     The  presump-        1843. 
tion  was  as  strong  in  favour  of  the  cause  being  a  town      withkbs 
cause,  as  of  its  being  a  country  cause.     Besides  the  Court  »• 

would  look  at  its  own  proceedings,  and  although,  as  the 
cause  progressed,  the  various  steps  were  not  now  entered 
of  record  as  they  used  to  be,  the  Court  would  still  take 
judicial  notice  of  what  was  done  within  their  own  juris- 
diction. 

TiNDAp,  C.  J. — According  to  the  strict  rule,  the  de- 
fendant 18  bound  to  bring  before  the  Court  the  proper 
materials  to  support  his  application.  He  has  not  done  so, 
and  as  the  proceedings  are  not  now  entered  of  record  as 
the  cause  goes  on,  we  cannot  look  to  the  roll  to  see  where 
the  cause  is.     The  rule  must  be  discharged. 

DowKng  asked  for  costs. 

Manning.  The  point  had  never  been  raised  before,  and 
the  affidavit  was  in  the  ordinary  form.  The  Court,  there- 
fore, would  not  visit  the  defendant  with  costs. 

TiNDAL,  C.  J. — The  defendant  could  have  had  no  diffi- 
culty in  saying  whether  this  was  a  town  or  a  country 
cause ;  but  as  the  point  is  a  new  one,  the  costs  may  be 
costs  in  the  cause. 

Rule  discharged  accordingly. 

On  a  subsequent  day  Manning  obtained  a  fresh  rule,  on 
an  affidavit,  which  stated  that  the  venue  was  in  the  county 
of  Middlesex. 

DowJing  shewed  cause.  It  was  the  duty  of  the  defendant 
to  have  come  prepared,  in  the  first  instance,  with  perfect 
materials.  As  he  had  failed  to  do  so,  the  Court  would  not 
allow  him  to  renew  his  application.     He  cited  Regina  v^ 
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Harland  {a\    Satmdenon   v.    Westky  (b),    and  Ex  parte 
Hiukham  (e), 

Manning^  contr^  ui^ged  that  the  case  was  one  in  which 
the  Court,  seeing  that  the  defendant  was  right  in  his  ori- 
ginal applicatioq,  woqld  not  pi^yent  him  from  obtuniDg 
that  to  which  he  was  entitled,  b^  reason  of  a  defect  of  so 
trivial  a  character  as  that  on  which  the  objecticNi  had 
arisen. 


TiNDAL,  C.  J.— I  think  the  objection  to  t)^  motioo 
must  prevail.  The  rule  mqst  be  dischaiged,  the  costs  to 
be  costs  in  th^  capse. 

Rule  dischaiged. 


(a)  Jhnte,  vol.  8,  p.  323,  O.  S. 
\b)  lb.  p.  652. 


Cc)  Anie,  ToL  1,  p.  792.  N.  S. 


Alexander  o.  Townlet. 


1  HE  declaration  was  in  assumpsit,  upon  four  bills  of 
exchange  drawn  bj  the  plaintiff  upon  the  defendant,  and 
accepted  by  him,  and  also  contained  a  count  on  an  accoont 
stated  between  them.  The  defendant  pleaded,  that  here- 
tofore  and  before   the  accruing  of  the   several  causes  of 


To  a  declara- 
tioD  on  four 
bills  of  ex- 
change drawn 
by  the  plain- 
tiff and  ac- 
cepted bj  the 
defendant : 
Plea,  that  be- 
fore the  ac- 
cruing of  the  causes  of  action,  on  the  30th  of  October,  1 809,  a  commission  of  bankruptcy  had 
issued  against  the  plaintiff,  that  proceeding  had  been  had  thereon,  that  the  plaintiff  obtained 
his  certificate  on  the  5th  of  December,  1810,  but  that  his  estate  had  not  paid  1^  in  the  pound; 
that  on  the  31st  of  October,  1817,  the  plaintiff  had  petitioned  the  Insolvent  Coiut,  and  that  oa 
the  17tb  of  December,  in  the  same  year,  he  had  been  adjudged  to  be  entitled  to  the  benefit  of  the 
Insolvent  Act,  but  that  his  esute  had  not  paid  15«.  in  the  pound :  that  on  the  lOth  of  November, 
1821 ,  a  commission  of  bankruptcy  had  issued  against  the  plaintiff,  that  he  obtained  his  oertificste 
of  conformity  on  the  26tb  of  March,  1 822,  but  that  his  estate  bad  not  produced  15«.  in  the  pound; 
that  on  the  23rd  of  February,  182-1,  a  commission  of  bankruptcy  haa  issued  against  the  pUinti^ 
under  which  he  obtained  his  certificate  on  the  19th  of  April,  1824,  and  that  nis  estate  had  not 
produced  I5«.  in  the  pound  ;  that  on  the  19th  of  December,  1836,  a  fiat  in  bankruptcy  had  issued 
against  the  plaintiff,  and  that  he  finished  his  examination  on  the  20th  of  April,  1837,  but  that 
his  esute  had  not  produced  15«.  in  the  pound ;  and  that  on  the  26th  of  Julv,  1837,  the  plaintif 
petitioned  the  Insolvent  Court,  and  was  declared  to  be  entitled  to  the  ben^t  of  the  Act  on  the 
6th  of  November,  1837,  and  that  his  estate  did  not  produce  15«.  in  the  pound :  HM^  upon  dc* 
murrer,  that  the  plea  was  double,  and  therefore  bad ;  and  the  Court  refused  to  allow  the  i 
leave  to  plead  several  pleas,  but  gave  leave  to  anend,  on  payment  of  oosta. 
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action  in  the  declaration  mentioned,  to  wit,  on  the  30th  1843. 
of  October,  1809,  and  from  thence  continually  until  the  ^^^^j^j^^^ 
suing  out  of  the  commission  of  bankrupt  hereinafter  men- 
tioned, the  plaintiiF  was  a  broker  and  a  trader  within  and 
according  and  subject  to  the  laws  and  statutes  then  in  force 
concerning  bankrupts,  find  during  all  that  time  did  exercise 
the  trade  of  a  broker,  and  sought  his  living  by  buying  and 
selling;  and  the  said  plaintiif  so  exercising  the  said  trade, 
and  being  such  trader,  and  seeking  his  living  as  aforesaid, 
on  the  day  and  year  aforesaid,  became  and  was  indebted 
to  one  Aaron  Norton  in  the  sum  of  lOOL  and  upwards,  and 
was  also  indebted  to  other  persons  io  other  large  sums  of 
money ;  and  the  said  plaintiif  being  so  indebted  as  afore? 
said,  and  so  exercising  the  said  trade  and  being  such  trader, 
and  seeking  his  living  as  aforesaid,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  the  said  debt  to  the  said  Aaron 
Norton  and  the  said  other  debts  being  then  unpaid,  became 
imd  was  bankrupt  within  the  true  intent  and  meaning  of 
the  several  statutes  and  laws  then  in  force  concerning  bank- 
rupts, and,  thereupon,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  a  commission  of  bankruptcy,  under  the  great 
seal  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
bearing  date  at  Westminster  the  day  and  year  aforesaid, 
gprounded  upon  the  petition  of  the  said  Aaron  Norton,  was 
duly  awarded  and  issued  against  the  said  plaintiiF,  directed 
to  certain  commissioners  therein  named,  that  is  to  say,  to 
Henry  Stebbing,  &c.,  by  which  said  commission,  our  Lord 
the  late  King  George  the  Third  did  name,  assign,  appoint, 
constitute,  and  ordain  them,  the  said  Henry  Stebbing,  &c., 
his  special  commissioners,  thereby  giving  full  power  and 
authority  to  the  said  commissioners,  four  or  three  of  them, 
to  proceed  according  to  the  statutes  in  the  said  commission 
speciiied,  and  all  other  statutes  then  in  force  concerning 
bankrupts,  not  only  concerning  the  said  plaintiif,  his  body, 
lands,  tenements,  freehold  and  customary  goods,  debts,  and 
all  other  things  whatsoever,  but  also  concerning  all  other 
persons,  who  by  concealment,  claim,  or  otherwise,  did  or 
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should  offend  touching  the 
mission  specified,  or  any  pa 
intent  and  meaning  of  the  s 
Lord  the  late  King  Greorge  th 
sion,  commanded  the  said  comn 
of  them^  to  proceed  in  the  exec 
the  said  commission^  according 
ing  of  the  said  statutes,  with 
and  by  the  said  commission,  re 
will  more  fully  appear,  by  virt 
and  by  force  of  the  statutes  th 
rupts,  the  major  part  of  the  < 
said  commission  having  sevc 
taken  the  oath  appointed  to  b 
bankrupts,  according  to  the  l 
case  made  and  provided,  an< 
kept  a  memorandum  thereof  ai 
said  commission,  afterwards, 
vember,  in  the  year  aforesaid, 
that  the  said  plaintiff  had  be 
true  intent  and  meaning  of 
concerning  bankrupts,  before  i 
the  said  commission,  and  did  tl 
to  be  a  bankrupt  accordingly,  ai 
saith,  that  on  the  said  25th  of 
aforesaid,  due  notice  was  given 
Gazette^  that  such  commission 
and  issued  forth  against  the  sa 
been  declared  and  adjudged  i 
quired  to  surrender  himself;  ai 
saith,  that  the  several  mcctin 
the  said  plaintiff  to  surrender 
discovery  of  his  estate  and  efi 
mination  under  the  said  comm 
of  the  statutes  then  in  force  i 
plaintiff  duly  surrendered  hims 
ttie  said  commissioners,  in  ai 
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named  and  authorized,  and  submitted  himself  to  be  from  1843. 
time  to  time  examined  touching  the  discovery  of  his  estate 
and  effects,  and  at  the  last  of  the  said  meetings,  to  wit,  on 
the  6th  of  January,  1810,  finished  his  examination  upon 
oath  before  the  major  part  of  the  said  commissioners ;  and 
the  said  plaintiff  afterwards,  to  wit,  on  the  5th  of  December, 
1810,  duly  obtained  his  certificate  of  conformity  under  the 
said  commission,  according  to  the  statutes  then  in  force 
concerning  bankrupts,  which  said  certificate  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  was  duly  allowed 
and  confirmed  by  the  Right  Hon.  John  Earl  of  Eldon, 
then  being  Lord  High  Chancellor  of  Great  Britain,  ac- 
cording to  the  form  of  the  statutes  then  in  force  in  that 
behalf;  nevertheless  the  defendant  says,  that  the  estate  of 
the  said  plaintiff  under  the  said  commission  did  not  pro- 
duce, nor  hath  it  as  yet  produced,  sufficient  to  pay  every 
creditor  under  the  said  commission  I5s.  in  the  pound,  on 
the  amount  of  their  several  debts  proved  or  to  be  proved 
under  the  said  commission ;  and  the  said  defendant  further 
saith,  that  afterwards,  and  after  the  issuing  of  the  said 
commission  of  bankruptcy  as  hereinbefore  in  this  plea 
mentioned,  and  before  the  accruing  of  the  said  several 
causes  of  action  in  the  said  declaration  mentioned,  to  wit, 
on  the  31st  of  October,  1817,  the  said  plaintiff  was  actually 
a  prisoner  in  the  custody  of  the  Marshal  of  the  Marshalsea 
of  our  Lord  the  late  King  George  the  Third,  at  the  suit  of 
one  Robert  Wardell  and  others  his  creditors,  within  the 
meaning  of  a  certain  act  of  Parliament  made  and  passed 
in  the  53rd  year  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  entitled,  "  An  Act  for  the  relief  of 
Insolvent  Debtors  in  England,'^  and  did,  according  to  the 
directions  and  provisions  of  that  act,  apply  by  petition  in 
a  summary  way  to  the  Court  for  relief  of  Insolvent  Debtors, 
for  his  discharge  from  such  custody  as  aforesaid,  according 
to  the  provisions  of  the  said  act,  which  said  petition  was 
duly  subscribed  by  the  said  plaintiff,  and  was  forthwith 
afterwards,  to  wit,  on  the  17  th  of  November,  1817,  filed  in 


in  that  case  made  and  providi 
all  the  estate,  right,  title,  and 
and  personal  estate  and  effec 
such  prisoner  as  aforesaid,  I 
abroad,  except  the  wearing  \ 
such  necessaries  of  the  said 
the  working  tools  and  implen: 
exceeding  in  the  whole  the  v 
due  or  growing  due  to  the 
defendant  further  saith,  that  tl 
Insolvent  Debtors,  being  of  c 
was  entitled  to  the  benefit  of 
did  afterwards,  to  wit,  on  the 
order  and  adjudge  that  he  ^ 
plaintiff  was  by  the  said  order 
Court,  ordered  and  adjudged 
the  said  Act,  from  custody  ai 
said  Robert  Wardell,  and  oth( 
the  plaintiff's  creditors  in  thi 
said  defendant  saith,  that  th< 
under  the  said  discharge,  ass 
not  produce  nor  hath  it  as  yc 
every  creditor  from  whose  d< 
discharged  as  aforesaid,  15«.  i 
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rupt  as  hereinafter  next  mentioned,  the  said  plaintiiF  was  a       1S4S. 
coachmaster,  dealer,  and  chapman,  and  a  trader  within  and    albj^ndee 
according  and  subject  to  the  laws  and  statutes  then  in  ^' 

force  concerning  bankrupts,  and  during  all  that  time  did 
exercise  the  trade  of  a  coachmaster,  dealer,  and  chapman, 
and  sought  his  living  by  buying  and  selling,  and  the  said 
plaintiff  so,  &c.,  on  the  day  and  year  last  aforesaid,  became 
and  was  indebted  to  one  Robert  Henbrey,  in  the  sum  of 
100/.  and  upwards,  and  the  said  plaintiff  was  also  indebted 
to  other  persons  in  other  large  sums  of  money,  and  the  said 
plaintiff,  being  so  indebted,  &c.,  became  and  was  a  bank- 
rupt, &c,  and  thereupon  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  a  commission  of  bankruptcy,  &c. 
was  duly  awarded  and  issued  against  the  said  plaintiff,  &c. ; 
and  the  said  defendant  further  saith,  that  afterwards,  to 
wit,  on  the  8th  of  December,  in  the  year  last  aforesaid, 
James  Harberd,  of  the  New  Inn,  Old  Bailey,  in  the  city  of 
London,  book-keeper,  was  duly  chosen  assignee  of  the 
estate  and  effects  of  the  said  plaintiff  by  the  creditors,  who 
had  proved  their  debts  under  the  said  last-mentioned  com- 
mission, and  afterwards  on  the  day  and  year  last  aforesaid, 
the  major  part  of  the  last-mentioned  commissioners  as- 
signed to  the  said  James  Harberd,  all  the  then  present  and 
future  personal  estate  of  the  said  plaintiff,  for  the  benefit  of 
the  creditors  of  the  said  plaintiff;  and  although  the  said 
plaintiff  duly  surrendered  himself  to  the  major  part  of  the 
said  commissioners  in  the  last-mentioned  commission,  named 
and  submitted  himself  to  be  examined  touching  the  dis- 
covery of  his  estate  and  effects  and  duly  conformed  himself 
to  the  statutes  then  in  force  concerning  bankrupts,  and 
although  the  said  plaintiff,  afterwards,  to  wit,  on  the  26th 
of  March,  1822,  duly  obtained  his  certificate  of  conformity 
under  the  last-mentioned  commission,  nevertheless  the  said 
defendant  says,  that  the  estate  of  the  plaintiff  under  the 
last-mentioned  commission  did  not  produce,  nor  hath  it  as 
yet  produced  sufiicient  to  pay  to  every  creditor  under  the 
0aid  last-mentioned  commission  15s.  in  the  pound,  on  the 


&c.»  was  issued  against  the  p 
part  of  the  commissioners  nam( 
form  of  law,  did  afterwards,  &c 
that  the  plaintiff  had  become  s 
3l8t  of  March,  1824,  the  said 
Lewis  Abrahams,  &c,  were  d 
estate  and  effects  of  the  said  p 
had  proved  their  debts  and  the 
missioners,  afterwards,  to  wit 
Henry  Browning  and  Lewis 
the  plaintiff  for  the  benefit  o: 
though  the  plaintiff,  on  the 
obtained  his  certificate,  his  e 
did  not  produce  su£Bcient  to 
pound ;  that  afterwards,  on  tl 
the  plaintiff  being  a  horse-d 
trader,  &c.,  as  such  trader  on 
December,  became  and  was  in( 
in  lOOil  and  upwards,  and  b< 
and  continuing  so  indebted,  £ 
nipt,  and  thereupon  afterwan 
ccmber,  1836,  the  Right  Hon 
ham,  then  being  Lord  High  < 
upon  reading  the  petition  mad 
White,  &C.,  duly  made  out  c 
ruDtcv  under  his  hand,  and  di 
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the  said  fiat,  and  the  statute,  &c.,  J.  S.  M.  Fonblanque,  E^q.        1843. 
then  being  a  commissioner,  &c.,  afterwards,  to  wit,  on  the  .  ^lkxandeii 
20th  of  December,  1836,  did  in  due  form  of  law  find  and     _    ^' 

ToWNLEY. 

adjudge,  that  the  said  plaintiiF  had  become  bankrupt,  &c., 
that  before  and  at  the  time  of  the  said  adjudication  one 
A.  B.  Belcher,  was,  and  from  thence  hitherto  has  been  and 
still  is  one  of  the  o£Scial  assignees  of  the  said  Court  of 
Bankruptcy ;  that  afterwards,  to  wit,  on  the  said  20th  of 
December,  1836,  the  said  J.  S.  M.  Fonblanque,  Esq.,  by 
writing  under  his  hand  appointed  the  said  A.  B.  Belcher^ 
to  be  the  official  assignee  of  the  estate  and  effects  of  the 
plaintiff  under  the  said  fiat,  to  act  with  the  assignee  or  as- 
signees to  be  chosen  by  the  creditors  of  the  said  bankrupt  \ 
averment  of  notice  in  the  London  Gazette^  of  the  surrender 
of  the  bankrupt,  of  the  appointment  of  Thomas  White  as 
co-assignee,  of  the  several  meetings  under  the  fiat,  but  that 
although  the  plaintiff  on  the  20th  of  April,  1837,  finished 
his  examination  upon  oath  before  the  said  commissioners^ 
and  made  a  full  discovery  and  disclosure  of  his  estate  and 
effects,  yet  that  the  estate  of  the  plaintiff  under  the  said 
fiat  did  not  then  produce,  nor  hath  it  yet  produced  suffi- 
cient to  pay  every  creditor  under  the  said  fiat  15^.  in  the 
pound,  on  the  amount  of  their  several  debts :  That  after- 
wards, on  the  26th  of  July,  1837,  the  plaintiff  being  a 
prisoner  actually  within  the  walls  of  the  Marshalsea,  upon 
process  for  a  certain  debt  at  the  suit  of  Lewis  Abrahams, 
and  Abraham  Abrahams,  did  duly  and  according  to  the 
provisions  of  the  7  Geo.  4,  c.  16,  apply  by  petition  in 
a  summary  way  to  the  Court  for  the  relief  of  Insolvent 
Debtors  for  his  discharge  fix)m  such  custody  as  aforesaid, 
which  said  petition  was  duly  subscribed  by  the  plaintiff, 
and  was  forthwith  afterwards  filed  in  the  said  Court ;  that 
the  plaintiff  did  at  the  time  of  subscribing  the  said  petition 
duly  execute  a  conveyance  and  assignment  to  one  S.  Stui^gis, 
then  being  the  provisional  assignee  of  the  said  Court,  of, 
amongst  other  things  all  the  estate,  right,  title  and  interest 
in  and  to  all  the  real  and  personal  estate,  &c.,  effects  of 


dtfcharged  by  virtue  of  the  s 
the  said  debt  of  the  said  L. 
and  from  other  debts  and  < 
specified  in  that  order;  that 
the  said  discharge,  assignme 
duce  nor  hath  it  yet  prod 
creditor,  from  whose  debts  t 
as  aforesaid,  15«.  in  the  pouc 
And  the  defendant  frirther  sa; 
of  action  in  the  said  declan 
every  of  them  did  accrue  to 
several  bankruptcies  and  insc 
plea  particularly  mentioned  i 
Demurrer,  assigning  for  ci 
and  multi&rious  as  it  states  ai 
missions  of  bankrupt  against 
ruptcy  against  the  plaintiff, 
him  for  his  discharge  as  an  ii 
which  his  estate  is  alleged  o 
to  pay  his  creditors  thereund 
in  the  pound,  and  states  ai 
under,  or  in  consequence  of 
petitions ;  whereas  it  would 
to  the  plaintiff's  action  if  the  < 
and  had  relied  on  any  two 
the  proceedings  thereupon,  o 
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any  previous  one  of  the  said  petition^  and  the  proceedings       1843. 
thereupon  respectively.   For  that  the  defendant  endeavours    albxandke 
to  embarrass  the  plaintiff  by  stating  and  relying  on  many  ^' 

matters  unnecessarily,  to  wit,  several  commissions,  one  fiat, 
andseveral  petitions,  and  the  proceedings  thereunder  orthere- 
upon,  whereas  some  of  those  matters  would  afford  a  defence 
to  the  action;  and  the  plaintiff  is  perplexed  thereby  as  on  the 
one  hand  by  the  rules  of  pleading  he  cannot  deny  the  whole 
of  the  said  plea,  and  on  the  other  hand  he  cannot  traverse 
or  reply  to  a  part  of  the  said  plea  without  admitting  matters 
which  would  of  themselves  be  an  answer  to  an  action  :  for 
that  the  said  plea  does  not  confine  the  defence  to  some  one 
ot  two  of  the  said  proceedings,  in  bankruptcy  and  in  the 
Court  for  relief  of  Insolvent  Debtors,  in  the  said  plea  men- 
Uoned;  for  that  the  plea  is  uncertain,  in  not  shewing  to 
which  of  the  proceedings  in  the  plea  mentioned  the  de- 
fendant means  nlore  particularly  to  point  his  defence,  and 
does  not  shew  in  whom,  or  whether  in  any  persons,  in  lieu 
of  the  plaintiff,  the  right  to  sue  in  respect  of  the  causes  of 
action  in  the  declaration  is  vested;  for  that  the  plea  is 
funbiguous,  in  not  shewing  and  stating  upon  what  commis- 
sion or  commissions,  or  fiat,  or  other  proceeding  or  pro- 
ceedings in  particular  the  defendant  relies,  but  leaves  it  to 
the  plaintiff  to  conjecture  and  suppose  What  is  the  precise 
defence,  and  in  what  persons,  and  under  which  of  the  said 
proceedings  the  defendant  means  to  contend  that  he  has 
an  answer  to  the  action ;  for  that  the  defendant  ought  to 
have  shewn  that  there  were,  or  was,  at  the  time  of  the 
commencement  of  this  suit,  some  persons  or  person  in 
whom  the  right  to  sue  on  the  said  bills,  and  for  the  causes 
of  action  declared  on  had  vested ;  and  the  said  plea  should 
have  expressly  alleged  that  the  same^  or  some  of  them,  had 
so  vested,  and  so  have  given  the  plaintiff  an  opportunity  of 
answering  such  averment,  for  that  it  ought  to  have  shewn 
that  an  assignee  or  assignees  was  or  were  appointed^ 
and,  at  the  time  of  the  commencement  of  this  suit,  in 
existence  under  the  first  mentioned  commission;  for  that 
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1843.        the  defendant  is  estoj^xHl  from  stating  and  relying  on  the 

Alexander  ^^^  ^^  ^^^^  ^^  *^^  P^^^  ^  ^^  ^^  ^^  accepting  the  said 
bills,  and  stating  the  said  account  declared  on,  conclosiYely 
admitted  the  plaintiff's  competency  to  draw  the  said  bilk, 
and  to  state  an  account ;  for  that  it  is  not  now  competent 
for  the  defendant  to  deny  the  validity  of  the  drawing  of 
the  said  bills,  or  the  said  statement  of  account,  or  the  ri^ 
of  the  plaintiff  to  sue  in  respect  thereof;  for  that  the  plea 
is  bad  for  not  shewing  that  at  the  time  of  the  accruing  of 
the  causes  of  action  in  the  declaration  mentioned,  or  at  the 
time  of  accepting  the  said  bills,  the  defendant  had  no  notioe 
of  the  matters  and  things  which  are  in,  and  by  bis  said  plei 
averred.  There  were  several  other  causes  of  demurrer 
arising  upon  the  exact  terms  of  the  plea,  which,  howerer, 
became  immaterial  upon  argument,  and  to  which  it  is 
thought  unnecessary  now  to  refer. 

Channelly  Serjt.,  in  support  of  the  demurrer.  The  plet, 
if  good  at  all,  could  only  be  supported  upon  the  groimd, 
that  admitting  the  contract  in  &ct,  it  shewed  that  the  right 
of  action  was  vested  in  some  person  who  was  not  the  phun- 
tiff,  and  who  did  not  sue.  All  the  allegations  of  the  bank- 
ruptcy aud  insolvency  of  the  plaintiff,  were  introduced 
thus : — "  Heretofore  and  before  the  accruing  of  the  several 
causes  of  action  in  the  declaration  mentioned."  Those 
causes  of  action  arose  by  reason  of  the  defendant  not  pajii^ 
the  bills  which  he  had  accepted,  but  there  was  no  state- 
ment that  any  of  the  proceedings  in  bankruptcy  or  insol- 
vency had  taken  place  betwen  the  drawing  of  the  bills,  and 
the  time  of  their  acceptance,  or  between  their  acceptance 
and  their  falling  due ;  there  was  no  statement  that  any  of 
the  assignees  of  the  plaintiff  had  interposed  with  respect  to 
the  plaintiff's  right  to  sue,  and  the  plaintiff  was  entitled  to 
take  it,  therefore,  that  the  bills  had  been  accepted  by  the 
defendant,  after  the  bankruptcy  of  the  plaintiff  In  this 
point  of  view,  the  plea  afforded  no  answer  to  the  suit,  for 
the  defendant  was  estopped  from  setting  up  any  disability 


HILARY   TERM,   6   VICT.  ^^f 


TOWNLEY. 


on  the  part  of  the  plaintiff,  which  had  existed  at  the  time  1843. 
of  the  acceptance.  Pitt  v.  Chappehw  (a)  was  an  authority  ^le^cander 
on  this  point.  But,  secondly,  the  effect  of  the  plea,  as  it 
now  stood,  was  to  embarrass  the  plaintiff;  for  he  could  not 
know  on  which  of  the  bankruptcies  or  insolvencies  the  de- 
fendant meant  to  rely.  Wright  v.  Watts  (6)  was  in  point, 
and  shewed,  that  in  order  to  raise  such  an  objection,  it  was 
not  requisite  that  the  plea  should  contain  two  defences  well 
pleaded,  but  that,  if  several  defences  were  set  up,  and  it 
was  uncertain  on  which  reliance  would  be  placed,  and  the 
plaintiff  was  thereby  embarrassed,  the  plea  was  bad.  In 
the  present  case,  it  was  no  answer  to  say,  that  inasmuch  as 
any  two  commissioners  would  be  a  sufficient  defence,  the 
rest  might  be  rejected ;  it  was  not  for  the  plaintiff  to  con- 
strue the  defendant's  pleading,  and  if  he  was  left  in  uncer- 
tiunty,  that  was  enough.  The  plaintiff  had  a  right  to  know 
in  which  set  of  assignees  the  defendant  meant  to  contend 
that  the  right  of  action  was  vested.  Till  v.  Wilson  (c)^ 
Nelson  ▼.  CberriU{d)y  were  cited. 

Bompas,  Seijt,  in  support  of  the  plea.  The  statement 
of  immaterial  matter  in  a  plea,  had  no  effect  in  making 
that  plea  double.  The  defendant  was  entitled  to  assume 
that  the  plaintiff  was  perfectly  acquainted  with  the  law, 
and  it  was  as  competent  to  him,  as  to  the  defendant  to 
know  how  much  of  the  allegations  in  the  plea,  afforded  a 
sufficient  answer  to  the  suit  The  circumstances  alleged 
were  fiiUy  within  the  plaintiff's  own  knowledge.  [Tindalj 
C.  J. — But  how  does  the  plaintiff  know  on  which  of  them 
the  defendant  means  to  rely  ?  Cresswell,  J. — You  say,  in 
effect,  that  under  one  bankruptcy,  the  property  is  vested  in 
A. ;  under  another,  in  B.  Surely  those  are  separate  de- 
fences ?]     The  effect  of  the  whole  plea  was,  to  shew  that 

(a)  8  M.  &  W.  616.  (cO  1  Mo.  Sc  Sco.  452 ;  8  Bing. 

{b)  2  G.  &  Dav.  386.  316.     Vide  also  7  Bing.  663;  S. 

(c)  7  B.  &  C.  684 ;  S.  C.  1  Man.  C.  5  M.  &  P.  680. 
&  Ry.  580. 

VOL.   IL — N.   8.  M   M   M  D.    P.   C. 


The  rale  of 


defendant  has  pat  on  the  n 
distingubh  it  from  the  c 
where,  on  a  plea  of  ten  out 
tifi;  the  Court  held  that  it 
was  as  well  answered  by  c 
with  the  first  commission, 
answer  to  the  action.  I  ai 
that  the  defendant  may  no 

Bompas  asked  for  leaTC 
pleas. 

Channell  contended  that 

TiNDAL,  C.  J.— The  de 
matter  he  will  rely.     He  n 


(a)  3N.  &  P.  5S5i 
{b)  3P.  &D.  317; 


Claridoe 
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cution  issued  and  executed,  on  the  ground  of  irregularity,        1843. 
and  for  the  discharge  of  the  defendant  out  of  custody,      clabidge 

The  irregularity  complained  of  was,  that  the  defendant  «• 

tjii  -        n  \  .^  f.  M'Kenzik. 

nad  had  no  notice  of  the  taxation  of  costs ;  but  it  was  sub- 
mitted that  the  application  was  too  late.  The  judgment 
had  been  signed  in  April,  1842,  and  the  defendant  had 
been  in  custody  since  the  month  of  May  in  the  same  year. 
The  fiict  of  the  defendant  being  in  custody  made  no  dif* 
ference,  but  rather  made  the  argument  against  her  stronger, 
Robertson  v.  Douglas  (a),  Primrose  v.  Baddeley  (b). 

BompaSy  Serjt,  in  support  of  the  rule.  Where  the  party 
seeking  to  take  advantage  of  an  irregularity  was  a  prisoner, 
the  Court  would  not  construe  the  practice,  which  required 
the  application  to  be  made  without  loss  of  time,  so  strictly 
as  in  other  cases.  Taylor  v.  Slater  (c).  l^CressweU,  J.— 
The  rule  (H.  T.,  2  Wm.  4,  r.  33,) (d)  runs  thus:  "  No  ap- 
plication to  set  aside  process  or  proceedings  for  irregularity 
shall  be  allowed,  unless  made  within  a  reasonable  time," 
&c.  In  Chitt,  Archb.  p.  1045,  it  is  laid  down  that  this  rule 
applies  as  well  to  the  case  of  a  prisoner  as  of  another  person.] 
To  construe  the  rule  as  applicable  to  the  case  of  a  prisoner, 
was  extremely  hard,  because  the  longer  the  imprisonment 
continued,  the  greater  injustice  was  done.  [Ershiney  J. — 
But  a  prisoner  has  notice  of  the  irregularity  every  day  of 
his  confinement].  But  by  her  confinement  she  was  pre- 
vented from  coming  to  the  Court 

TiNDAL,  C.  J.  — We  cannot  admit  the  argument  ad- 
vanced on  behalf  of  the  defendant,  that  because  she  is  a 
prisoner,  she  is  entitled  to  greater  favour  than  any  other 
person,  and  that,  for  the  same  reason,  she  has  been  pre- 
vented fi*om  coming  to  the  Court     She  might  have  been 

{a)  1  T.  R.  191.  Rock  v.  Johnson,  ante,  vol.  4,  p. 

{b)  Ante,  vol.  2,  p.  360,  O.  S. ;      405,  O.  S. 
S.  C.  2  Cr.  &  M.  468.  id)  Ante,  vol.  1,  p.  187,  O.  S. 

(c)  2   Scott,   839  ;    Vide   also 

M  M  M  2 


ment  of  the  defendant,  for 
set  of  persons,  and  anoth 
application,  I  think,  was  n: 

Ersrine,  J.,  concurred. 

("resswell,  J. — If  a  ju 
with  all  its  consequences ; 
not  The  Court,  in  ordi: 
bring  themselves  within  th 
shall  be  made  within  a  i 
been  done  here ;  and  whel 
lowed  by  a  levy  of  the  goo< 
of  the  defendant,  we  can  d 
of  our  granting  this  appli 
the  plaintiff  of  his  remedy; 


Webb  i 
Where  tiio       ji  TCHERLEY,  Seijt, 
action  was        the  plamtiff  to  shew  cause 
uJ^tibil    the  11th  of  August,  1842,8 
^^im  YtiMi  *^  action  of  assumpsit,  anc 

defendant,  on 

tlie  omal  affidaTit,  it  was  changed  to  Berks,  and  the 
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month  of  May,  1841,  the  venue  being  laid  in  the  county  of  1843. 
the  city  of  Bristol.  Upon  the  application  of  the  defendant,  wI^bb 
and  on  the  usual  affidavit,  the  venue  was  changed  to  the  ^' 

county  of  Berks :  two  attempts  were  made  by  the  plamtin 
to  procure  the  venue  to  be  restored  to  Bristol,  but  without 
success,  and  at  length  the  cause  stood  for  trial  at  Abingdon, 
at  the  Summer  Assizes,  1842.  An  action  of  ejectment,  in 
which  the  same  parties  were  interested,  also  stood  for  trial 
at  the  same  time.  By  reason  of  the  pressure  of  business, 
however,  neither  cause  was  tried,  and  they  were  made 
remanets.  An  application  was  then  made  to  Coleridge^  J., 
at  Chambers,  by  the  plaintiff,  that  the  venue  should  be 
again  changed,  either  to  Bristol,  Gloucester  or  Middlesex, 
on  the  ground  that  one  Goodchild  was  an  important  and 
material  witness  in  the  cause,  and  that  he  was  in  a  danger- 
ous state  of  health,  and  that  it  was  apprehended  that  he 
would  not  live  long  enough  to  give  evidence  at  the  trial  at 
the  next  assizes.  This  application  was  opposed  by  the  de- 
fendant, but  on  the  11th  of  August,  the  learned  Judge 
made  an  order,  directing  the  venue  to  be  changed  to  Mid- 
dlesex, and  imposing  upon  the  plaintiff  the  terms,  that  he 
should  at  all  events  pay  the  additional  costs  to  be  incurred 
by  the  defendant,  by  reason  of  the  trial  being  had  in  Mid- 
dlesex instead  of  Berks.  The  object  of  the  present  motion 
was  to  rescind  this  order,  the  effect  of  which  would  be,  that 
the  venue  would  be  again  restored  to  the  latter  county,  and 
the  ground  on  which  it  was  made  was,  that  Goodchild,  the 
witness,  having  died  before  any  trial  could  be  had,  the  reason 
for  the  action  being  speedily  tried  had  been  removed,  and 
the  defendant  was  entitled  to  have  it  tried  at  Reading, 
where  the  next  assizes  would  be  held,  and  within  nine  miles 
of  which  place  the  cause  of  action  arose,  and  all  the  wit- 
nesses resided. 

Manning^  Seijt,  now  shewed  cause.  The  affidavits  dis- 
closed the  fact,  that  although  the  witnesses  lived  within 
nine  miles  of  Reading,  the  locality  of  their  residence  wa9 


reasuu  lur  lue  cuauge  lwck 
granted  this  motion,  it  wou 
defendant,  it  was  sworn,  had 
fanning,  in  which  he  had  be 
Court  would  impose  upon  hii 
rity  for  costs. 

Atcherleyy  in  support  of  thi 

TiNDAL,  C.  J. — The  ordei 
a  proper  and  just  order  at  t 
the  witness  whose  evidence  i 
then  ill,  and  might  die  befo 
died,  and  the  reason  which  b 
exists,  and  the  case,  therefore 
same  position  m  which  it  wa 
and  it  is  proper  and  reason 
good  cause  exists  to  the  con 
tried  in  Berkshire,  where  it  a 
however,  the  plaintiff  has  a 
therefore,  I  think  that  if  anj 
the  venue  being  taken  back  t 
pay  them. 

Kbakinr  and  Crrmwrt.t^ 
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1843. 


^^ V ' 

Pardoe  v.  Terrbtt. 

A  ALFOURDy  Serjt,  shewed  cause   against  a  rule  for  Where  a  rule 
setting  aside  a  writ  of  distringas.     The  ground  on  which  the  xme^  upon  the 
rule  had  been  obtained  was,  that  the  calls  alletred  to  have  J°™*  affidavit 

'  o  ^  oftwodepo- 

been  made  at  the  residence  of  the  defendant,  with  a  view  to  nenu,  sworn 
serve  the  writ  of  summons,  had  not  in  reality  been  made,  missioner,  the 
The  learned  Seijeant,  having  contended  against  the  suffi-  ^^J[f  jf  ^e  foU 
ciency  of  the  affidavits  negativing  the  facts  of  the  calls,  jf  J*°8:  *«""!» 
objected  that  the  affidavits  upon  which  this  rule  had  been  the  23rd  of 
obtained  were  defective.     They  were  the  joint  affidavits  of  behi^adover 
Joseph  Price,  and  Anna  Maria  Price,  and  the  jurat  was  J^nder«t^by 
as  follows: — "Sworn  at  Clare,  in  the  county  of  Suffolk,  the  said  J.  A. 
the  23rd  day  of  January,  1843,  being  read  over  to  and  fully  before  me,  &c.! 
understood  by  the  said  Joseph  Price,  and   Anna  Maria  Ji^^!"  &c. ; 
Price,  before  me,  &c.,  a  commissioner,  &c.,  (the  marks  of  *}*®  Court  held 
J.  Price,  and  A.  M.  Price).**    It  was  objected  that  there  formal,  on  the 
was  no  sufficient  statement  that  both  deponents  were  sworn,  ^  not  appei 
nor  were  the  marks  of  the  deponents  certified.  TOuenu  had' 


tar 
le- 


I  sworn ; 
and  discharged 

Dowlinffy  Seijt,  in  support  of  the  rule,  urged  that  it  was  the  rule,  on  the 
incompetent  to  the  other  side  to  take  this  objection  after  ^^^Uy. 
having  shewed  cause  upon  the  merits;  and  that  such  shewing 
cause  operated  as  a  waiver.  From  the  body  of  the  affida- 
vits, it  appeared  that  both  parties  stated  facts,  and  coupling 
this  with  the  jurat,  it  could  not  be  doubted  that  both  had 
been  sworn. 

TiNDAL,  C.  J. — I  think  that  the  jurat  is  clearly  defective, 
for  it  may  be  quite  consistent  with  it,  that  only  one  depo- 
nent was  sworn.  Peijury  could  not  be  assigned  upon  such 
an  affidavit. 

Rule  discharged,  the  costs  to  be  costs  in  the  cause. 


wtts  tuts;     "  owuru  utsiuiis  uit 

Bompasy  Serjt,  in  support  ( 

TiNDAL,  C.  J. — The  tei 
Geo.  3,  (a),  are  "  upon  every 
or  before  any  commissioner 
more  deponents,  the  names  c 
the  affidavit  shall  be  written 
Fdsson  {b\  the  Court  exprcE 
should  be  strictly  observed. 


(fl)  7  T.  R.  82. 


{b) 


The  Court  will 
not  atscnt  to 
an  application 
on  the  part  of 
the  deftndant 
•l^nst  a  she- 
nff  to  return  a 
writ  of  ca.  sa. 
iasned  a^rainst 
him,  unless  ho 
r  some 


Williams 

Andrews,  Serjt,  move 

that  a  side-bar  rule  obtaine< 
the  sheriff  of  Surrey  to  reti 
this  action,  should  be  dischar 
he  moved  disclosed  the  folic 
October,  1842,  a  writ  of  ca.  s{ 
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18*.  8i  for  the  costs  of  the  writ,  &c.,  and  incidental  ex-        1813. 
penses  was  issued ;  that  on  the  14th  of  November,  the  de-      Williams 
fendant  was  arrested  under  the  writ,  and  paid  into  the  hands  ^'^ 

of  the  sheriff,  under  protest,  upon  the  ground  that  the  writ 
had  been  improperly  executed  upon  him,  whilst  he  was  on 
his  way  to  this  Court  (a),  the  sum  of  15/.  125.  2d. ;  that 
on  the  16th  of  November,  the  defendant  obtained  a  rule  in 
this  Court,  calling  upon  the  plaintiff  to  shew  cause  why 
he  should  not  refund  the  sum  so  paid  by  him,  and  that  on 
the  23rd  of  November  that  rule  was  made  absolute,  the 
term  being  imposed  upon  the  defendant,  that  he  should 
bring  no  action ;  that  on  the  29th  of  November,  the  plain- 
tiff was  served  with  a  copy  of  the  rule  absolute ;  that  on 
the  25th  of  November,  the  defendant  obtained  a  side-bar 
rule^  calling  upon  the  sheriff  to  return  the  writ  of  ca.  sa. ; 
that  on  the  29th,  the  plaintiff  took  out  a  summons  at 
Chambers,  to  discharge  the  side-bar  rule,  and  that  on  the 
following  day  (the  30th)  an  order  was  made  by  JErskine,  J., 
enlarging  the  time  for  the  sheriff  to  return  the  writ  until 
the  present  Term ;  that  on  the  2nd  of  December,  the  plain- 
tiff repaid  to  the  defendant  the  sum  directed  to  be  paid  by 
the  rule  of  this  Court  of  the  23rd  of  November,  and  that 
the  defendant  thereupon  tendered  the  sum  of  13/.  13^.  lOd., 
as  being  the  amount  due  under  the  judgment,  and  upon 
the  vmt  of  ca.  sa. ;  that  the  plaintiff  refused  to  accept  that 
sum,  claiming  a  further  amount  in  respect  of  interest  and 
costs ;  and  that  the  amount  due  to  the  plaintiff  under  the 
judgment  had  not  been  paid.  It  was  now  contended,  first, 
that  the  writ  remained  unexecuted,  for  that  the  defendant 
had  not  tendered  a  sufficient  sum  to  satisfy  the  writ ;  and 
secondly,  that  it  was  incompetent  for  the  defendant  to 
come  to  the  Court  with  such  an  application. 

Manning^  Seijt.,  contr^  urged  that  the  defendant  having 
tendered  all  that  was  indorsed  on  the  writ,  had  complied 

(a)  Ante,  p.  660. 


the  43  (ieo.  3,  c.  71 ;  the  she 
nor  paid  the  money  into  C 
sirous  of  leaving  the  money  i; 
the  action^  and  to  pay  in  10/. 
the  7  &  8  Geo.  4,  c.  71 ;  and 
defendant,  for  a  rule,  calling 
writ,  Pattesan,  J.,  granted  a  i 
to  return  the  writ,  or  to  b 
saying,  "  I  do  not  see  why  t 
liberty  to  rule  the  sheriff  to  i 
plaintiff."  [Maule,  J.— This 
principle  there  adopted.  Be 
s.  2,  it  is  provided,  that  '^a 
tested  on  the  day  on  which 
made  returnable  immediate 
This  vrrit  cannot  be  said  to  h 

TiNDAL,  C.  J. — When  a  d 
application,  he  is  bound  to  i 
stances  to  justify  it  The  defe 
taken  to  bring  no  action  in  re 
what  can  be  hb  object  in  seel 
returned.  Circumstances  m 
defendant  may  come  with  sue 


Webb. 
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But  if  we  granted  this  application  on  the  grounds  on  which 
it  is  sought  to  be  sustained,  there  is  hardly  any  case  in 
which  we  could  refuse  a  similar  motion. 

Maule,  J. — The  defendant,  in  fact,  has  no  interest  or 
right  to  interfere  in  the  matter.  If  we  were  to  grant  his 
rule,  the  plaintiff  might  be  thereby  disabled  from  obtaining 
the  fruits  of  his  execution. 

Rule  absolute,  for  discharging  the  side-bar  rule. 


BADBfAN  t7.  PUOH. 

X  INDAL,  C.  J.,  on  the  24th  of  November,  delivered  The  plaintiff 

judgment  in  this  case.     He  said,  this  was  a  rule  obtained  aMumpsitl°and 

by  my  Brother  Wilde,  calling  upon  the  defendant  to  shew  *^«  declwration 

cause  why  an  order  of  my  Brother  Coleridge,  dated  the  counts;  the 

14th  of  July  last,  and  a  rule  of  Court,  dated  the  16th  of  pleaded  non- 

the  same  month,  and  the  writ  of  fi.  fa.  issued  in  this  cause,  JJ^^J^Uireo 

should  not  respectively  be  set  aside  for  irregularity,  and  *^"°*^  •"**  ^ 

deliTered  a 
fpecial  demurrer ;  the  defendant  having  eyentnally  obtained  judgment  on  the  demurrer,  an  order 
was  granted  to  him,  that  he  should  be  at  liberty  to  add  pleas  of  payment  and  set-off;  the  pleas 
were  delivered,  but  bore  no  date,  and  were  not  siffn^  by  counsel ;  the  plaintiff  thereupon  signed 
interlocutory  judgment  for  want  of  a  plea,  and  d^ivered  a  notice  of  inquiry  of  damages  :  Heldt 
that  such  judgment  was  irregular,  for  that  even  supposing  the  two  pleas  of  payment  and  set-off 
to  have  been  nullities,  the  unobjectionable  plea  of  the  general  issue  still  remained  untried  upon 
the  record. 

A  Judge's  order  for  setting  aside  a  judgment  signed  by  the  plaintiff  for  want  of  a  plea,  was 
obtained  on  the  14th  of  July,  (in  Vacation,)  and  by  the  order  it  was  directed,  that  the  costs  of 
the  application  should  be  paid  by  the  plaintiff;  on  the  16th  of  July,  the  costs  were  taxed,  and 
the  luster's  allocatur  indorsed  on  the  order ;  on  the  same  day,  a  rule  was  drawn  up,  as  of 
Trinity  Term,  5  Vict.,  but  dated  of  the  16th  of  July,  which  recited,  in  terms,  the  Judge's  order 
of  the  Uth,  and  made  that  order  a  rule  of  Court,  and  fbrther  directed,  that  the  plaintiff  should 
MT  the  costs  of  the  application  for  that  rule :  The  costs  of  the  rule  were  taxed  on  the  1 8th  of 
Jiuy,  and  on  the  same  day  the  defendant  issued  a  writ  of  fi.  fa.,  to  levy  91.  6«.  8d..  being  the 
■mount  of  costs  taxed  on  the  Judge's  order,  and  also  on  the  rule  of  Court,  such  writ  being  in 
the  form.  No.  8,  directed  by  the  Reg.  Gen.,  H.  T.,  2  Vict.,  to  be  used  on  an  order  of  Court  for 
thepayment  of  money :  Htld^  first,  that  the  rule  was  regular,  in  makinff  the  Judge's  order  a  rule 
of  Clomrt,  as  of  T.  T.,  although  such  order  was  dated  and  granted  in  Vacation  ;  and,  secondly, 
that  the  writ  of  fi.  fa.  issued  on  such  rule,  was  invalid,  and  that  the  form  of  writ  which  should 
have  been  adopted,  was  No.  9,  Ref.  Gen.,  H.  T.,  2  Vict.,  described  to  be  a  writ  of  fi.  fa.  on  an 
order  of  Court,  for  the  payment  of  money  and  costs ;  for  that  the  costs  of  making  the  Judge's 
order  a  rule  of  Court,  were  not  yet  ascertained  at  the  time  of  making  such  rule,  and  that  those 
costs  should  therefore  have  been  distinguished  from  the  previous  costs  under  the  Judge's  order, 
and  the  taxation  should  have  been  separately  stated,  according  to  the  terms  of  such  Ust-named 
form. 


assumpsit  in  this  action  v 
counts,  and  that  on  the  14t 
ant  delivered  a  special  den 
plea  of  non-assumpsit  to  tl 
18  th,  the  demurrer  to  th 
Judge's  order,  as  frivolous, 
signed  by  the  plaintiff  oi 
plea.  This  judgment  wa 
gularity  by  a  Judge's  ordc 
given  to  the  plaintiff  to  an 
of  costs,  the  amount  of  w] 
fixed  at  4iL,  and  ten  days 
that  sum;  at  the  expirati 
payment  by  the  plaintiff,  t 
to  sign  judgment  for  want 
costs  not  having  been  ps 
defendant  signed  judgme 
question  arises  as  to  the  ^ 
count«  On  the  6th  of  c 
Judge's  order,  that  he  she 
payment  and  a  plea  of  set 
already  pleaded  to  the 
having  been  made  a  rule 
set-off  were  in  due  time  d 
of  Court,  but  the  pleas  i 


r.A     K. 
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summons  for  settiDg  aside  this  judgment  on  the  last  three        1843. 
counts,  and  on  the  14th  of  July,  the  order  mentioned  in      Badman 
the  rule  nisi  was  made  by  my  Brother  Coleridge^  ordering  »• 

that  the  judgment  so  signed  by  the  plaintiff  on  the  7  th  of 
July  be  set  aside,  with  costs  to  be  taxed,  to  be  paid  by  the 
plaintiff  to  the  defendant,  his  attorney,  or  agent  Mr. 
Pitcher's  affidavit  then  proceeds  to  state,  that  on  the  16th 
of  July,  the  costs  of  setting  aside  the  judgment  of  the  7th 
were  taxed,  and  allowed  by  the  Master  at  the  sum  of  62.  5#. 
That  that  sum  was  on  the  same  day  demanded  of  the 
plaintiff's  attorney,  who  declined  to  pay  it,  on  the  ground 
of  his  not  having  at  that  time  received  any  instructions 
from  his  client  for  that  purpose,  and  that  no  other  demand 
had  ever  been  made  of  payment  of  such  costs.  That  after* 
wards^  on  the  same  16  th  of  July,  the  rule  of  Court  now 
sought  to  be  set  aside  was  drawn  up,  which  rule,  entitled 
as  of  Trinity  Term,  5  Vict,  but  dated  Saturday  16th  of 
July,  after  reciting  verbatim  the  order  of  my  Brother  Cole^ 
ridffe,  dated  14th  of  Jiily,  makes  that  order  a  rule  of  Courts 
and  further  orders  that  the  plaintiff  should  pay  to  the 
defendant  or  his  attorney,  the  costs  of  and  occasioned  by 
that  application  to  the  Court,  to  be  taxed  by  one  of  the 
Masters  of  the  Court  The  affidavit  then  states,  that  the 
costs  of  that  application  and  rule  were  afterwards  taxed, 
but  that  no  notice  of  such  taxation  had  ever  been  given  to 
the  plaintiff's  attorney;  that  on  the  18th  of  July,  a  writ  of 
fieri  facias  was  sued  out  by  the  defendant,  directed  to  the 
sheriff  of  Middlesex,  which  was  in  this  form:  ^'We  com- 
mand you,  that  of  the  goods  and  chattels  of  Henry  Badman 
in  your  bailiwick,  you  cause  to  be  made  9/.  6#.  8d,  which 
lately  in  our  Court,  before  our  justices  at  Westminster,  by 
rule  of  our  said  Court,  entitled  '  Trinity  Term,  in  the  fifth 
year  of  the  reign  of  Queen  Victoria,  Badman  against 
Pugh,  Saturday,  16th  of  July,'  were,  by  the  said  Court, 
ordered  to  be  paid  by  the  said  Henry  Badman  to  the  said 
John  Pugh,  and  that  of  the  said  goods  and  chattels  of  the 
said  Henry  Badman  in  your  bailiwick,  you  further  cause 


affidavit  further  states,  that 
were  never  demanded  of  the 
part  of  the  sum  of  9L  6s.  8< 
and  the  indorsement  there< 
the  sheriff  seized  the  plainti 
on  the  23rd9  an  application 
my  Brother  Coleridge  at  Ch 
Court,  and  the  writ  of  fieri 
gularity.  That  upon  such  i 
that  upon  payment  by  the  | 
week,  to  abide  the  event,  th 
that  all  proceedings  under 
be  stayed  until  the  fifth  day 
Term.  And  the  affidavit  t 
sum  or  \5L  was  paid  into  C 
drew  the  execution  pursuant 
cause  against  the  rule,  an 
managing  clerk  of  the  defe 
affidavit  by  Mr.  Hardwen,  tl 
read  for  the  defendant;  in 
stated,  which,  as  the  defei 
waiver  of  the  objection  of 
pleas,  and  in  which  it  is  swo 
appointment  to  tax  had  b 
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fieri  facias.     Upon  these  affidayits  my  Brother  Wilde  was        1843. 
compelled  to  abandon  that  part  of  his  rule  that  asked  for      j^„^^ 
the  payment  of  the   15L  out  of  Court,  and  also  to  re-  »• 

linquish  his  objection  that  no  notice  to  tax  the  costs 
under  the  rule  of  Court  had  been  given  to  the  plaintiff. 
But  he  still  insisted,  first,  that  the  interlocutory  judg- 
ment signed  on  the  7  th  of  July,  for  want  of  a  plea  to 
the  three  last  counts  of  the  declaration,  was  regular,  and 
therefore,  that  the  order  of  my  Brother  Coleridge^  of  the  14th 
of  July,  setting  that  judgment  aside,  and  all  the  subsequent 
proceedings,  ought  to  be  set  aside  by  the  Court  Secondly, 
that  even  if  the  judgment  was  irregular,  and  my  Brother 
Cokridg4?%  order  right,  that  the  rule  of  Court  was  irregular 
and  ought  to  be  set  aside ;  first,  because  the  order  having 
been  made  in  Vacation,  the  rule  of  Court  ought  to  have 
been  entitled  as  of  the  next  succeeding  Term ;  that  if  pro- 
perly entitled,  as  of  the  preceding  Term,  it  could  have  no 
effect  as  a  judgment  of  that  Term,  to  warrant  the  issue  of 
the  fieri  &cias  in  the  Vacation;  and  lastly,  he  objected 
that  the  fieri  &cias  itself  and  the  levy  under  it  were  irre- 
gular; first,  on  the  ground  that  as  the  effect  given  to  rules 
of  Court  for  the  payment  of  money  or  costs,  was  intended 
as  a  substitute  for  the  remedy  by  attachment,  a  personal 
demand  of  the  costs  ought  to  have  been  made  upon  the 
plaintiff  before  execution  was  issued.  Secondly,  that  the 
writ  of  fieri  fiu:ias  was  not  in  the  form  prescribed  by  the 
rules  of  all  the  Courts,  framed  under  the  statute  1  &  2  Vict« 
c.  110.  Thirdly,  that  the  indorsement  to  levy  expenses  of 
the  writ  and  sheriff's  poundage  was  erroneous  and  ren- 
dered the  vrrit  itself  bad.  And  lastly,  that  at  all  events 
the  levy  of  the  expenses  of  the  writ  and  sherifi^s  poundage 
was  irregular,  and  ought  therefore  to  be  set  aside.  It  will 
be  necessary  to  consider  each  of  these  grounds  of  objection 
in  their  order.  As  to  the  first  objection,  on  the  ground  of 
the  irregularity  of  the  judgment,  it  was  contended,  on  the 
part  of  the  plaintiff,  that  the  judgment  signed  on  the  7th 
of  July  for  want  of  a  plea  to  the  three  last  counts  of  the 


sons  before  urged  (on  which,  1 
can  be  held  to  avoid  the  ohy 
issue.  We  arc,  therefore,  o: 
signed  by  the  plaintiff  was  irre; 
Brother  Coleridge  ought  not  to 
jection  is  as  to  the  suflBciency  c 
is  entitled  of  Trinity  Term,  a 
and  after  reciting  the  order  o1 
the  14th  of  July,  makes  that  ( 
the  objection  is,  that  the  n 
and  bad,  because  it  a£fects  t( 
14th  of  July,  the  effect  of  a  j 
preceding  Trinity  Term.  Ar 
was  cited,  as  an  authority, 
given  to  it  Upon  reference 
it  always  has  been  the  pra< 
o6Bcer  to  draw  up,  and  deli^ 
Court  making  the  oilers  o: 
rules  of  Court  as  of  the  prec 
practice  appears  to  have  bee] 
Court  of  Exchequer.  But  ir 
Court  in  1833,  refused  to  gr 
dience  to  a  Judge's  order  n 
been  made  a  rule  of  Court  i 
the  ground  of  the  incongnii 
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Tetiu.     The  practice  was,  nevertheless,  still  continued  in        1843. 
this  Court,  and  has  since  been  sanctioned  and  established      badmak 
hy  a  genera]  rule  of  all  the  Courts,  made  by  the  Judges  in  «^- 

BUlary  Term,  1  Vict,  (a),  under  the  provisions  of  the  stat. 
3  &  4  Wm.  4,  c.  42,  8.  1,  whereby  it  is  ordered,  that  every 
role  of  Court  delivered  out  in  Vacation,  shall  be  dated  the 
day  of  the  month  and  week  on  whi^ h  the  same  is  delivered 
out,  but  shall  be  entitled  as  of  the  Term  immediately  pre- 
ceding such  Vacation.  The  rule,  therefore,  has  been  drawn 
up  according  to  the  form  prescribed  to  the  officers  by  this 
general  rule.  And  we  see  no  reason  why  this  form  should 
not  be  adopted  in  cases  like  the  present,  where  it  is  sought  to 
enforce  the  payment  of  costs  under  a  Judge's  order,  as  well  as 
in  the  ordinary  cases  of  rules  to  plead  several  measures,  or 
rules  to  compute  which  by  reference  to  the  title  of  the  Term, 
would  (since  the  new  practice  of  dating  the  summons  and 
pleadings)  in  very  many  cases  appear  to  have  been  pre- 
maturely made,  but  which  are  placed  in  their  proper  order  by 
reference  to  the  date  inserted  according  to  the  general  rule. 
The  insertion  of  that  date  protects  the  parties  from  any 
undue  use  of  the  title  of  the  Term,  while  the  party  entitled  to 
the  payment  is  enabled  to  avail  himself  of  the  more  speedy 
remedy  provided  by  the  statute  1  &  2  Vict  c.  110,  and 
the  incongruity  is  in  substance  removed  by  shewing  the 
real  day  when  the  rule  of  Court  was  drawn  up,  and  from 
which  it  commences  its  practical  operation.  We  think, ' 
therefore,  that  the  rule  of  Court  was  properly  drawn  up, 
and  warranted  the  issuing,  in  Vacation,  of  a  writ  of  fieri 
fiicias  to  enforce  the  payment  of  the  costs  awarded.  The 
remaining  objections  relate  to  the  regularity  of  issuing  the 
fi.  fiL  and  the  levy  under  it,  but  although  several  objections 
have  been  raised  against  them,  it  will  be  unnecessary  to 
consider  any  other  than  that  which  relates  to  its  form, 
upon  which  objection  we  agree  that  the  writ  of  fieri  ftcias 
is  irregular,  and  must  be  set  aside.      The  objection,  in 

{a)  Ante,  vol.  6,  p.  394,  O.  S. :  3  M.  &  W.  154 .  Jerv.  Rules,  153. 
VOL.  n. — N.  8.  N  N  N  D.  P.  C. 
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No.  9,  expressly  points  out  how  the  costs  of  the  rule  are  to  1843« 
be  stated  on  the  face  of  the  writ,  making  the  date  of  the  badman 
taxation  the  period  from  which  the  interest  is  to  commence, 
we  must  assume  that  the  Judges  considered  that  statement 
material,  and  a  matter  of  substance,  so  as  to  make  the  total 
omission  of  it  an  irregularity  at  least  It  is  true,  that  in 
this  case  the  date  from  which  the  interest  is  to  be 
calculated,  is  in  fact  the  date  of  the  taxation  of  the  costs 
of  the  rule,  and  is,  therefore,  the  correct  date,  but  there  is 
nothing  on  the  face  of  the  writ,  to  shew  such  date ;  and  to 
hold  this  writ  sufficient,  would  be  in  effect  to  hold,  that  the 
form  No.  9  is  altogether  superfluous,  and  that  in  all  cases 
even  where  the  costs  of  the  rule  are  included  in  the  levy, 
the  form  No.  8,  will  be  sufficient  We  are,  therefore,  of 
opinion,  that  so  much  of  the  rule  as  seeks  to  set  aside  the 
writ,  and  the  levy  under  it,  should  be  made  absolute ;  and 
88  it  becomes  unnecessary  in  consequence,  to  say  anything 
about  the  two  remaining  objections  to  the  indorsement  of 
the  writ,  and  the  levy,  the  rest  of  the  rule  will  of  course  be 
dischatrged.  But  we  think  that  the  best  conclusion  to  this 
harrassing  proceeding,  would  be,  for  the  defendant  to  take 
by  consent  a  rule,  that  on  payment  of  the  costs  of  this 
application,  and  refunding  the  costs  of  the  writ,  and  sheriff^s 
poundage  within  one  week,  the  defendant  should  be  at 
liberty  to  amend  the  writ,  by  substituting  the  sum  of 
6L  5s.  Od.,  for  the  9/.  Qs.  Sd,  at  the  commencement  of  the 
writ,  and  adding  the  clause  for  the  costs  of  the  rule,  as 
prescribed  by  form  No.  9,  and  at  the  same  time  omitting 
the  costs  of  the  writ  and  the  sheriff's  poundage  in  the 
indorsement,  the  plaintiff  undertaking  to  bring  no  action  ; 
otherwise  the  rule  must  be  made  absolute  for  setting  aside 
the  writ,  and  levy  under  it 

Sir  Thomas  Wilde,  Seijt,  argued  in  support  of  the  rule. 

Channelly  Seijt,  shewed  cause. 

Rule  accordingly. 

N    N   N    2 


money  with 
interest,  but 
did  not  specifj 
the  day  nrom 
which  it  was 
claimed  that 
the  interest 
should  run, 
the  Court 
granted  a  dis- 
tringas to  com- 
pel appearance 
upon  tnc  usual 
affidavit, 
leaving  it  to 
the  defendant 
to  raise  ob- 
jection  to  the 
regularity  of 
the  writ. 


the  writ  of  summons  1 
plaintiff  claims  502.  for  < 
day  from  which  the  inl 
stated.  This  was  an  i 
defendant  might  tender 
the  plaintiff,  at  all  event 

TiNDAL,  C.  J.— The 
peril.  Probably  the  d< 
set  aside  the  writ  of  sun 
mode  of  proceeding. 


(fl)  Vide    Coppelo    v.    B\ 
ante,  vol.  3,  p.  166,  O.  S. ; 
1  C,  M.  &  R.  575. 


Raphael  t?. 


lioMPAS,  Seijt,  hai 
plaintiff  to  shew  cause  "^ 


The  plaintiff 

declared  in 

caie,  and  al- 

lesred  that  the 

d^radaots  were  common  carrien,  azKi  had  receit 

Binningham,  and  there  to  be  delivered  for  reaaom 

sftfeW  and  leciirely  to  can'y  and  deliver  the  goods, 

and  delivering  the  same  kiad  long  since  elapsed,  i 

did  not  deliver  the  goods  to  the  plaintiff^  and  thai 
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in  this  action.    The  plaintiff  declared  in  case:  and  the  de-        \^\ti, 
claration  stated  that  the  defendants  were  common  carriers      Raphael 
of  ffoods  for  hire,  and  that  the  plaintiff  delivered  to  them  as      „    "• 
such  carriers,  and  the  defendants  received  from  him,  divers     and  Others. 
goods  of  the  plaintiff  to  be  carried  for  hire  by  the  defendants, 
from  London  to  Birmingham,  and  there  to  be  delivered  by 
the  defendants  to  the  plaintiff,  for  reward  to  the  defendants, 
and  it  then  became  and  was  the  duty  of  the  defendants 
safely  and  securely  to  carry  and  convey  and  deliver  the 
said  goods  as  aforesaid :  that  a  reasonable  time  had  elapsed 
for  the  defendants  to  have  carried  and  conveyed  and  de- 
livered the  said  goods  as  aforesaid  before  the  commence- 
ment of  this  suit,  yet  that  the  defendants,  neglecting  their 
duty,  did  not  safely  or  securely  carry  or  convey  the  said 
goods  from  London  to  Birmingham,  aforesaid,  nor  at  Bir- 
mingham, aforesaid,  safely  or  securely  delivered  the  same 
for  the  plaintiff,  but  so  negligently  and  improperly  conducted 
themselves  in  that  behalf,  that  by  and  through  the  negli- 
gence, and  in  default  of  the  defendants  in  the  premises,  the 
said  goods  then  became,  and  were,  and  are  wholly  lost  to 
the  plaintiff     The  defendants  pleaded,  first,  not  guilty; 
secondly,  that  the  plaintiff  did  not  deliver  to  the  defendants, 
nor  did  the  defendants  receive  from  the  plaintiff,  the  goods 
of  the  plaintiff  in  manner  and  form  as  in  the  declaration 
alleged     Issue  was  joined  upon  these  pleas,  and  the  cause 
went  down  for  trial  before  Tindaly  C.  J.,    at  the  sittings 
in  London,  after  Michaelmas  Term,  1842.     From  the  evi- 
dence  it  appeared,   that  on  the  8th  of  August,  1841,  a 
parcel  containing  quills  was  delivered  to  the  defendants  at 
their  place  of  business  in  London,  addressed  to  the  plaintiff 
at  "  Mr.  Myers's,  Green  Man,  Edgebaston  Street,  Bir- 
mingham."    In  the  ordinary  course  the  parcel  would  have 
been  delivered  on  the  10th  of  August,  but  although  in- 
quiries were  made  for  it,  both  at  Birmingham  and  in  Lon- 
don at  the  o£Sces  of  the  defendants,  it  could  not  be  found. 
The  plaintiff  had  purchased  the  quills  with  a  view  to  their 
exportation  to  Montreal,  in  pursuance  of  a  contract,  and 


tion  here  adopted,  dam 
this  footing,  for  that  the 
on  the  part  of  the  defen 
reasonable  time,  nor  a  fa 
but  that  the  declaration 
ants'  duty  safely  to  cai 
breach  that  the  goods  in 
Chief  Justice  left  the  < 
goods  had  been  delivei 
gave  the  defendants  lei 
objection  taken  by  then 

TcUfaurd,  Serjt.,  (wil 
now  shewed  cause,  and 
entitled  to  retain  his  v< 
sustained  by  the  evidenc 
the  declaration  was,  tl 
forthwith,  and  the  aigu 
fendants,  that  a  reasoni 
the  delivery  of  the  goa 
allegation.  The  circi 
purposes  of  the  plaintiff 
for  he  had  a  specific 
frustrated  by  the  n^ligc 
argument  was  not  inoom 
bad  been  actually  deliv 
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He  cited  Bonafous  v.  Walker  {a\  Gardiner  v.  Croasdale  (A), 
and  Dams  v.  Chapman  (c). 

Bampasy  Serjt,  in  support  of  the  rule.  The  issue  taken 
was  merely  upon  the  safe  and  secure  delivery  of  the  goods, 
and  the  all^ation  that  they  were  safely  and  securely 
delivered,  was  satisfied  by  proof  that  they  were  delivered 
before  the  commencement  of  the  suit.  The  plaintiff,  no 
doubt,  might  have  recovered  damages  for  their  non- 
delivery within  a  reasonable  time,  "but  that  issue  was  not 
raised  in  the  present  case,  for  the  loss  of  the  parcel,  and  its 
non-delivery  in  a  reasonable  time,  were  perfectly  distinct 
grounds  of  action.  In  Golden  v.  Manning  (rf),  the  first 
count  of  the  declaration  was  for  negligence,  for  not  taking 
care  to  carry  goods,  and  to  deliver  the  same,  the  second 
count  was  for  not  canying  and  delivering  the  goods  in  a 
reasonable  time,  the  third  count  was  for  non-delivery  in  a 
reasonable  time,  with  a  breach  of  the  promise  and  under- 
taking; and  this  was  the  form  of  declaration  which  should 
have  been  here  adopted. 

Cur.  adv.  vtdt. 


184  L 


Raphakl 

V. 

Pick  FORD 
and  OUien. 


Tdvdal,  C.  J. — ^This  case  was  tried  before  me  at  Guild- 
hally  at  the  sitting  after  last  Michaelmas  Term.  The  de- 
claration, which  was  in  case,  alleged  that  the  defendants 
were  common  carriers,  and  that  the  plaintiff  delivered  to 
them,  and  they  received  certain  goods  of  the  plaintiff,  to 
be  carried  for  him  firom  London  to  Birmingham,  and  there 
to  be  delivered  to  the  plaintiff  for  reasonable  hire  and 
reward;  and  then  averred  that  it  was  the  duty  of  the 
defendants  safely  and  securely  to  carry  and  deliver  the  said 
goods  as  aforesaid,  but  that  although  a  reasonable  time  for 
carrying  and  delivering  the  goods  as  aforesaid  had  long 
since  elapsed,  yet  the  defendants  neglecting  their  duty  in 


(a)  2  T.  R.  126. 
(6)  2  Burr.  904. 
(c)  Anie,  vol.  9»  p.  645,  O.  S. ; 


S.  C.  3  Scott's  N.  R. 
2  Man.  &  Gr.  921. 
(d)  3  Wils.  420. 
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carry  and  deliver  the  parcel^  and  then  to  have  averred  as 
a  breach  that  the  defendants  had  not  delivered  the  parcel 
within  a  reasonable  time ;  and  we  were  referred  to  the  case 
of  Golden  v.  Manning  and  Another  {a\  where  the  declaration 
contained  three  counts ;  the  first,  like  that  under  discussion ; 
the  second,  in  the  form  which  my  Brother  Bompas  con- 
tended, as  I  have  already  stated,  this  ought  to  have  fol- 
lowed; and  a  third,  alleging  a  promise  to  deliver  in  a 
reasonable  time,  and  a  breach,  like  the  breach  in  the 
present  declaration ;  and  it  was  said,  that  before  the  new 
rules  of  pleading,  counts  for  not  delivering  within  a 
reasonable  time  were  usually  added  to  the  general  count 
But  no  authority  was  cited  to  shew  that  this  was  necessary, 
and  there  is  nothing  in  the  case  in  3rd  Wilson^  either  by 
way  of  argument  at  the  Bar,  or  dictum  fi:t)m  the  Bench 
upon  the  subject ;  and  if  the  practice  before  the  New  Rules 
were  to  be  taken  as  affording  a  safe  guide  as  to  the  ne- 
cessity of  such  a  count,  it  would  lead  to  the  conclusion  that 
a  plaintiff  could  not  recover  upon  a  common  indebitatus 
count  for  goods  sold  and  delivered,  or  upon  the  general 
count  for  work  and  labour  where  no  price  was  agreed, 
because  in  former  days  the  pleaders  always  added  counts 
upon  the  quantum  valebant  and  quantum  meruit.  In  the 
absence  of  all  authority,  therefore,  we  must  examine  the 
argument  as  presented  to  us,  and  in  so  doing  we  must 
keep  in  mind  that  we  are  not  discussing  a  question  of 
pleading  upon  a  special  demurrer,  but  simply  ascertaining 
whether  the  allegations  in  the  declaration  are  supported 
by  the  evidence,  and  we  will  consider,  first,  the  allegation 
of  the  defendants'  duty ;  and,  secondly,  the  allegation  of 
the  breach.  It  is  not  denied,  that  if  the  action  had  been 
brought  for  the  total  loss  of  the  parcel,  and  the  evidence 
had  shewn  that  it  had  never  been  delivered,  that  the 
plaintiff  would  have  been  entitled  to  recover  upon  the  de- 
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1845.  clantioD  as  now  fiamed ;  and  ifao,  then  it  neccflsarilj  Mows 
that  the  evidence  given  as  to  the  contract  and  doty  of  the 
defiendant^  woold  prove  the  duty  as  la^  Neither  could  it 
be  denied,  that  if  it  had  been  allied  to  be  the  defisodants' 
du^  to  deliver  vrithin  a  reasonable  time,  the  same  evidence 
would  have  been  soflBcient  to  su|qx^  that  allegation ;  th€ 
du^  to  deliver  within  a  reasonable  time  being  merely  i 
term  engrafted  bj  kgal  implication  upon  a  promise  oi 
du^  to  deliver  generally.  No  valid  objection,  therefore, 
exists  to  the  proof  erf*  the  do^  as  alleged.  Whether  such 
allegation  would  have  been  good  upon  special  demurrer, 
if  the  only  breach  had  been  the  non-delivery  within  i 
reasonable  time  is  another  question  not  material  to  ooi 
present  inquiry.  But  it  is  said  there  is  no  such  breach 
alleged  in  this  declaration,  and  yet  that  is  the  only  breacb 
supported  by  the  evidence.  But  we  think  that  the  breach 
in  this  declaration,  may  be  read  as,  in  effect,  stating  thai 
the  defendants  did  not  within  a  reasonable  time^  nor  at  any 
time  afterwards^  ddiver  the  goods  to  the  plaintiff,  but  that 
by  the  defendants'  negligence,  they  became  wholly  lost  to 
the  plaintiff.  And  if  the  breach  had  been  so  in  form,  it 
would  have  been  sufficient  for  the  {daintiff  to  prove  so 
much  of  the  breach  as  would  support  his  right  of  actioo, 
and  as  the  onus  of  proving  the  delivery  would  rest  upon 
the  defendant^  unless  they  proved  a  delivery  within  a 
reasonable  time,  the  plaintiff^s  right  of  action,  and,  there- 
fore, the  breach  alleged  would  be  established.  We  are, 
therefore,  of  opinion  that  the  plaintiff  is  entitled  to  retab 
his  verdict,  and  that  this  rule  must  be  discharged. 

Rule  discharged. 


I 
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^ V ' 

Doe  dem.  Bower  v,  Rob. 
JoOMPAS,  Seijty   moved   for   judgment    against    the  Where  the 

1     .  rrti  .  .  !•     1  •         tenant  in  pos- 

casual  ejector.     1  he  tenant  m  possession  of  the  premises  session  of  the 

in  dispute  was  an  attorney,  and  service  of  the  declaration  §^^JJJi^fn  ^ 

and  notice  in  the  suit  had  been  effected  upon  his  clerk,  ^^^^  ^  ^i^^ 

'  ,  ment,  was  an 

who  had  stated  himself  to  be  ready  to  accept  service  on  attorney,  the 
behalf  of  his  master.  a  rule  S>dg. 

ment  against 
the  casual 

TiNDAL,  C.  J. — There  is  a  fair  presumption  that  the  ejector,  upon 

r  r  an  affidavit  of 

clerk  would  know  what  he  was  about.     You  may  take  a  the  senrice  of 

«  the  declaration, 

nile.  and  notice 

Rule  granted  (a).       XTsut'ed'^''^' 

himself  ready 

(a)  Vide  Doe  dem.  Duke  of  Portland  v.  Roe,  ante,  vol.  1,  p.  183,  N.  S.  JJcTfo^hiJ*'^" 

employer. 


Grant  v.  Moser. 

Jl  HE  declaration  stated  that  the  defendant  heretofore,  to  rj.^  ^  declara- 

wit,  on  the  9th  day  of  April,  a.  d.  1842,  with  force  and  arms  ?o"  >"  trespass 

'  J  r     ^  »  for  assault  and 

&c,  made  an  assault  upon  the  plaintiff,  and  then  seized  false  imprison. 

and  laid  hold  of  him,  and  with  great  force  and  violence  fl^ndant  plcf^- 

pulled  and  dragged  him,  and  forced  and  compelled  him  to  ^f^JJiff^ti, 

go  as  a  prisoner  and  in  custody  into,  through,  and  along  «>rce  and  arms 

divers  public  streets  and  highways  to  a  prison  and  police  door  of  the 

station,  and  there  then  imprisoned  the  plaintiff,  and  de-  orthe'iSaintiS 

tained  him  in  prison  for  a  long  time,  to  wit,  for  twenty-  "<*  did  with 

four  hours  then  next  following,  and  until  the  plaintiff,  in  violence,  at- 

order  to  obtain  his  discharge  from  such  custody,  was,  after-  dea^ur  fordl 

wards,  to  wit,  on  the  lOlh  day  of  April,  in  the  year  afore-  ^^^ *j|iiadS^el. 

ling-house,  and 
there,  with  ^reat  force  and  violence,  wilfully  and  wantonly  rang  the  door-bcll,  then  having  no 
lawful  occasion  to  go  into  the  said  dwelling-house,  and  then  made  a  great  noise  and  disturbance 
before  and  at  the  door  of  the  said  dwelling-house,  to  the  great  annoyance  of  the  defendant,  and 
■gainst  the  peace  of  our  Lady  the  Queen,  whereupon  the  defendant,  in  order  to  preserve  the 
peace,  nve  charge  of  the  plaintiff  to  a  certain  policeman :  Hdd,  on  demurrer,  tluit  the  plea 
was  baa,  for  that  it  contained  no  sufficient  allegation  of  a  breach  of  the  peace  havmg  been  com- 
mitted, nor  any  statement  that  a  breach  of  the  peace  was  anticipated  or  apprehends. 


the  said  imprisonmenty  pr 
and  surety  for  his  appeal 
aforesaid,  and  did  then  tog 
into  a  certain  recognizance 
appearance  at  the  said  Poli 
of  which  premises  the  plaii 
attend,  and  did  necessarily 
at  the  said  Police  Court,  tc 
defendant,  and  was  then 
until  the  said  chaise  coulc 
niination  upon  the  said  < 
twelve  hours  then  next  foil 
all  the  several  times  afores 
ing  to  his  lawful  affairs,  am 
a  cabinet  maker,  and  was  | 
reputation,  and  was  also  pi 
to  wit,  ten  pounds  in  and  t 
surety,  and  in  and  about  ] 
said  imprisonment,  and  in  f 
the  said  charge,  and  the 
plaintiff  then  did  against 
Queen  to  the  plaintiff's  ( 
he  brings  suit,  &c 

Third  plea:  as  to  the  i 
forcing  and  compelling  hie 
tody,  into,  through  and  ak 
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action  thereof  against  him,  because  he  says,  that  before  and  1643. 
at  the  same  time  when,  &c.,  the  defendant  was  lawfully  grant 
possessed  of  a  certain  dwelling-house,   to  wit,   the   said  «'• 

dwelling-house^  situate  in  the  parish  of  St.  Mary-le-bone, 
in  the  county  of  Middlesex,  and  known  as  No.  63,  Mor*- 
timer  Street,  Cavendish  Square,  in  the  said  parish  as 
aforesaid,  and  the  defendant  being  so  possessed  thereof,  the 
plaintiff,  just  before  the  said  time  when,  &c.,  with  force 
and  arms,  &c.,  came  to  the  door  of  the  said  dwelling- 
house,  and  did  then,  with  great  force  and  violence,  attempt 
and  endeavour  forcibly  to  enter  the  said  dwelling-house  of 
the  defendant,  without  the  leave  or  license,  and  against  the 
will  of  the  defendant,  and  there  with  great  force  and  vio- 
lence, wilfully  and  wantonly  rang  the  door  bell  of  the  said 
dwelling-house  of  the  defendant,  the  said  plaintiff  then 
having  no  lawful  occasion  to  go  into  the  said  dwelling- 
house  of  the  defendant,  and  having  no  lawful  occasion  to 
speak  to  or  converse  with  any  person  then  being  in  the 
said  dwelling-house  of  the  defendant,  and  having  no  right 
to  demand  entrance  into  the  said  dwelling-house  of  the 
defendant,  and  then  made  a  great  noise  and  disturbance 
before  and  at  the  door  of  the  said  dwelling-house  of  the 
defendant,  to  the  great  annoyance  and  disturbance  of  the 
defendant  and  his  family,  and  against  the  peace  of  our  Lady 
the  Queen,  whereupon  the  defendant  then  requested  the 
plaintiff  to  cease  ringing  the  said  door  bell  of  the  said 
dwelling-house,  and  to  cease  and  discontinue  making  such 
noise  and  disturbance  as  aforesaid,  which  he  the  plaintiff 
then  wholly  refiised  to  do,  and  continued  making  the  said 
noise  and  disturbance,  and  so  vrith  force  and  violence, 
wilfully  and  wantonly  ringing  at  the  door  bell  of  the  said 
dwelling-house  of  the  defendant  as  aforesaid,  without  any 
lawful  excuse  for  so  doing,  for  a  long  space  of  time,  to  wit, 
for  the  space  of  one  hour,  whereupon  the  defendant,  in 
order  to  preserve  the  peace,  and  restore  good  order  and 
tranquillity  in  his  said  house,  then  gave  charge  of  the  plain- 
tiff to  a  certain  policeman,  to  wit,  &c,  then  being  a  con- 


plaintiff  into  his  custody,  ii 
to  the  said  Metropolitan  P< 
bone  Police  Office  aforesai 
ing  to  laW)  for  his  said  offe 
Demurrer :  for  that  it  d 
plea,  that  the  plaintiff  wi 
peace  at  the  time  he  was  g 
to  the  said  police  constab 
reasonable  ground  to  app 
any  breach  of  the  peace, 
serve  the  peace,  that  the  p 
tody  as  aforesaid ;  and  als 
by  the  said  last  plea,  the  si 
may  have  wholly  ceased, 
reason  to  apprehend  a  rep 
the  time  the  defendant  g 
said  police  constable,  and 
by  law,  to  arrest  or  impriA 
to  a  constable,  in  order  I 
past  breach  of  the  peace,  i 
only  in  order  to  prevent  1 
the  peace;  and  it  shouh 
clearly,  in  and  by  the  sa 
and  probable  reason  to  c 
commit  a  breach  of  the  p< 
imprisoned ;  and  also,  for 
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peace  of  our  Lady  the  Queen;  and  also,  for  that  it  does  not  1843'. 

appear,  in  or  by  the  said  last  plea,  that  either  the  defendant  Grant 

or  the  said  police  constable  saw  or  had  view,  or  heard  the  ,,  ^' 
said  noise,  disturbance,  or  ringing,  &c 

Bompasy  Seijt,  in  support  of  the  demurrer.  The  plea 
was  bad,  for  that  it  was  consistent  with  all  its  allegations, 
that  no  breach  of  the  peace  had  been  committed  which 
justified  the  imprisonment  of  the  plaintiff,  or  that  the  act 
complained  of  had  ceased,  and  that  no  breach  of  the  peace 
was  anticipated  The  interference  of  a  police  constable 
was  only  justified  where  he  witnessed  a  breach  of  the  peace, 
or  where  he  had  reason  to  apprehend  the  commission  of 
such  an  offence.  Tinwthy  v.  Simpson  (a),  and  Inffle  v. 
Bell  {b)y  were  distinguishable,  because  in  both  those  cases, 
there  was  an  allegation  that  the  interference  of  the  police 
was  necessary  to  prevent  a  continuance  or  a  repetition  of 
a  breach  of  the  peace.  Cohen  v.  Huskis8on{c\  was  also 
cited. 

Talfimrdy  Seijt  {Baldwin  was  with  him),  in  support  of 
the  plea.  It  was  obvious,  on  reading  the  plea,  that  a 
breach  of  the  peace  was  substantially  alleged.  The  acts 
chained  were  stated  to  have  been  done  with  **  force  and 
violence,"  and  it  was  said  that  the  defendant  had  given  the 
plaintiff  into  custody  '^in  order  to  preserve  the  peace.** 
And  besides  these  there  were  the  general  allegations  com« 
mon  in  indictments,  ^^  with  force  and  arms,"  and  **  against 
the  peace  of  our  Lady  the  Queen."  Viewing  these  state* 
ments  together,  it  was  clear  that  a  breach  of  the  peace 
was  intended  to  be  stated.  Raynes  v.  Brewster  (d)  was 
referred  ta 

BompaSy  in  reply,  was  stopped  by  the  Court 

(a)  1  C,  M.  &  R.  757  (c)  2  M.  &  W.  477. 

ifi)  1  M.  &  W.  516.  ((/)  1  Gale  &  Dav.  669. 


cognisable  under  the  Met] 
c.  47),  and  there  are  he 
within  the  provisions  of 
the  facts  will  allow  him,  i 
of  the  peace  to  be  contin 
the  plaintiff,  or  that  thei 
which  it  was  apprehended 
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Salter  Ctmu 
IN  THE  SIXTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Precedence  of  Motioii.  1843. 

UN  the  last  day  of  Easter  Term,  the  presiding  Judge,  it  u  tbe  prac- 

(having  gone  through  the  Bar  according  to  the  practice  ob-  cSu^  ©iTthe 

served  on  the  last  day  of  Term,  namely,  beginning  with  J?*  ^^^\  ^ 

junior  barristers  on  the  back  row,  and  so  advancing  to  the  junior  barrister, 

firont  row),  commenced  the  second  round  of  motions  by  back  row,  shall 

calling  upon  R.  V.  Richards^  who  was  the  senior  Queen's  ^^^fij^" 

Counsel  present,  to  move,  and  he  moved  accordinirly  in  \^  o»  **>«    , 

«..  ,1,^1  firstandsecond 

Rayment  v.  Smith,  to  make  a  rule  absolute.  rounds  of  mo- 


tions. 


PasKleyy  who  sat  in  the  back  row,  objected  that  the 
learned  Judge,  according  to  the  practice,  ought  to  call  upon 
gentlemen  in  the  back  row  to  move  a  second  time,  for  that 
the  object  of  the  rule  of  practice  was,  not  merely  to  afford 
junior  barristers  an  opportunity  of  moving  unopposed  rules, 
but  also  of  moving  rules  against  which  cause  was  to  be 
shewn ;  and  urged  that  as  opposed  rules  were  not  heard  on 
the  first  motion,  this  practice  became  nugatory,  unless  the 
back  rows  were  allowed  precedence  a  second  time. 

R.  V.  Richards,  mamtained  that  he  was  entitled  to  the 
motion;  but 

W.  J.  Alexander,   who  was  to  shew  cause,  sat  in  the 
VOL.  IL — V.  s.  o  o  o  D.  P.  c. 
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1843.       jury  box,  and  ui^ged  that  he  was  at  all  events  in  a  position 

pj[]^j^^^j^    to  be  heard  at  once,  his  seat  being  junior  to  that  of  Mr. 

.,  ^  Pashley. 

Motion. 

CoLBRiDGB,  J.,  allowed  the  case  to  proceed,  and  during 
the  argument,  sent  to  the  full  Court,  in  order  to  ascertain 
the  opinion  of  the  rest  of  the  Judges.  He  subsequendy 
stated,  that  the  other  Judges  gave  it  as  their  opinion  that 
the  practice  was  to  begin  with  motions  in  the  back  row  a 
second  time. 

The  same  nile  was  acted  upon  by  Wightmariy  J.,  on  the 
last  day  of  Trinity  Term. 


Where  a  dc- 
fendant  was  ar- 
reitad  onaca. 
ia.»i«iMdiq>oii 
ajudigBMtre- 
corenid  bj  de- 
fault, on  tKe 
5tli  of  April; 
it  was  held  too 
late  to  applj  to 
set  afide  the 
writon  tKe 
25th  of  April, 


Da  VIES  V.  WATKiNa 

M  ASHLEY  had  obtained  a  rule,  calling  upon  the  plain- 
tiff in  this  action  to  shew  cause  why  the  writ  of  ca.  sa. 
issued  against  the  defendant  should  not  be  set  aside,  on 
the  ground  of  irregularity,  and  why  the  defendant  diould 
not  be  discharged  out  of  custody.  The  irregularity  com- 
plained of,  was  the  omission  of  any  addition  of  the  de- 
fendant in  the  writ;  and  it  was  also  sworn  that,  in  point  of 
facU  the  person  in  custody  was  not  the  real  defendant  m 
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in  the  writ  of  capias;  for  the  Reg.  Gen.,  H.  T.,  2  &  3       1843. 

Geo.  4  (a),   required  that  the   indorsement  on  the  writ    ^2tieb 

should  be  of  the  place  of  abode  and  addition  of  the  de-      .    «»• 
/•J  It         t..«  1         1.     .«»♦       Watkinb. 

fendant,  **  or  such  other   descnption,    as   the   plaintin  s 

attorney  may  be  able  to  give.  It  might  be,  that  the  attor- 
ney could  give  no  description ;  at  all  events  the  writ  was 
not  a  nullity  by  reason  of  any  omission  of  such  description. 
Bettyes  v.  Thompson  (b)  shewed  that  a  defendant  might  be 
described  of  his  last  known  place  of  abode,  where  his  pre-' 
sent  residence  could  not  be  discovered;  and  Clarke  v. 
Palmer  (c)  shewed  that  the  rule  was  not  imperative,  and 
that  the  Court  would  not  always  interpose  to  set  a  writ 
aside  on  account  of  such  an  irregularity.  But,  secondly^ 
the  defendant  was  too  late  in  coming  to  the  Court :  after 
his  arrest,  twenty  days  intervened  before  his  application ; 
for  he  had  been  taken  in  execution  on  the  5th  of  April, 
and  he  had  applied  only  on  the  25th.  Upon  the  objection 
that  the  defendant  was  not  the  person  who  ought  to  have 
been  sued,  this  rule  must  also  be  discharged,  for  there 
was  a  valid  judgment  against  him,  and  he  had  admitted 
his  liability  by  suffering  such  judgment  by  de&ult 

Bashiejf,  contra.  The  want  of  indorsement  of  the  writ 
could  not  be  waived  by  the  defendant,  nor  had  it  been  so 
waived,  for  the  defendant  being  a  prisoner,  the  Court  would 
not  look  with  the  same  strictness  upon  his  application  as 
upon  that  of  another  person.  He  was  besides  an  illiterate 
man,  and  wholly  unacquainted  with  the  nature  of  legal 
proceedings.  [fViffhtman^  J. — He  has  got  an  attorney, 
who  appears  to  have  written  to  the  plaintiff  on  the  8th  of 
April,  surely  he  must  have  discovered  the  irregularity  in 
time  to  have  come  sooner  to  the  Court  You  give  no 
reason  for  the  delay].     Under  the  circumstances,  the  delay 

(a)  6  B.  &  Aid.  560;  1  D.  &  (c)  9  B.  &  C.  153  ;  S.  C.  4  M. 
Ry.  471.                                          &  Ry.  141. 

(b)  Ante,  vol.  7.  p.  322,  O.  S. 

o  o  o  2 
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was  not  unreasonable,  and  the  Court  would  not  lose  aght 
of  the  &ct  that  the  defendant  was  not  really  liable. 

WiGHTMAN,  J. — I  cannot  take  it  that  the  party  in  cus- 
tody is  not  the  right  man,  because  he  has  allowed  proceed- 
ings to  go  against  him,  and  has  suffered  judgment  by  de- 
fault, thereby  admitting  his  liability  in  the  action.  K  he 
really  was  not  the  right  person,  why  did  he  not  defend  the 
action?  I  think,  however,  that  his  application,  prima  fiicie, 
comes  too  late,  there  can  be  no  distinction  drawn  between 
the  case  of  a  prisoner  and  that  of  another  person.  He 
should  either  have  come  to  the  Court  earlier,  or  should 
have  accounted  for  the  delay  which  has  arisen* 


Rule  dischaiged,  with  costs. 


Levi  v.  Cotle. 

•^^'wSSTfato^  I  HIS  was  a  rule,  calling  upon  Mr.  Lane,  the  claimant 

Coort  to  abide  under  an  Interpleader  rule  in  this  suit,  to  shew  cause  why 

'  inteq>leiider  &  sum  of  100/.  paid  into  Court,  to  abide  the  event  of  an 

S3«i^^**"  Interpleader  issue,  should  not  be  paid  out  of  Court  to  the 

sucoMiftil         plaintiff, 
party  to  obtain    '^ 


V. 
COYLE. 


EASTER  TERM,   6    VICT.  933 

soccess.  It  was  submitted,  that  the  motion  ought  to  have  1843. 
been  made  in  the  original  cause  of  Levi  v.  Ccyfe,  for  that  l^^i 
the  issue  was  only  directed  to  inform  the  Court  of  what 
should  be  done  in  respect  of  the  money  levied  in  that 
action. 

J.  Jervisy  in  support  of  the  rule. 

WiOHTMAN,  J. — The  objection  is  fatal,  the  rule  must  be 
discharged,  but  without  costs. 

Rule  discharged  accordingly. 

J.  Jervis,  then  shewed  cause  against  a  rule  obtained  by 
the  defendant  Coyle,  for  setting  aside  a  warrant  of  attorney, 
together  with  the  judgment  and  execution  thereon,  upon 
the  alleged  ground  of  usury.  He  produced  an  affidavit,  in 
which  it  was  stated,  that  a  similar  rule  had  been  already 
obtained,  and  having  been  argued  in  the  full  Court,  was 
discharged.  The  ground  on  which  that  rule  has  been  dis- 
posed of,  was,  that  the  applicant  had  produced  no  verified 
copy  of  the  warrant  of  attorney ;  the  affidavits  in  support 
of  this  application  were  exactly  similar  to  those  before 
relied  on,  except  that  a  copy  of  the  warrant  of  attorney 
was  now  produced  and  verified.  It  was  contended,  that 
this  case  fell  within  the  rule,  that  a  party  shall  not  come  to 
the  Court,  a  second  time,  with  the  same  application, 
founded  upon  the  same  materials,  where  the  first  motion 
has  been  rejected,  upon  the  ground  that  the  materials  were 
imperfect     He  cited  Regina  v.  Pickles  (a). 

Carrie^  in  support  of  the  rule.  In  Shaw  v.  Perhin  {h\  a 
rule  for  setting  aside  a  writ  of  fi.  fa.  was  discharged,  upon 
the  ground  of  a  defect  in  the  jurat  of  the  affidavit ;  but  this 
Court  allowed  the  application  to  be  renewed  upon  amended 

(a)  12  Law  Journ.  (N.  S.)  a  B.  40.      {h)  Ante,  vol.  1,  p.  306,  N.  S. 
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-— V 

Idnri 

V. 


aflBdavita.  The  diadnctioD  was,  that  if  a  rule  is  dischaiged 
upoD  its  merits^  the  application  oould  not  be  renewed,  but 
that  where  the  defect  was  meiely  fonnal,  the  parties  might 
come  again  to  the  Court  In  Regma  y.  Pidde^  the  rule 
was  discharged  opon  its  merits;  in  this  case,  a  point  of 
form  only  had  been  relied  on. 

WioHTitAN,  J, — ^In  Regina  s.  The  Akabiimtt  of  Bar- 
Am  (a),  it  was  held,  that  if  a  par^,  through  his  own  neglect, 
makes  an  application  to  the  Court  on  insufficient  materials, 
and  his  rule  is  on  that  ground  dischaiged,  he  cannot  after- 
wards be  allowed  to  supply  the  deficiency,  and  renew  his 
application.  That  case  is  in  point,  and  was  decided  in 
tbe  full  Court     This  rule  must  be  dischaiged,  with  costs. 

Rule  dischai^ged,  with  costs. 

(a)  Ante,  toL  9,  p.  102 1»  O.  S. 


for  •  new  trial 
ina 


Davis  o.  Pabsokb. 

Jb  m  V.  LEE  had  obtained  a  rule,  calling  upon  the  defends 
^^  ant  to  shew  cause  why  the  verdict,  found  by  the  jury,  at  the 
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and  a  party  to  the  contract,  but  upon  objection  by  the        1843. 

plaintiff,  his  evidence  was  rejected,  on  the  ground  of  in-        Davis 

terest,  and  the  jury  found  for   the   sum  claimed  in  the  «. 

Parsons* 
declaration.     It  was  urged  that  Page  could  have  no  interest 

in  the  event  of  the  suit,  and  that  the  defendant  was  entitled 

to  have  laid  his  evidence  before  the  jury. 

Cr.  T.  White  now  shewed  cause.  He  objected  that  there 
was  no  affidavit  verifying  an  order  of  Lord  Abinger^  C.  B., 
upon  which  proceedings  in  the  action  had  been  stayed  with 
a  view  to  this  motion.  The  rule  was  drawn  up  on  reading 
the  original  order,  but  the  order  was  not  verified:  nor 
were  its  contents  set  out  on  the  face  of  any  affidavit. 
[Coleridge^  J. — The  order  is  before  the  Court,  and  surely 
the  Judges  take  notice  of  the  orders  of  each  other,  made 
for  such  a  purpose  as  this.]  Secondly,  the  witness  proposed 
to  be  called  by  the  defendant  was  an  incompetent  witness. 
He  was  clearly  interested  in  the  event  of  the  suit,  for  if, 
after  his  evidence,  the  plaintiff  had  recovered,  there  would 
have  been  a  sum  of  money  taken  from  the  defendant,  so 
that  he  would  be  the  less  able  to  pay  him,  in  the  event  of 
his  subsequently  advancing  any  claim  against  him.  Poole 
V.  Palmer  {a\  and  Russell  v.  Blake  (h)  were  distinguishable, 
and  were  decided  altogether  on  the  effect  of  the  statute, 
3  &  4  Wm.  4,  c.  42,  s.  26. 

Coleridge,  J. — I  think  the  witness  was  clearly  com- 
petent ;  the  rule  must  be  absolute. 

Rule  absolute. 


(fl)  Ante,  vol.  1,  p.  908,  N.  S. ;  (6)  2  Scott,  N.  R.  574  ;  S.  C. 

S.  C.  9  M.  &  W.  71.  2  M.  &  Gr.  374. 
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Whflrethede- 
daimtioo  in  tn 
actionof  as- 


t  on  a 
pfominorj 
note,  oonUined 
DO  lUtement  of 
the  time  when 
the  note  be- 
came payable, 
and  the  de- 
fendant demur- 
red thereto  on 
that  ground, 
theoemnrrer 
was  set  aside 
Mfrtfolons. 


GuBNBT  V.  Hill. 

i^ROMPTON  shewed  cause  against  a  rule  for  setting 
aside  the  demurrer  to  the  declaration  in  this  suit,  on  the 
ground  that  it  was  firivoloug,  and  for  allowing  the  plaintiff 
to  sign  judgment  It  was  an  action  on  a  promissory  note, 
and  the  declaration  stated,  that  the  defendant,  on  the  8th  of 
November,  1842,  made  his  promissory  note  in  writing,  and 
delivered  the  same  to  the  plaintiff,  and  thereby  promised  to 
pay  the  plaintiff  146^,  yet  that  he  had  disregarded  his 
promise,  &c.  The  ground  of  demurrer  was,  that  the  decla- 
ration contained  no  statement  how  or  when  the  note  was 
payable,  nor  whether  it  became  payable  before  the  com* 
mencement  of  the  suit.  The  ground  on  which  the  present 
rule  had  been  obtained  was,  that  the  count  was  good,  for 
that  if  it  was  not  shewn  that  the  note  was  payable  at  anj 
particular  time,  it  must  be  taken  to  be  payable  immediately. 
It  was  now  submitted,  however,  that  the  demurrer  was  vaUd, 
and  the  case  oi  Hayter  v.  Moat  {a)  was  cited.  If  the  note 
was  deBcient  in  the  particular  on  which  the  objection  was 
raised  to  the  declaration,  it  was  the  duty  of  the  plaintiff  to 
have  declared  upon  its  legal  effect. 
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WORTLEY  V.  GbDGE. 

%nLRNOLD  shewed  cause  against  a  rule  for  judgment  Where  in  an- 
as  in  case  of  a  nonsuit.  Issue  was  joined  on  the  7  th  of  for  judgment 
March,  1842,  and  notice  of  trial  was  given  for  the  Spring  I*noii«di^H 

Assizes  for  the  county  of  Norfolk  of  that  year.     The  ex-  »PI>wred  that 
•'  ^  ^  "^  notice  of  tnml 

cuse  now  offered  for  not  going  to  trial  was,  that  before  the  had  been  riven, 

commission  day  the  wife  of  the  defendant  had  settled  the  the  day  of  trial, 

action  with  the  plaintiff,  and  that  on  the  day  before  the  defe^^^who 

commission  day  the  plaintiff,  who  was  the  step-son  of  the  ^^  ^^SS^*®" 

defendant,  gave  the  defendant  verbal  notice  of  such  settle-  hosband,  let- 

^^^.  tied  the  action, 

ro^n^  but  that  the 

defendant  re- 
ceived no  for- 

Hamxy  contri^  in  support  of  the  rule,  submitted  that  the  ^  »»tioe  of 

defendant  was  entitled  to  make  the  present  rule  absolute,  mentofthe' 

Hie  settlement  of  the  action  had  been  made  behind  his  Jhoiwh  in  a 

back ;  he  had  received  no  formal  notice  of  it  on  which  he  P"^^  con- 
versation the 


could  rely,  and  he  therefore  was  bound  to  prepare  for  trial.  i>laintiffi 
It  appeared  that  the  defendant  and  his  wife  were  living  settlement  to 
separate.     The  defendant  had  not  obtained  his  costs  of  the  S®  c^^^*^' 
day,  and  he  was  entitled  to  come  to  the  Court  with  the  ^^^^  the 

*^  .  rale  only  npon 

present  motion*  a  stet  proces- 

•ns,  or  per- 
emptorv  under- 

WioHTMAN,  J.— The  rule  may  be  discharged  upon  the  ^^j^^^Si 
plaintiff  giving  a  stet  processus,  and  paying  the  costs  of  the  payment  of  the 
day,  or  else  upon  a  peremptory  undertaking  and  payment  day. 
of  the  costs  of  the  day.     The  defendant  was  entitled,  unless 
he  received  formal   notice,  to  suppose  that  the  plaintiff 
would  proceed  to  trial. 

Rule  accordingly. 
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Atrial  oTa 


JoHSB  V.  Williams. 

J.  JERVIS  had  obtained  a  rule,  calling  on  the  plaintiff 
the  writoT trial  to  shew  cause  why  the  verdict  found  by  the  juiy  on  the 
Wm.  4,  e.  24,  trial  of  this  action  should  not  be  set  aside,  with  costs,  od 
the  ground  of  irregularity*  It  was  an  action  of  debt  to 
recover  a  sum  of  11  10«.,  and  the  cause  being  at  issue,  a 
Judge's  order  was  obtained,  directing  the  trial  to  be  had 
before  the  sheriff  of  Anglesea.  The  ground  of  the  present 
motion  was,  that  the  trial  had  taken  place  before  one  Jones, 
a  clerk  to  the  under-sheriff  of  Anglesea,  who  had  acted 
without  any  deputation  from  the  sheriff. 


•.17.) 
thadapotyoT 
tha  wdar«tha» 
riff  M  void. 


Townsend  shewed  cause,  and  produced  an  aflMavit,  in 
which  it  was  sworn,  that  Mr.  Jones  was  managing  clerk  to 
the  under-sheriff,  who  was  an  attorney.  There  was  nothing 
to  shew  that  where  an  under-sheriff  was  unable,  from  any 
cause,  to  attend  to  the  trial  of  suits,  he  might  not  appoint 
a  fit  person  to  act  in  his  stead.  In  Clark  v.  Mamer  {a\  it 
was  held,  that  where  a  trial,  imder  the  3  &  4  Wm.  4,  c.  42, 
s.  17,  took  place  befcMre  the  deputy  of  a  mayor,  and  it  was 
not  shewn  that  he  had  no  authority  to  appoint  a  deputy, 
the  Court  would  not  set  aside  the  proceedings.  There 
was  aotbinif  iu   this  case  to  shew  that   the  uiider-fiberiff 
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might  be  taken  that  the  words  of  the  writ  of  trial  act  ad- 
mitted the  construction  to  be  put  upon  them,  that  the 
under-sheriff  was  the  Judge ;  and  if  so,  a  deputation  from 
him  would  be  good. 


939 

1843. 

Jones 

r. 

Williams. 


CoLSBiDOB,  J. — ^The  act  authorizes  the  Court,  or  a  Judge 
**  to  order  and  direct  that  the  issue  or  issues  joined,  shall  be 
tried  before  the  sheriff  of  the  county  where  the  action  is 
brought,  or  any  Judge  of  any  Court  of  record  for  the  reco- 
Tery  of  debt  in  such  county."  That  can  only  mean  the 
sheriff  or  his  deputy.  The  rule  must  be  made  absolute,  but 
as  no  objection  was  raised  by  the  defendant  at  the  trial, 
without  costs. 

Rule  absolute,  without  costs  (a). 


Ca)  In  the  following  Trinity 
Term,  a  similar  rule  was  obtained 
by  AloNrnder,  in  a  cause  of  Murphy 
T.  BMmmm.  There  Bliss  shewed 
cause,  and  produced  an  affidavit, 
stating  that  the  trial  had  taken 
place  before  an  assessor,  who  was 
a  banister,  duly  appointed  by  the 
sheriff,  and  that  no  objection  was 
made  at  the  time  of  the  trial  to 


his  authority. 

Alexander  contended  that  the 
deputation  should  have  been  set 
out  upon  the  face  of  the  affida- 
vits; but 

CoLERiDOB,  J.,  discharged 
the  rule,  with  costs. 


DowNEs  V.  Garbutt. 

XjE  OGGINS  moved  for  a  rule,  calling  upon  the  plaintiff  a  warrant  of 
to  shew  cause  why  the  warrant  of  attorney,  given  by  the  ^^^^^ 

attorney,  is  not 
within  the  provinons  of  the  1  &  2  Vict.  c.  110,  s.  9,  which  require  the  presence  of  an  attorney 
on  behalf  or  the  person  givinff  such  an  instrument,  and  is  valid,  although  no  attorney  shall  have 
attended  on  behalf  of  the  de^ndant. 

Where  it  is  sought  to  set  aside  a  warrant  of  attorney,  on  the  ground  that  it  is  a  security, 
ooUmteral  only  to  a  security  on  land,  also  given  to  the  plaintiff,  and  that  usurious  interest  is  taken, 
it  is  the  duty  of  the  party  seeking  to  set  aside  the  instrument,  to  establish  clearly  that  the  case 
fidls  within  the  usury  laws  ;  therefore,  where  transactions  were  stated  to  have  taken  place  col- 
lateral to  the  execution  of  the  warrant  of  attorney,  on  which  the  allegation  of  usury  was  sought 
to  be  sustained,  and  there  was  nothing  to  shew  that  they  had  not  ocourred  suhsequently  to  such 
ezecatioii,  the  Court  refused  to  grant  a  rule  for  setting  aside  the  warrant  of  attorney,  and  judf- 
ment  and  execution  thereon  ;  for  the  criterion  by  which  the  nature  of  the  transaction  is  to  be 
Judged,  is  the  security  on  which  the  money  is  originally  lent ;  the  bona  fides  between  the 
parties. 
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Oovvcs 

*. 
Gaebptt. 


defendant,  and  judgment  and  ezecatioQ  thereoo,  should 
not  be  set  aside.  The  first  ground  on  which  he  mored 
wasy  that  the  instrament  was  improperly  execoted,  for  that 
it  appeared  that  it  had  been  executed  without  the  presence 
of  an  attorney  to  attest  the  execution  on  the  part  of  the 
defendant  From  the  affidaYita;,  it  appeared,  that  the  exe- 
cution of  the  instrument  was  attested  by  the  attorney  of 
the  plaintiff;  but  it  was  also  stated,  that  the  defendant  was 
himself  an  attorney.  In  Chzpp  y.  Harris  (a),  the  Court  of 
Exchequer  held  that  the  act  of  Parliament,  1  &  2  Vict, 
c.  110,  s.  9,  requiring  the  presence  of  an  attorney  on  behalf 
of  a  defendant,  executing  a  warrant  of  attorney,  did  not 
apply  to  cases  where  the  defendant  was  himself  an  attorney ; 
but  in  Lush*s  Practice,  p.  715,  it  was  said,  commenting  on 
that  case,  'Mt  is  submitted  that  the  same  reason  which 
exempts  an  attorney  would  exempt  a  barrister — would 
exempt  an  attorney's  clerk,  and  various  other  persons  from 
whose  profession  or  calling,  it  might  reasonably  be  inferred 
that  they  are  cognizant  of  its  nature  and  effect ;  and  that  so 
to  hold  would  be  directly  to  contravene  the  section  just 
noticed."  It  was  contended,  that  this  observation  was 
founded  on  reason.  Besides  the  main  point  decided  in  die 
case  cited  was,  that  such  an  objecdon  as  was  relied  upon, 
could  not  be  taken  by  a  third  party,  and  the  question  of 
the  sufficiency  of  the  execution  of  the  instrtiment,  xhert- 
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CoLERiDQE,  J.,  (on  the  9th  of  May)  delivered  the  fol-        1843. 
lowing  judgment — This  was  a  motion  for  a  rule  nisi,  to  set       Downbb 
aside  a  warrant  of  attorney  and  all  subsequent  proceedings,  ^' 

on  the  grounds ;  first,  that  the  execution  of  the  instrument 
was  not  duly  attested  by  an  attorney  attending  on  behalf 
of  the  defendant ;  secondly,  that  the  instrument  is  void  for 
usury ;  and  thirdly,  that  the  writ  of  ca.  sa.  issued  upon  the 
judgment  signed  upon  the  warrant  of  attorney  is  irregular. 
On  the  last  point,  I  think  that  there  is  some  uncertainty 
and  a  rule  may  go,  but  upon  the  first  ground  raised,  I 
think  the  application  must  be  refused.     From  the  a£Sdavit 
on  which  the  motion  is  made,  it  appears  that  the  defendant 
had  himself  prepared  a  warrant  of  attorney,  and  had  wished 
that  it  should  be  referred  to  an  attorney  named  by  himself, 
but  that  the  plaintiff  did  not  like  the  name  suggested,  and 
insisted  on  his  own  attorney  being  called  in,  and  finally  the 
warrant  of  attorney  was  drawn  by  Mr.  Jones,  his  own 
attorney,  in  whose  presence  it  was  executed.    The  question 
which  arises  upon  this  part  of  the  case  is  nothing  more 
than  this,  whether  the  attestation  of  Mr.  Jones  is  sufficient? 
According  to  many  cases  which  have  been  decided,  such 
an  attestation  would  not  ordinarily  satisfy  the  statute ;  but 
then  it  appears  that  the  defendant  is  himself  an  attorney, 
and  the  point  is,  whether  the  statute  applies  to  the  case  of 
an  attorney  defendant  as  strongly  as  to  the  cases  of  other 
persons  ?     In  Chipp  ▼.  Harris,  the  point  was  decided  as  tar 
as  the  expression  of  an  opinion  by  Lord  Abinger,  C.  B., 
concurred  in  by  the  whole  Court  goes,  that  the  case  of  an 
attorney  is  not  within  the  act     There,  however,  another 
objection    was   raised,   namely,   whether  the   application 
being  made  by  a  third  person,  could  be  successful,  so  that 
it  does  not  necessarily  follow  that  the  case  was  decided 
upon  the  point  which  is  now  mooted.     But  there  is  at  all 
events  a  clear  expression  of  opinion  by  the  Court,  that  the 
case  of  an  attorney  does  not  fall  within  the  provisions  of 
the  statute  of  1  &  2  Vict  c.  110,  s.  9.     It  is  no  new  rule  of 
construction  that  if  a  case,  or  a  class  of  persons  is  not 
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*. 
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within  the  mischief  of  an  act^  its  provisions  do  not  apply ; 
and  when  one  sees  that  attomies  are  peculiarly  pointed  out 
to  infonn  persons  about  to  execute  such  instruments  of 
their  nature  and  efiect,  it  is  too  much  to  say  that  in  cases 
where  they  are  themselves  about  to  execute  instruments  of 
this  sort,  there  should  on  all  occasions  be  attomies  present 
on  their  behal£  Mr.  Hoggins  cited  a  very  able  book  of  prac- 
tice, I  mean  that  of  Mr.  Lush^  who,  at  p.  7 15,  notices  the  case 
of  Chipp  V.  Harris^  and  suggests  reasons  why  the  statute 
should  not  bear  the  construction  which  was  there  put  upon 
it  1  do  not  mean  to  say  that  there  is  nothing  in  the  ob- 
servation of  the  learned  author,  and  indeed  such  a  remark 
can  very  seldom  be  made  in  reference  to  what  he  says  in 
this  book,  but  I  think  that  in  this  case  there  is  a  clear  line 
drawn  between  attomies  and  other  persons,  and  that  the 
same  rule  will  not  hold  with  regard  to  them  which  obtmns 
in  other  cases,  from  the  very  circumstance  that  they  are 
selected  to  impart  information  to  others  upon  this  very 
subject  At  all  events,  there  is  the  express  opinion  of  the 
Court  of  Exchequer  in  &vour  of  this  view,  to  which  I  must 
^ve  my  assent,  stating  at  the  same  time  my  full  acquies- 
cence in  it  The  second  point  which  was  raised  is  that 
the  instrument  is  vitiated  on  account  of  usury — ^it  is  said 
that  a  larger  amount  of  interest  is  taken  than  is  lawful,  and 
that  the  case  is  thereby  taken  out  of  the  2  &  3  Vict  c  37, 
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rity  of  land.     That  case  seems  to  furnish  a  ground  of  con-        1843. 

struction,  and  it  is  reasonable,  on  the  authority  of  that  case,       downes 

to  suppose  that  if  the  oriirinal  security  was  on  land   it      _    ^' 

*^^  ^  ;;  Garbdtt. 

would  be  taken  out  of  the  statute.     Here  some  doubt 

exists  on  this  point,  but  it  is  incumbent  on  the  party  ap- 
plying to  shew  that  the  case  falls  within  the  meaning  of 
the  act  That  is  not  made  out  here,  for  it  is  consistent 
that  all  the  transactions  detailed  in  the  aflSdavits  were  sub* 
sequent  and  collateral  to  the  original  transaction,  and  on 
these  points,  therefore,  no  rule  should  go. 

Rule  refused. 


AiTCHESON  V,  Marsh. 

rr  ORDSIVORTH shewed  cause  against  a  rule  for  judg-  Where  issue 

ment  as  in  case  of  a  nonsuit.     Issue  was  joined  on  the  20th  ^20th  of°" 

of  July,  1842;  and  notice  of  trial  given  on  the  same  day  ^^l^l^^^^ 

for  the  next  Assizes  at  Liverpool ;  the  plaintiff  did  not  pro-  notice  of  trial 
_  .,,  i^«»i/<Ti  •         n  ^^  given  for 

ceed  to  tnal,  but  on  the  25th  of  July,  gave  notice  ot  counter-  the  ensuing 

mand.     An  a£Sdavit  was  produced  in  which  it  was  sworn  ^  ^j,^  ^^^ 

that  the  defendant  was  insolvent,  and  that  '*  the  plaintiff  **»«  plaintiff 

.  -  .  countermanded 

was  not  aware  of  his  insolvency  at  the  time  of  issue  being  such  notice ; 

joined."     A  stet  processus  was  offered,  and  it  was  urged  fJIj^d^iit" 

that  no  vexatious  proceedings  having  been  taken  against  ""'^'Si*^* 

the  defendant  after  issue  joined,  the  Court  would  not  make  plaintiff  swore 

that  the  de- 
the  rule   absolute,  but  would  dischai^  it  on  the  terms  fendantwas 

proposed.     Topping  v.  Brovm  (a),  was  cited,  where  it  was  ^J^wasnot 

held,  that  in  order  to  render  the  insolvency  of  a  defendant  ^^^  ^^**" 

,  ,       f  insolvency  at 

a  valid  ground  for  not  proceeding  to  trial,  it  must  be  shewn  the  tinie  of  ii- 

that  the  knowledge  of  that  fact  did  not  come  to  the  plaintiff  ed ;  and  it  was 

before  the  last  step  taken  by  him  in  the  cause.     It  was  defendwtwM 

unred  that  that  proposition  was  here  clearly  made  out  entitled  to  a 

°  '^     ^  •'  peremptory 

undertaking, 

(a)  Ante,  vol.  9.  p.  582.  O.  S.  ?Slf  JuSSt? 

the  plaintiff 
having  allowed  proceedings  in  the  cause  to  go  on,  after  he  had  become  acquainted  with  the  fact 
of  the  defendant's  insolvencj. 
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AircBxaoN 


Humfreyy  in  support  of  the  rule.  The  defendant  was 
entided  to  a  peremptory  undertaking;  the  plaintiff,  at  all 
events,  according  to  his  own  admission,  had  allowed  five 
days  to  elapse  after  he  was  aware  of  the  defendant's  insol- 
vency, namely,  firom  the  20th  to  the  25th  of  July,  before 
he  stayed  proceedings;  and  although  he  had  taken  no 
steps  during  that  time,  he  had  caused  the  defendant  to  go  to 
great  expense  in  preparing  for  the  triaL 


CoLERiDOE,  J.— The  rule  must  be  made  absolute,  unless 
the  plaintiff  gives  a  peremptory  undertaking.  There  is  one 
rule  which  is  clear  and  certain ;  that  is,  that  after  a  plain- 
tiff obtains  knowledge  of  the  defendant's  insolvency,  he 
must  not  go  on.  Here  five  days  elapsed  after  he  obtained 
that  knowledge  before  he  stayed  his  proceedings. 

Rule  accordmgly. 


Upoo  tpphcAp 
'irlM?e 


tkMi  fcr 
to 


Read  v.  Fobdb. 

JfllLLER  moved  for  leave  to  enter  an  appearance  for 
the  defendant,  after  the  issuing  of  a  writ  of  distringas.  It 
appeared  that  the  sheriff  had  returned  nulla  bona  and  non 
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'^ w — ► 

Ex  parte  Carnley. 

MM  OGGINS  moved  for  a  rule  to  discharge  the  applicant  Where  an  at- 
from   his   articles  of  clerkship;   and  also  calling  on   one  g(^%c^and 

Cooke  to  shew  cause  why  it  should  not  be  referred  to  the  h«i  assigned 

•^  dl  his  property 

Master  to  determine  what  portion  of  the  premium  paid  by  to  an  indivi- 
1  1-  ik«^     XTT  /.     1  .     /-I  1  .     dual,  the  Court 

the  applicant  to  Mr.  W.,  an  attorney  oi  this  Court,  on  his  refused,  on  the 

articles  of  clerkship,  should  be  refunded,  and  why  he  should  ^S^^fcled  °^ 
not  pay  such  amount  as  the  Master  should  report  to  be  ^^erk,  to  call 

.  ttpon  the 

reasonable.     It  appeared  that  the  applicant  had  been  ar-  latter  to  refund 
tided  to  Mr.  W.,  and  had  paid  a  premium  of  40/. ;  Mr.  W.,  JSe  premhm 
however,  had  recently  absconded,  making  an  assignment  of  ^J^^  ^"^ 

all  his  goods  and  effects  to  Mr.  Cooke.  Ex  parte  Bayley  {a)  jrwited  a  rule 

for  discharging 

was  referred  to.  the  clerk  from 

his  articles. 

WioHTBtAN,  J. — I  cannot  grant  that  part  of  your  motion 
which  refers  to  Mr.  Cooke ;  you  may  take  a  rule  on  the  other 
part  of  the  case. 

Rule  accordingly. 

(a)  9  B.  &  C.  691 ;  S.  C.  4  M.  &  Ry.  603. 


Regina  v.  The  Eastern  Counties  Railway  Company. 

9MAMES  moved  for  a  rule,  calling  on  the  Eastern  Counties  Where  there 

Railway  Company  to  shew  cause  why  a  mandamus  should  inquulition*of 

not  issue,  commanding  them  to  issue  their  precept  to  the  ^™«ge8  before 

sheriff  of  Essex,  to  summon  and  empannel  a  jury  to  inquire  under  the  pro- 

into  and  assess  to  one  Finch,  his  damages,  occasioned  by  Railway  Act, 

the  construction  of  certain  works  of  the  said  railway.     It  ti!>n**hSJ^  dul 

appeared,  from  the  affidavits   on  which  the   motion  was  t«Jtcniupur- 

*^*  ,  suance  of  a 

founded,  that  Finch  was  the  tenant  from  year  to  year,  and  precept  issued 

by  the  railway 

ry,  the 
■ 

grossly  i 
VOL.  n. — V,  S.  P  P  P  D.  p.  c. 
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1843.        occupier  of  certain  premises,  situated  in  the  neighbourhood 

^^^^^     of  Chelmsford :  that  the  fee-simple  of  a  portion  of  those 

;*•  lands  was  purchased  by  the   Elastem   Counties   R«l^ 

The  Eastern  i»i  /•  •i-rk«i 

Counties      Company,   for  the  purpose  of  constructing  the  Raiiwaj 

thereon,  and  that  the  company  also  temporarily  used  a 
portion  of  the  remainder  of  the  land^  by  passing  to  and 
fro,  across  the  same  with  carts,  horses,  and  workmen,  as 
they  were  empowered  to  do  under  the  provisions  of  the 
acts,  (6  &  7  Wm.  4,  c.  cvi.  and  1  &  2  Vict.  c.  xxxi.)  by 
which  the  construction  of  the  railway  was  authorized. 
Mr.  Finch  having  claimed  compensation  for  the  damage 
done  to  his  premises  by  the  railway  company,  a  precept 
was  issued  by  them  to  the  sheriff  of  Essex,  to  summoo 
and  empanncl  a  jury,  ^*  to  assess  satisfaction,  recompense 
or  compensation,  for  damage  before  that  time  done  and 
sustained  by  him,  in  and  about  the  lands  now  or  f<n^ 
merly  in  his  occupation,  &c.,  by  reason  of  the  execution  of 
any  of  the  works  by  the  said  acts  authorized,  at,  upon,  or 
near  to  the  said  lands,  or  for  the  future,  tempcwary  or  per- 
petual, or  for  any  recurring  damage  to  be  done  to,  or 
sustained  by  him  as  aforesaid.^  At  the  trial  of  the  in- 
<luisition,  Mr.  Finch  proposed  to  give  evidence  of  damage 
done  to  the  growing  crops  on  his  land,  by  the  construction 
of  the  railway ;  and  also  of  damage  done  by  the  temporarv 
user  of  a  portion  of  his  land  by  the  company.  In  support 
of  the  latter  part  of  his  case,  he  offered  evidence  to  shew 
that  a  temporary  road  had  been  made  over  his  meadow, 
destroying  the  pasturage,  but  that  the  meadow  had,  in 
other  respects,  always  remained  under  his  control.  The 
under-sheriff,  however,  rejected  this  evidence,  upon  the 
ground  that,  by  the  50th  section  of  the  former  act,  authority 
was  given  to  justices,  upon  complaint  made  to  them,  to 
award  damages  in  respect  of  the  temporary  occupation  of 
any  land.  For  Mr.  Finch  it  was  urged,  that  this  provision 
was  not  applicable,  for  that  there  had  not,  in  this  case, 
been  a  temporary  occupation,  but  a  mere  user  of  the  land ; 
bat  the  presiding  Judge  withdrew  this  branch  of  die  case 
from  the  consideration  of  the  jury.     In  this  respect,  it  was 
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submitted,  there  had  been  a  misdirection.     A  further  ob*        1843. 
jection  was  raised,  that  the  verdict  was  against  the  evidence.       r^^JJJT"^ 
Mr.  Finch  had  originally  claimed  542/. ;  by  his  witnesses  »• 

he  proved  damage  to  the  amount  of  411/. ;  the  company,  Ck)UNTiB8 
by  the  witnesses  called  for  them,  shewed  that  the  damage  *^^"*^^^  ^• 
vras  152L  lOs. ;  but  the  jury,  nevertheless,  awarded  only 
49L  It  was  admitted,  that  this  was  an  application  in  the 
nature  of  a  motion  for  a  new  trial,  and  that  doubts  existed, 
whether,  in  such  a  case,  a  new  trial  could  be  had,  as  by 
the  act  the  verdict  was  made  final.  If  the  Court  saw 
that  obvious  injustice  had  been  done,  however,  it  would 
not  hesitate  to  put  a  party  in  a  position  to  maintain  his 
rights.  It  would  be  unavailing  to  move  to  bring  up  the 
inquisition,  for,  in  all  probability,  it  would  exhibit  no  defect 
on  the  fiice  of  it  The  case  of  Regina  v.  The  Sheffield  and 
Mancheiter  Railway  Company  (a)  was  referred  to* 

Cnr.  adv,  vult. 

CoLEBnx^E,  J. — This  was  an  application  made  by  Mr^ 
James,  for  a  rule,  calling  upon  the  Eastern  Counties 
Railway  Company  to  shew  cause  why  a  writ  of  mandamus 
should  not  issue,  commanding  them  to  issue  a  precept  to 
the  sheriff  to  summon  a  jury,  to  assess  damages  for  injury, 
alleged  to  have  been  sustained  by  a  person  named  Finch, 
by  reason  of  the  works  of  the  company's  railway.  It  ap» 
peared,  that  in  point  of  fact,  such  a  precept  had  already 
issued,  and  that  a  jury  had  sat  under  it,  to  assess  damages 
in  respect  of  all  the  causes  of  damage,  for  which  compen- 
sation is  now  sought  to  be  obtained,  and  that  they  returned 
a  verdict  for  the  sum  of  49iL  It  is  said,  that  this  is  a  sum 
grossly  under  the  amount  which  Mr.  Finch  is  entitled  to 
claim ;  that  he  proved  damage  to  the  amount  of  nearly 
500/.,  and  the  insufficiency  of  the  verdict  is  attributed  to 
two  causes ;  one,  that  the  sheriff  excluded  one  entire  set  of 

(«N  11  Ad  &  Ell.  194 ;  S.  C.  3  P.  &  D.  111. 
p  p  p  2 
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1843.  damages  from  the  consideration  of  the  jury,  on  the  ground 
that  they  were  properly  recoverable  under  a  particular 
section  of  the  company's  act  before  a  justice ;  another,  that 
CocNT^T^  although  the  claimant  proved  a  much  larger  amount  of 
Railway  Co.  damage  than  that  found,  the  jury,  from  some  personal 
cause,  chose  to  give  a  verdict  for  an  inadequate  amount 
It  was  admitted  that  a  direct  motion  for  a  new  trial  could 
not  be  made,  and  no  doubt  that  was  a  proper  admission ; 
for  the  proceeding  is  the  creature  of  the  act  of  Parliament, 
and  the  section  of  the  act,  by  which  it  is  directed  that  such 
a  proceeding  shall  be  had,  makes  the  verdict  final :  but  if 
this  be  not  so,  I  am  at  a  loss  to  see  what  machineiy  this 
Court  has  to  direct  a  new  trial.  But  it  was  said,  that  the 
Cyourt  might  direct  a  second  precept  to  issue.  It  appears 
to  me,  however,  that  if  I  acceded  to  such  a  proposition,  I 
should  only  be  doing  a  thing  indirectly,  which  cannot  be 
done  directly.  If  a  mandamus  should  go,  the  return  would 
be  that  a  precept  had  already  issued,  and  the  only  answer 
to  such  a  return  would  be  '*  Yes  I  but  justice  has  not  been 
done  under  that  precept  ;^  so  that  in  point  of  &ct,  it  would 
still  come  to  the  same  thing,  that  the  Court  would  be 
called  upon  to  grant  a  new  trial.  I  am  informed  that  a 
like  apphcation  has  been  made  in  the  fiill  Court  in  another 
case,  and  that  it  was  refused.  I  do  not  know  whether 
injustice  has  been  done  or  not ;  but  even  if  it  has,  I  hare 
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16/.  145.  S(L  for  demurrage,  and  the  writ  of  summons  was        1843. 

indorsed  to  recover  that  amount     The  declaration  con-    ^'"17^      ' 

Horn 

tained  two  special  counts.     The  first  count  alleged^  that  on  v. 

PoOOCK 

the  8th  of  September,  1841,  in  consideration  that  the  and  Another, 
plaintiff,  at  the  request  of  the  defendants,  would  sell  to  the 
defendants  a  large  quantity,  to  wit,  two  hundred  and 
twenty-six  tons  and  fifteen  hundred-weight  of  coals,  parcel 
of  a  cargo  of  coals  then  on  board  of  a  certain  ship  or 
vessel,  called  the  Osprey,  then  in  the  port  of  London,  at 
and  for  a  certain  price,  to  wit,  the  price  of  223/.  18^.  2rf., 
and  would  work  the  same  out  of  the  said  ship,  and  would 
deliver  the  same  at  the  said  port,  alongside  the  said  ship, 
to  the  defendants,  at  the  rate  of  forty-nine  tons  thereof,  for 
and  during  each  and  every  working  day,  in  manner  and  at 
the  times  following,  &c. ;  the  defendants  then  promised  the 
plaintiff  to  purchase  of  him  the  said  two  hundred  and 
twenty-six  tons  and  fifteen  hundred-weight  of  the  said 
cargo  of  coals,  at  and  for  the  price  and  upon  the  terms 
aforesaid,  &c  ;  averment,  that  the  plaintiff,  confiding  in 
the  said  promise  of  the  defendants,  did  afterwards,  to  wit, 
on,  &c,  sell  to  the  defendants  the  said  first  mentioned 
quantity  of  coals,  and  that  defendants  purchased  the  same, 
&€.,  and  although  the  turn  for  the  said  ship  to  have  her 
cargo  worked  out  and  discharged  at  the  said  port  did  after- 
wards arrive,  &c.,  and  although  the  plaintiff  was  at  all 
times  ready  and  willing  to  work  the  said  coals  so  pur- 
chased by  the  defendants,  as  aforesaid,  out  of  the  said  ship, 
and  deliver  the  same,  &c. ;  yet  the  defendants,  not  regard- 
ing their  said  promise,  did  not,  nor  would  take  and  receive 
the  said  coals  so  bought  by  them,  &c.,  but  wholly  refused 
and  omitted,  and  neglected  so  to  do,  &c.,  and  thereby  the 
said  coals  so  purchased,  &c.,  remained  and  continued  in 
the  said  ship  for  a  long  time,  to  wit,  for  the  space  of  one 
day  longer  than  the  same  otherwise  would  have  done,  and 
during  that  time  the  plaintiff  lost,  and  was  deprived  of,  the 
use  of  the  said  ship,  and  the  plaintiff  incurred  and  was  put 
to  divers  expenses  and  costs,  amounting,  to  wit,  to  5/L,  in  and 
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about  the  wages,  and  keeping  and  maintaining  the  master 
and  crew  of  the  said  ship,  during  that  time,  and  also  divers 
costs  and  charges^  amounting,  to  vdt,  to  52.,  in  and  about 
the  retaining  and  employing  the  crew,  for  the  purpose  of, 
and  in  and  about  the  preparing  and  making  ready  for  the 
working  and  discharging  the  said  coals  so  purchased  by  the 
defendants,  as  aforesaid,  out  of  the  said  ship,  during  the 
time  when  the  defendants  so  omitted  and  n^lected  to  take 
and  receive  the  said  coals  as  aforesaid,  and  the  plaintiff 
hath  been,  and  is,  by  means  of  the  premises,  otherwise 
much  damnified. 

Second  count:  that  on  the  15th  of  November,  1841,  m 
consideration  that  the  plaintiff,  at  the  request  of  the  de« 
fendants,  would  sell  to  the  defendants  a  large  quantity, 
to  wit,  a  cargo  of  coak  then  on  board  a  certain  ship  or 
vessel,  called  the  Atlantic,  then  in  the  port  of  London,  at 
and  for  a  certain  price,  to  wit,  271^  6s.  6d.y  and  would 
work  the  same  out  of  the  said  ship,  and  deliver  the  same 
at  the  said  port,  alongside  the  said  ship,  to  the  defendants, 
&C.,  when  the  turn  for  the  said  ship  to  have  her  caiff) 
worked  out  and  discharged  at  the  said  port  should  have 
arrived,  the  defendants  then  promised  the  plaintiff  to  pur* 
chase  the  said  caigo,  &c. ;  averment  of  sale  by  plaintiff  to 
defendants,  and  that  although  the  turn  for  the  said  ship  to 
have  her  cargo  worked  out  did  arrivet  apd  although  the 
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peDses  and  costs,  to  wit,  5L^  in  and  about  the  wages  and        181:5. 
keeping  of  the  master  and  crew  of  the  said  ship,  and  also     ^"^^^^ 
divers  costs  and  charges,  to  wit,  5Lf  in  and  about  the  re-  ^- 

taining  and  employing  of  men  for  the  purpose  of,  and  in   and  Another. 
and  about  preparing  and  making  ready  for  the  working 
out  and  discharging  the  said  cargo,  &c. 

There  were  also  the  common  counts  for  demurrage,  for 
money  paid,  and  on  an  account  stated,  and  damage  alleged 
to  the  amount  of  20/. 

The  particulars  of  demand  claimed  16/.  I4s.  Sd.  The 
defendants  suffered  judgment  by  default,  and  notice  of 
executing  a  writ  of  inquiry  of  damages  was  given  for  the 
20th  of  September,  1842;  on  the  16th  of  September,  an 
order  of  Williams,  J.,  was  obtained  at  Chambers,  to  stay 
all  further  proceedings  in  the  action,  on  payment  of  the 
sum  of  16^  lis.  Sd.,  and  costs.  On  the  7th  of  November 
the  costs  were  taxed  on  the  higher  scale  at  59/L  ITs. 

Peiertdarff,  on  the  9th  of  November,  moved  for  a  rule, 
calling  upon  the  plaintiff  to  shew  cause  why  this  taxation 
should  not  be  reviewed,  upon  the  ground  that  the  costs 
should  have  been  taxed  upon  the  lower  scale,  under  the 
rule  of  Court  of  H.  T.,  4  Wm.  4. 

Atherton  now  shewed  cause*  The  costs  had  been  rightly 
taxed  upon  the  higher  scale.  It  was  a  rule  which  had  been 
always  acted  upon,  that  where  the  action  was  of  such  a 
nature,  that  if  it  went  to  trial,  it  would  be  tried  before  a 
Judge  of  a  superior  Court,  costs  upon  the  higher  scale 
should  be  allowed.  It  was  also  the  practice  that  actions 
for  unliquidated  damages  should  not  be  tried  before  the 
sheriff;  and  although  the  declaration  contained  indebitatus 
counts,  yet  if  there  were  also  counts  for  unliquidated 
damages,  the  case  was  taken  out  of  the  Writ  of  Trial  Act, 
3  &  4  Wm.  4,  c.  42,  s.  17.    Jacquet  v.  Bo\i>er  (a),  Lawrnuc 

ia)  5  M.  &  W.  155;  S.  C.  Anin,  vol.  7,  p.  331,  O.  S. 
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POCOCK 

id  Another. 


▼.  Wilcock  (a).  Within  the  authority  of  those  cases,  this 
action  could  not  have  been  tried  before  the  under-sheriff, 
because  the  first  and  second  counts  in  the  declaration  were 
for  unliquidated  damages.  The  measure  of  damages  to 
which  the  plaintiff  was  entitled  could  not  be  ascertained 
until  it  was  proved  by  witnesses  what  was  the  value  of  the 
ship ;  how  many  men  were  employed,  and  to  what  amount 
of  wages  they  were  entitled ;  and  it  was  in  respect  of  these 
several  matters  that  the  action  was  brought:  and  even 
though  the  writ  of  summons  was  indorsed  for  less  than  20/1, 
or  less  than  20/.  was  recovered  upon  the  proo&  given,  the 
test  of  the  damages  claimed  being  unliquidated,  must  still 
be  applied.  lAsmore  v.  Beadle  (b).  If  the  action  was  not 
triable  before  the  sheriff,  the  feet  of  the  defendants  avoiding 
a  trial  could  make  no  difference,  because  the  principle 
applicable  to  the  case  must  remain  the  same.  He  referred 
to  Hooppell  V.  Leigk  (c).  The  Master,  in  coming  to  a 
decision  upon  this  matter,  had  felt  himself  bound  by  the 
case  of  Croft  v.  MUler  (d).  There,  in  an  action  of  covenant 
for  unliquidated  damages,  the  defendant  allowed  judgment 
to  go  by  default,  and  upon  inquiry  before  the  sheriff,  the 
damages  were  assessed  at  less  than  202. :  it  was  held  that 
the  costs  must,  nevertheless,  be  taxed  upon  the  higher 
scale.  That  case  was  in  point,  except  that  here  proceed- 
ings had  been  stayed  upon  a  Judge's  order,  directing  pay- 
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''directions  to  taxing  oflBcers"  were  co-extensive  with  the  1843. 
3  &  4  Wm.  4,  c.  42,  s.  17.  They  were  not  so,  but  they  Horn 
were  express  in  their  provision,  that  "  in  all  actions  of  p  **'  , 
assumpsit,  debt,  or  covenant,  where  the  sum  recovered  or  and  Another. 
paid  into  Court,  and  accepted  by  the  plaintiff  in  satisfaction 
of  his  demand,  or  agreed  to  be  paid  on  the  settlement  of 
the  action,  shall  not  exceed  20L  (without  costs);  the  plain- 
tiff's costs  shall  be  taxed  according  to  the  reduced  scale 
hereunto  annexed"  (a).  Here  less  than  20/.  had  been 
agreed  to  be  paid  on  the  settlement  of  the  action,  and  no 
general  question  of  the  damages  being  unliquidated,  or  of 
the  cause  being  triable  before  the  under-sheriff,  arose.  In 
Cook  V.  Hunt{b)f  which  was  an  action  for  unliquidated 
damages,  an  order  was  made  for  a  stay  of  proceedings, 
upon  payment  of  11/.  5«.,  and  costs  to  be  taxed  by  the 
Master,  after  an  application  to  have  the  cause  tried  before 
the  sheriff  had  been  successfully  opposed,  and  the  Court 
of  Exchequer  held  that  the  costs  must  be  taxed  upon  the 
lower  scale;  and  the  Court,  in  giving  judgment,  said,  that 
where  a  party,  when  such  an  order  was  made,  sought  to 
obtain  costs  on  the  higher  scale,  he  must  make  it  a  part  of 
his  order  that  the  costs  should  be  so  taxed.  Dixon  v. 
Walker  {c\  and  Wallen  v.  Smith  (d),  were  also  in  favour  of 
the  defendants. 

Cur.  adv.  vult. 

WioHTBiAN,  J.,  (on  the  3rd  of  May)  gave  judgment 
He  said,  the  proper  course  to  be  pursued,  where  the  plaintiff 
is  content  to  take  a  sum  of  money  less  than  20L  in  satis- 
fiu;tion  of  his  debt,  in  cases  not  triable  before  the  sheriff 
under  the  Writ  of  Trial  Act,  is  that  suggested  by  the 
Court  of  Exchequer  in  the  case  of  Cook  v.  Hunty  and  that 
the  plaintiff  should  insist,  in  such  a  case,  that  it  should  be 

(a)  Ante,  vol.  2,  p.  485,  O.  S.  S.  C.  7  M.  &  W.  214. 
(6)  Ante,  vol.  7,  p.  397,  O.  S. ;  (d)  Ante,  vol.  6,  p.  103,  O.  S. ; 

S.  C.  5  M.  &  W.  161.  S.  a  3  M.  &  W.  138. 
(c)  Ante,  vol.  8,  p.  887,  O.  S. ; 


954 


CASES   ON   POINTS  OF   PftACTICB,    Q.    B. 


1843. 
— V ' 

HOEN 

*. 
POCOCK 

id  Another. 


made  part  of  the  order,  that  the  costs  should  be  taxed  on 
the  higher  scale.  Here  there  was  no  such  term  imposed, 
and  the  rule  must  be  absolute  for  reducing  the  bill  of  costs 
to  the  amount  recoverable  upon  the  lower  scale  of  taxation. 


Rule  absolute. 


Where  tnac- 
tioii  of  debt 
wu  tried  be- 
fore  the  sheriff 
and  the  iarj 
returaed  a  ver- 
diet  for  20/. 
debt,  and  U. 
damages,  it 
waa  held,  that 
the  Jnriidtction 
oftbeiheriff, 
under  the  Writ 
of  Trial  Act, 
was  not  thereby 
vitiated  or 
taken  awaj. 


GUTTERIDOE  V.  SeTH. 

Cr.  T.  WHITE  moved  for  anile,  calling  upon  the  plain- 
tiff to  shew  cause  why  there  should  not  be  a  new  trial  of  this 
action.  It  was  an  action  of  debt,  and  the  trial  had  been 
had  before  the  assessor  of  the  sheriff  of  Middlesex :  the  jury 
had  found  a  verdict  for  the  plaintiff,  debt,  20^  damages,  h. 
It  was  contended,  that  this  was  a  case  which  did  not  &11 
within  the  provisions  of  the  3  &  4  Wm.  4,  c  42,  s.  17,  which 
authorizes  the  trial  of  causes  before  the  sheriff,  for  that  the 
amount  of  the  verdict  deprived  the  sheriff  of  his  jurisdiction ; 
and  that  there  had,  therefore,  been  a  mis-trial.  The  case  of 
EdgeY.  Shaw  (a)  was  cited. 


Williams,  J. — ^The  act  refers  to  the  sum  indorsed  on  the 
writ  of  summons.  In  this  case,  it  was  20^,  and  the  jury 
havtup:  found  1*.  datiiaifcSj  no  more  vJtiatej^  and  takcg  i 
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^ .. ' 


Spicer  V.  Bond. 


SjIRSTOfF  movedy  on  behalf  of  the  defendant,  for  a  The  Court  will 

not  grant  a 

rule  to  make  a  Judge's  order  a  rule  of  Court,  and  also  re-  rale  absolute 
quiring  the  plaintiff  to  pay  the  costs  incidental  to  the  stance  for  '" 
motion.     He  contended  that  he  was  entitled  to  a  rule  ab-  ?^*°?  » 

Judffe  8  order 

solute  in  the  first  instance;    for  the  plaintiff  had  been  a  rule  of  Court, 
already  served  with  the  Judge's  order,  and  compliance  rule,  cosu  are 
with  its  terms  demanded,  but  he  had  refused  to  obey  them,  ^'^g^^on  the 
The  object  now  was  to  obtain  a  rule  of  Court  to  give  the  opposite  party. 
order  the  effect  of  a  judgment,  under  the  1  &  2  Vict 
c.  110,  8.  18.     The  Judge's  order  directed  the  payment  of 
certain  costs. 


WiGHTMAN,  J. — The  rule  to  make  a  Judge's  order  a 
rule  of  Court,  would  be  absolute  in  the  first  instance ;  but 
you  seek  also  to  obtain  the  costs  of  the  motion.  The 
plaintiff  may  have  some  cause  to  shew  against  that,  and  I 
think  you  can  only  take  a  rule  nisi, 

y 

Rule  nisi  accordingly. 


Begina  v.  The  Churchwardens  and  Overseers  of  the 
Parish  of  St  Pancras. 

«/•  HENDERSON  shewed  cause  aminst  a  rule,  calling  The  sutute,  i 

,  i.    1  .  1  i_  r  Wm.  4,  €.21, 

upon  the  prosecutors  oi  this  mandamus  to  pay  the  costs  of  g.  6,  which 
the  writ.     It  appeared,  that  it  was  a  mandamus  requiring  5^^  ^^an- 


the  churchwardens,  overseers,  and  inhabitants  of  St  Pan-  damus,  whe- 
ther the  wnt 
shall  be  grant- 
ed or  refused,  and  also  if  the  same  shall  be  issued  and  obevod,  applies  not  only  to  the  mere 
costs  of  the  application  and  of  the  writ,  but  to  the  costs  of  the  return  and  the  subsequent  pro- 
ceedmgs. 

Where  cause  was  shewn  against  a  rule  nisi  for  a  writ  of  mandamus  against  the  churchwardens, 
overseers,  and  inhabitants  of  a  parish,  and  no  objection  was  made  upon  the  ground,  that  under  a 
local  act  of  Parliament,  (a  public  act,)  the  directors  of  the  poor  were  responsible  for  the  matter 
sought  to  bo  enforced ;  but  the  writ  bcinff  granted,  upon  the  return  thereto,  such  an  objection 
was  successfully  raised,  the  Court,  in  its  ciiiicrotion,  refused  to  compel  the  prosecutor  of  the  man- 
damus to  pay  any  costs  incurred  antecedently  to  the  return. 


St.  Pancrab. 
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1843.  eras,  to  pay  to  the  Skinners'  Coinpaoy  a  certain  i 
'"^j^^^^  charge  or  annuity  of  ISL  per  annum.  The  prosecutors 
the  trustees  of  a  charitable  estate,  situated  in  the  pari 
St  Pancras,  a  portion  of  which  was  taken  for  the  pui 
of  forming  aline  of  street,  called  the  New  Road.  The  : 
damus  was  obtained  upon  the  assumption,  that  the 
charge  in  question,  which  was  in  the  nature  of  a  chai] 
respect  of  a  highway,  was  borne  by  the  parish  at  large, 
the  writ  was  accordingly  addressed  to  the  churchwar 
overseerB  and  inhabitants  of  the  parish.  A  return  hi 
been  made  to  the  writ,  it  came  on  to  be  ai^ed  in  the  n 
of  November,  1841 ;  and  it  then  appeared,  that  by  a  loo 
which  was  admitted  to  be  a  public  act,  (59  Geo.  3,  c 
the  writ  should  have  been  issued  to  the  directors  oi 
poor,  instead  of  the  churchwardens,  overseers,  and  inl 
tants.  The  present  rule  had  been  obtained  in  the  < 
part  of  this  Term.  An  affidavit  was  now  produced,  in  v 
it  was  sworn,  that  in  point  of  fiict,  the  parties  were  ent 
ignorant  of  the  existence  of  the  act  in  question.  It 
argued  that  the  parish  of  St  Pancras  had  disentitled  tl 
selves  to  the  costs,  for  they  had  suffered  the  writ  to  i 
without  any  reference  to  the  existence  of  this  sta 
although  its  production  would  have  been  as  good  an  an 
to  the  rule  nisi  for  the  writ,  as  to  the  writ  itsel£  t 
this  ground,  if  the  Court  should  hold  the  prosecutor  li 
to  any  costs,  it  would  be  to  such  only  as  had  been  incu 
in  showing  cause  against  the  rule  nisL  Reasonable  groi 
existed  at  all  events  for  the  prosecutors  to  proceed  witl 
mandamus.  There  could  be  no  doubt  that  they  wei 
reality  entitled  to  the  money  which  they  sought  to  ob 
and  they  were  bound  to  take  proceedings  with  a  view  t 
recovery.  But  the  statute  1  Wm.  4,  c  21,  s.  6,  did 
authorize  this  application,  except  in  reference  to  the  < 
of  the  writ  itself;  and  the  present  applicant  could 
obtain  any  costs  of  his  return  to  the  writ,  for  that  sec 
provided  only  for  cases  where  the  writ  was  '^granted  oi 
fused,"  and  where  the  writ  was  '^  issued  and  obeyed,"  ai 


EASTER   TERM,   6    VICT.  957 

was  silent  as  to  cases  where  a  return  was  made,  and  the        1843. 
writ  therefore,  was  not  obeyed.     At  all  events  this  was  not       ReginT 
a  case  In  which  the  Court  would  exercise  its  discretion  in 
favour  of  a  party,  who  had  acted  so  unfiurly  as  the  persons 
who  now  made  this  application. 


J 


St.  Pancras. 


Barstawy  in  support  of  the  rule.  The  provisions  of  the 
statute  obviously  referred  to  the  general  costs  of  a  writ  of 
mandamus,  and  in  The  Queen  v.  The  Mai/or^  ^c.  of  New- 
bury  (a),  the  Court  decided,  that  after  argument  and  judg- 
ment on  return  to  a  mandamus,  costs  would  be  given  to 
the  successful  party,  unless  very  strong  ground  of  exemption 
be  shewn  on  the  other  side.  [  Wightman^  J. — That  case 
is  decisive  upon  the  objection  raised  upon  the  act  of  Par- 
liament by  Mr.  Henderson.  The  circumstances  of  the 
objection  not  being  taken  there,  and  that  the  Court  has  at 
all  times  considered  the  determination  of  the  Legislature 
to  be  general,  warrant  me  in  coming  to  the  conclusion  that 
the  statute  applies  to  this  case,  and  that  the  right  to  costs 
is  not  limited,  as  is  contended].  Secondly,  on  the  merits, 
the  statute  which  governs  the  affairs  of  the  parish  of  St. 
Pancras,  is  a  public  act,  and  one,  therefore,  which  the  pro- 
secutors of  this  mandamus  were  bound  to  know.  [  Wight" 
many  J. — The  question  is,  whether,  in  the  exercise  of  my 
discretion,  I  shall  not  take  it  into  consideration  that  you 
deceived  the  prosecutor  by  allowing  the  writ  to  go,  although 
you  were  aware  that  it  could  not  succeed  upon  the  very 
ground  which  you  make  the  subject-matter  of  a  return  ?] 
There  was  no  case  in  which  the  Court  had  drawn  such  a 
distinction  as  was  proposed ;  the  parish  of  St.  Pancras  had 
I)een  entirely  successful  upon  the  return,  and  should  have 
the  whole  of  their  costs. 

WiGHTMAN,  J. — The  question  now  is,  how  I  shall  exercise 
the  discretion  given  to  me  by  this  act  of  Parliament  ?  The 

(a)  1  Q.  B.  751 ;  S.  C.  1  G.  &  Dav.  3S8. 
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parish  of  St.  Pancras  mided 
shewing  cause  against  the  i 
told  them  that  they  were  gi 
there  is  no  doubt  prooeedi 
been  immediately  stayed, 
jection,  and  the  prosecutor 
got  the  right  men.  I  tfainli 
be  absolute,  for  the  costs  o 
quently  incurred,  but  it  m 
costs  which  were  incurred  b 
cannot  have  the  costs  of  thii 


PrrcHandl 

Pickering  moved  foi 

tiiis  to  shew  cause  why  tl 

verdict  found  by  the  jury,  i 

ground  of  irregularity.     It 

at  issue,  notice  of  trial  was 

the  first  sittings  in  Hilary 

lip  to  and  on  the  10th  of 

entered  the  record,  and  or 

fendant  entered  a  ne  recipL 

gave  notice  of  trial,  by  com 

cipiatur  under   on  the  17  th  of  January ;  the 

H.  T..  I2&i3at  Chambers  on  the  15thj 

^tiie'utBof  summons  wis  heard  on  th 

January,  the 

plaintin  gave  a  notice  of  trial  by  continuance  for  the  ] 
and  at  such  second  sittings  the  cause  was  tried  in  the 
obtained  a  yerdict :  Semble,  that  the  entry  of  the  ne  i 
cumstances  was  not  a  hindirance  of  the  plaintiff  in  th 
M.  T.,  4  Anne  ;  for  that  until  the  record  was  carriei 
Ibr  trial :  ZTe/d,  that  such  second  notice  of  trial,  by  c 
notice,  within  the  meaning  of  the  same  rule,  and  thi 
must  be  set  aside  ;  for  that  after  the  entry  of  a  no  r 
notice  of  trial  to  a  new  and  not  an  adjourned  sittings 
by  continuance. 


On  the  4th  of 
JanoaiT,  the 
plaintiff  gave 
notice  ottrial 
for  the  first 
Sittings  in 
Term,  which 
commenced  on 
the  I2th  of 
January;  the 
plaintiff  not 
hiring  entered 
his  record,  on 
ihe  11th  of 
January  the 
defendant  en- 
tered a  ne  re- 
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refused  to  interfere,  and  the  cause  was  tried  on  the  17th, 
as  an  undefended  cause,  and  a  verdict  taken  by  the  plaintiffs. 
It  was  submitted,  that  according  to  the  practice  of  the 
Court,  this  trial  was  irregularly  had.  The  plaintifis  were 
bound  to  enter  the  cause  two  days  before  the  commence- 
ment of  the  sittings ;  as  they  had  not  done  so  here,  the 
defendant  was  entitled  to  enter  a  ne  recipiatur,  and  the 
effect  of  his  doing  so  was  to  render  the  notice  of  trial 
totally  invalid.  That  being  so,  the  notice  of  trial  by 
continuance  was  bad. 


1843. 

^ — V ' 

Fitch 
and  Wife 

p. 
Burton. 


Peacochy  on  a  subsequent  day,  shewed  cause.  The  notice 
of  trial  as  originally  given  on  the  4th  of  January,  was  a 
good  notice  for  the  12th.  The  plaintiSs  were  hindered  from 
proceeding  to  trial  upon  that  notice  by  the  entry  of  the 
ne  recipiatur  by  the  defendant  In  Chiti.  Arch.  p.  209, 
and  Tidd's  Pract.  p.  757,  ed.  9,  it  was  laid  down,  that  if 
the  defendant  enter  a  ne  recipiatur,  so  as  to  hinder  the 
plaintiff  from  trying  his  cause  at  a  certain  sitting  in  Term, 
the  plaintiff  may,  during  such  sittings,  give  the  defendant 
notice  of  trial  for  the  next  sittings,  and  proceed  to  the  trial 
of  his  cause  accordingly.  For  that  proposition  the  case  of 
Highmore  v.  Walker  (a)  was  cited,  which  was  as  follows: — 
**  In  a  cause  to  be  tried  at  the  sittings,  the  defendant  entered 
a  ne  recipiatur,  and  the  question  was,  whether  the  plaintiff 
could  go  on  at  the  next  sittings  without  a  new  notice  ?  It 
was  agreed,  that  if  no  ne  recipiatur  had  been  entered, 
there  must  have  been  two  days'  notice.  The  clerks  upon 
the  principal  question  thought  no  notice  necessary ;  their 
reason  was,  because  the  defendant  himself  had  hindered 
the  plaintiff's  proceedings,  and  therefore  ought  at  peril  to 
attend  the  next  sittings.  But  HoUy  C.  J.,  contrL  The 
notice  fell  to  the  ground  with  the  trial.  A  rule  was  made, 
that  where  a  ne  recipiatur  was  entered,  the  plaintiff  shall 
give  notice  the  same  sittings,  and  before  they  arc  over,  that 


(a)  2  Salk.  653. 
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Fitch 
andl/rife 

V. 
BUETON. 


he  will  proceed  to  trial  the  next  sittings ;  and  it  was  sud, 
that  if  a  cause  be  not  entered  two  days  before  the  sittings, 
the  defendant  may  enter  a  ne  recipiatur.**  The  effect  of 
the  rule  as  there  cited^  and  of  the  case,  was  this;  that 
where  a  defendant  hindered  the  plaintiff  from  proceeding 
to  trial,  by  entering  a  ne  recipiatur,  the  plaintiff  might,  by 
a  notice  given  before  the  termination  of  the  sittings  for 
which  notice  of  trial  had  been  originally  given,  proceed  to 
trial  at  the  next  sittings;  and  such  second  notice  must 
necessarily  be  taken  to  be  a  notice  by  continuance,  for  the 
sittings  did  not  last  eight  days,  and  there  was  not  time, 
therefore,  to  give  a  complete  notice.  That  was  the  course 
which  had  been  here  adopted,  for  the  first  sittings  began 
on  the  12th,  and  terminated  on  the  16th  of  January ;  and 
notice  of  trial  by  continuance  was  given  on  the  14th,  for 
the  second  sittings  on  the  i7th. 


Thesiffer  and  Pickering^  in  support  of  the  rule.  The 
plaintiSs  had  not  been  hindered  from  going  to  trial  by  any 
Itct  of  the  defendant,  for  they  would  have  been  unable  to 
go  to  trial,  even  if  the  ne  recipiatur  had  not  been  entered. 
They  were  bound  by  the  Reg.  Gen.,  15  &  16  Car.  2,  reg.  2, 
to  enter  the  record  two  days  before  the  sittings;  but  they 
had  already  suffered  the  time  to  go  by,  when  the  ne  reci- 
piatur was  entered,  at  which  they  could  have  carried  in  the 
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Williams,  J.,  on  the  22nd  of  April  gave  judgment — 
This  case  was  discussed  before  me  in  the  course  of  last 
Term,  and  has  stood  over  since  then  for  judgment.  The 
question  which  I  have  to  determine,  I  believe,  has  never  been 
rmsed  before ;  I  can  find  no  direct  authority  upon  the  sub- 
ject, and  the  books  of  practice  are,  in  the  main,  silent  upon 
it.  The  facts,  as  they  are  disclosed  upon  the  affidavits, 
are  these  : — Notice  of  trial  was  given  for  the  12th  of 
January,  the  first  sittings  in  Hilary  Term,  in  the  ordinary 
manner;  but  the  cause  was  not  entered,  and  on  the  11th 
of  January,  a  ne  recipiatur  was  entered  by  the  defendant 
with  the  Marshal.  On  the  14th  of  January,  firesh  notice 
of  tiial  for  the  second  sittings,  which  were  held  on  the  1 7th, 
was  given  by  the  plaintifis,  and  the  question  is,  whether  a 
trial  had,  in  pursuance  of  such  notice,  is  a  good  and  valid 
trial  There  are  two  rules  of  Court  bearing  upon  the  point, 
the  first  of  these  applies  to  the  necessity  for  entering  the 
cause  a  certain  time  before  the  sittings;  the  second  relates 
to  the  effect  of  a  ne  recipiatur.  The  rule  of  Hilary  Term, 
15  &  16  Car.  2,  reg.  2  (K.  B.  1663),  is  as  follows :— "  It  is 
further  ordered,  that  unless  the  cause  to  be  tried  at  London 
and  Middlesex  be  entered  with  the  Chief  Justice  of  this 
Court  by  the  space  of  two  days  before  the  sittings  upon 
which  such  causes  are  to  be  tried,  the  Marshal  may  enter  a 
ne  recipiatur  at  the  request  of  the  defendant  or  his  attorney." 
According  to  this  rule,  the  plaintifis  having  failed  to  enter 
the  cause  "  by  the  space  of  two  days  before  the  sittings," 
for  which  they  had  given  notice,  the  defendant  was  entitled 
to  enter  a  ne  recipiatur.  But  there  is  then  the  rule  of 
Michaelmas  Term,  4  Anne,  (1705),  which  is  to  this  effect : 
"  It  is  ordered,  that  if  the  defendant  in  any  action  in 
London  or  Middlesex,  to  be  tried  at  the  sittings  of  the 
Lord  Chief  Justice  of  the  Court,  shall  enter  a  ne  recipiatur, 
and  by  reason  thereof  hinder  the  plaintiff  that  he  cannot 
proceed  at  that  sitting,  then  it  shall  be  lawful  for  the  said 
plaintiff  to  proceed  to  trial  in  the  said  cause  at  the  next 
sitting  of  the  said  Chief  Justice  after  the  entering  of  the 
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Fitch 
and  Wife 

V. 

Btnt  roN. 


said  ne  recipiatur,  upon  notice  given  daring  the  said  first 
sittings.*'  It  is  upon  this  second  rule,  that  the  present 
case  has  been  principaHy  discussed,  and  that  the  doubt 
has  been  raised.  It  was  aigued  by  Mr.  Thesiger  that  this 
rule  did  not  apply  here,  and  he  contended,  with  much 
truth,  that  in  this  case,  it  could  not  be  said  that  the  plain- 
tifis  had  been  hindered  from  going  to  trial  by  the  entry  of 
the  ne  recipiatur  by  the  defendant,  for  that  the  phuntifis  by 
their  own  neglect,  in  omitting  to  enter  the  cause,  had  de- 
prived themselves  of  the  possibility  of  going  to  trial.  But  that 
does  not  seem  to  help  me  out  of  the  difficulty,  and  I  think 
that  in  order  to  decide  the  case,  I  must  look  at  the  effect 
of  the  notice  which  was  given,  bearing  in  mind  the  pro- 
visions of  the  rule  of  4  Anne ;  and  in  this  view  of  the  case, 
I  think  it  will  be  material  to  consider  what  was  the  state 
of  things  at  the  time  that  rule  was  promulgated.  At  that 
time,  it  is  clear  there  were  no  such  things  as  adjourned 
sittings ;  there  was  one  entire  sitting,  and  one  only ;  and  at 
that  time,  therefore,  the  present  form  of  notice  to  a  second 
sitting  would  have  been  altogether  inapplicable.  No  such 
things  existed  in  practice  until  an  additional  Judge  was 
appointed,  and  the  sittings  of  this  Court  commenced. 
Therefore,  at  the  time  when  the  rule  of  Court  was  made, 
this  would  have  been  a  bad  notice,  and  this  ought  to  form 
no  snmll  inf^redient  in  the  onuijon  which  I  am  forccti  to 
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been  made  upon  this  subject  by  Master  Bunce,  who  has 
been  at  very  great  pains  to  ascertain  the  proper  practice 
to  be  adopted,  and  he  has  conferred  with  the  rest  of  the 
Masters  upon  the  subject,  and  they  all  concur  in  the  view 
which  I  have  taken,  and  have  now  expressed.  The  rule  of 
practice  is,  after  all,  founded  upon  that  which  has  been  usually 
done,  and  on  such  points,  therefore,  the  opinion  of  the 
Masters  is  extremely  valuable.  The  result  of  my  opinion  in 
this  case  is,  that  the  trial  was  improperly  had,  that  the  verdict 
is,  therefore,  irregular,  and  must  be  set  aside. 


1843. 

^ V ' 

Fitch 
and  Wife 

V. 
BUHTOK. 


Rule  absolute. 


Browne  v.  Gisborne. 

f^HARNOCKf  moved  for  a  rule  for  a  writ  of  habeas 
corpus  ad  testificandum  to  bring  up  the  body  of  a  prisoner 
to  give  evidence  in  this  suit  [Coleridge^  J. — This  need 
not  be  moved  in  Court,  but  an  application  should  be  made 
at  Chambers].  The  statute  44  Geo.  3,  c  102,  which  gave 
the  writ  of  habeas  corpus  ad  testificandum  provided,  that  it 
should  "  be  lawfiil  for  any  Judge  of  his  Majesty's  Court 
of  King's  Bench  or  Common  Pleas,"  &c.  to  grant  the  writ 


The  applica- 
tion for  a  ha- 
beas corpus  ad 
testificandam 
should  be  made 
to  a  Judge  at 
Chambers,  and 
not  in  Ck>urt. 


Coleridge,  J. — That  is,  sitting  at  Chambers, 
tice,  it  is  always  now  done  at  Chambers. 


In  prac- 


Rule  refused  (a). 


Ca)  Vide  Chit.  Arch.  233, 4 ;  Rex 
V.  Pilgrim,  ante,  vol.  4,  p.  89,0.  S. ; 
S.  C.  3  Ad.  &  Ell.  485 ;  Leigh  v. 


Sherry,  2  Moore,  33;  S.  C.    8 
Taunt.  148. 
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Regina  V.  The  Inhabitants  of  St.  Mart,  Whitechapel. 

Jl  HIS  was  a  rule  calling  upon  the  inhabitants  of  St.  Mary, 
Whitechapel,  to  shew  cause  why  a  writ  of  certiorari  should 
not    be  set   aside,   quia  improvide   emanavit,   upon   the 


On  Um  20th 
of  April,  the 
Court  of  Quar- 
ter Settioni 
nedacase 
te  opinion  inrounds,  first,  that  there  had  been  no  suflScient  affidavit 
oftheCoort       " 
ofQneen*8 
Bench ;  on  the 
IdthofOe. 
tober,  notice 
in  writing  of 
an  intended 
application  for 
a  writ  of  cer< 


filed  in  support  of  the  writ ;  secondly,  that  there  had  been 

no  Judge's  fiat  obtained  to  warrant  the  issuing  of  the  writ ; 

and,  thirdly,  that  the  application  for  the  writ  was  too  late. 

From  the  affidavits,  it  appeared,  than  an  appeal  was  lodged 

at  the  Middlesex  Sessions  against  the  removal  of  a  pauper 

njAl^^e'J"'^  from  the  parish  of  St  Mary,  Whitechapel,  to  that  of  AU 
or 


Saints,  Maldon,  in  the  county  of  Essex.  At  the  Easter 
Sessions,  on  the  20th  of  April,  1842,  the  appeal  came  on 
to  be  heard,  when  upon  certain  objections  raised  by  the 
appellants  to  the  sufficiency  of  the  examination  of  the 
pauper,  the  Court  directed  the  order  to  be  quashed,  but 
granted  a  special  case  for  the  opinion  of  the  Court  of 
Queen's  Bench.   On  the  13th  of  October,  notice  was  given 

certiorari;  no 

Judge  being  in  town  on  that  daj,  an  affidavit  of  notice  to  the  justices,  and  of  the  other  neoesnrj 

facts,  was  sworn  before  a  commissioner,  and  on  the  same  day,  the  affidavit  was  filed  at  the  Croirn 

Office,  and  a  writ  of  certiorari  issued  ;  on  the  2 1st  of  October,  the  Judge's  fiat  was  obtainfd  sad 

filed  at  the  Crown  Office.     Upon  motion  to  qoash  the  writ  of  certiorari,  qoia  improrid^ 

emanavit, 

FMl,  first*  that  the  notice  to  the  justices  on  the  IHth  of  OetoWi  ondcr  the  13  0««  2»  c.  18. 
whiuh  require i  sit  days*  notice  of  an  intended  applicatioa  for  a  certioTTari.  wai  iti  abuodaiU  time. 


upon  two  Jus- 
tices; oothe 
20thofOc- 
tober,  an  ap- 
plication was 
madeatCham< 
hers,  for  a 
Jodge'kfiat, 
allofHng  the 
issnhigofa 
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of  the  intention  of  the  respondents  to  apply  for  a  writ  of 
certiorari,  and,  on  the  20th  of  October,  an  application  was 
made  at  the  Chambers  of  Lord  Benman,  C.  J.,  for  his 
fiat  for  the  issuing  of  the  writ  It  appeared  that  the  learned 
Judge  was  not  then  in  attendance,  and  there  being  no 
Judge  in  town,  an  affidavit  of  the  notice  to  the  justices  on 
the  13th  of  October,  and  of  the  other  necessary  fiicts,  was 
sworn  before  a  commissioner.  On  the  same  day,  the  writ 
of  certiorari  was  issued  founded  upon  this  affidavit,  but 
without  the  fiat  of  any  Judge.  On  the  21st,  the  fiat  of 
Cresswell^  J.,  was  obtained,  and  was  then  filed  at  the  Crown 
Office.  It  was  now  objected  that  the  affidavit  in  support 
of  the  application  for  the  fiat,  was  insufficient  The  affi- 
davit stated  that  the  deponent  'Mid,  on  the  13th  of  Oc- 
tober, serve  John  Wilkes,  Esquire,  one  of  the  justices  of 
the  county  of  Middlesex,  with  a  notice,  in  writing,  of  the 
intended  application,  by  leaving  the  same  at  his  house; 
and  did  also  serve  Henry  Witham,  Esquire,  by  leaving  a 
true  copy  thereof  at  the  chambers  of  the  said  Henry 
Witham,  situate  No.  6,  Old  Square,  Lincoln's  Inn,  in  the 
county  of  Middlesex."  It  was  contended,  that  it  was  con- 
sistent with  this  affidavit,  that  the  notice  had  never  reached 
the  hands  of  Mr.  Witham,  or,  at  all  events,  that  he  had  not 
received  it  until  after  the  13th  of  October,  and  that  in 
either  point  of  view,  the  service  would  be  insufficient,  for  that 
the  statute  of  13  Geo.  2,  c.  18,  s.  5,  required  that  six  days' 
notice  of  the  application  should  be  given  to  the  justices. 
Secondly,  by  the  same  statute  it  was  enacted,  that  no  writ 
of  certiorari  shall  be  granted  to  remove  any  order  of  jus- 
tices at  sessions,  '^  unless  such  certiorari  be  moved  or  ap- 
plied for  within  six  calendar  months  next  after  such  order, 
ftc"  In  order  to  obtain  the  certiorari  the  fiat  of  the  Judge 
was  necessary,  but  here  the  certiorari  was  issued  on  the 
20th  of  October,  and  the  fiat,  professing  to  authorize  the 
issuing  of  such  writ,  was  not  signed  until  the  21st  The 
fiat,  however,  was  a  condition  precedent  to  the  issuing  of 
the  certiorari.     Thirdly,  the  application  for  the  certiorari 


1843. 
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Regina 

V. 

St.  Mary, 
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to  the  Judge  at  Chambers  was  too  late.  By  the  -statute, 
it  was  required  to  be  moved  or  applied  for  within  six  ca- 
lendar months.  The  six  months  must  be  reckoned  ex- 
clusively of  the  last  day,  which  would  be  the  20th  of  Oc- 
tober, and  the  application  on  that  day  was,  therefore,  too  late. 
Castle  V.  Burditt  (a),  Ex  parte  FaOan  and  Wife  {b),  JViOiams 
V.  Burgess  (c),  were  cited.  The  application  at  Chambers 
besides  was  not  sufficient,  for  the  statute  must  be  taken  to 
mean  a  valid  and  effectual  application,  but  it  was  not  until 
the  21st  of  October  that  this  application  availed. 


Bodkin^  in  this  Term,  shewed  cause,  first,  as  to  the  ser- 
vice of  notice  on  the  justices,  he  proposed  to  read  an  affi- 
davit, stating  that  the  notice  had  been  put  into  the  letter- 
box at  Mr.  Witham's  chambers  on  the  13th  of  October, 
and  that  Mr.  Witham  had  been  seen  by  the  deponent,  and 
had  stated,  that  he  had  ^^  duly  received  the  notice  with  his 
other  letters  of  that  day." 


DawUnff,  Seijt,  in  support  of  the  rule,  objected  to  this 
affidavit  being  read,  and  contended  that  inasmuch  as  the 
certiorari  could  be  only  issued  upon  due  proof  upon  oath, 
that  six  days'  notice  in  writing  had  been  given  to  the  jos^ 
tices,  it  was  not  competent  for  the  parties  now  to  supply  a 
defect  in  the  affidavit,  upon  which  the  certiorari  had  been 


EASTER   TERM,   6    VICT. 


967 


under  which  the  service  took  place, 
may  be  read. 


I  think  the  affidavit         1843. 


Bodkin.  Secondly,  the  application  to  the  learned  Judge 
at  Chambers  on  the  20th  of  October  was  in  time.  It  was 
a  rule  of  practice  clearly  established,  that  where  proceedings 
were  to  be  taken  within  a  period  of  time  to  be  reckoned 
from  a  certain  specific  act,  the  day  on  which  that  act  was 
done,  was  to  be  included  in  the  computation ;  but  where 
they  were  to  be  taken  within  a  certain  time  after  an  act 
done,  the  day  on  which  such  act  was  done  must  be  excluded. 
He  cited  Webb  v.  Fairmaner  (a),  Watson  v.  Pears  {b). 


^— V 

Rkgina 

V. 

St.  Mary, 
White- 

CUAPEL. 


DowUng  admitted  that  after  the   case   of   Williams  v. 
BurgesSy  he  could  not  sustain  this  objection. 

Bodkin.  Thirdly,  as  to  the  issuing  of  the  certiorari 
before  the  Judge's  fiat  was  obtained.  He  produced  an 
affidavit,  which  stated  that  the  practice  had  been  repeatedly 
acted  upon  at  the  Crown  Office  to  issue  the  certiorari 
before  the  Judge's  fiat  was  procured.  The  application  at 
Chambers  on  the  20th  of  October  besides,  was  a  sufficient 
motion  or  application  within  the  meaning  of  the  statute  of 
13  Gea  2,  c.  18.  The  party  had  gone  to  the  Judge's 
Chambers,  and,  by  accident,  there  was  no  Judge  in  town ; 
he  was  entitled  to  go  on  the  20th  of  October,  and  the 
Court  would  not  hold  him  responsible  for  the  accidental 
circumstances  by  which  he  was  prevented  from  obtaining 
the  fiat  until  the  21st  of  October.  Rex  v.  Abergele  (c), 
shewed  that  the  Court  would  not  quash  a  writ  of  certiorari 
on  a  mere  point  of  form,  unless  driven  to  do  so  by  the 
necessity  of  the  case.  From  a  note  to  that  case  {d)^  it 
appeared  'that  an  objection  similar  to  that  now  brought 
forward,  had  been  there  raised.     There  application  was 


(a)  Ante,  vol.  6,  p.  549,  O.  S. ; 
S.  C.  3  M.  &  W.  473. 
(ft)  2  Caropb.  294. 


(c)  5  Ad.  &  Ell.  795 ;  S.  C.  I 
Nev.  &  P.  235. 
{d)  \\  796 
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made  upon  the  last  day  for  the  Judge's  fiat  The  Lord 
Chief  Justice  was  out  of  town  as  were  the  other  Judges  of 
the  Court,  but  his  Lordship's  clerk  promised  the  agent  that 
he  would  send  the  necessary  papers  to  his  Lordship  in 
Derbyshire  by  that  evening's  post,  and  desired  him  to  call 
again  four  days  later,  that  being  the  earliest  time  by  which 
it  was  probable  the  papers  could  be  returned.  On  that 
day  the  application  was  reversed,  and  the  fiat  was  obtained, 
bearing  the  indorsement  of  the  Lord  Chief  Justice,  and 
the  certiorari  thereupon  issued,  but  although  those  facts 
were  commented  upon  in  argument,  the  Court  laid  no 
stress  upon  the  objection.  In  the  present  case,  although 
the  order  of  sessions  was  made  on  the  20th  of  April,  the 
sessions  did  not  terminate  until  the  22nd ;  taking  the  order 
to  date  of  the  latter  day,  the  signing  of  the  fiat  by  the 
learned  Judge,  on  the  21st  of  October,  was  in  time,  and 
the  Court  would  take  it  that  the  certiorari  had  only  issued 
upon  that  fiat  At  all  events,  it  was  obvious  that  the  re- 
spondents had  done  all  they  could  to  procure  the  fiat,  and 
the  Court  would  not  deal  strictly  with  such  an  objection  as 
that  which  was  raised  to  their  proceedings. 


DawKnff,  Seijt,  contriL  The  act  of  Parliament  was 
imperative  in  requiring  that  the  application  for  the  writ 
of  certiorari  should  be  made  within  six  calendar  months 
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on  the  last  day,  he  had  taken  time  to  consider  his  decision.] 
There  the  delay  would  have  been  the  act  of  the  Judge,  for 
which  the  parties  would  not  be  responsible ;  but  this  was 
more  like  the  case  of  an  application  being  made  after  the 
time  at  which  it  was  known  the  Judge  would  leave  Cham- 
bers, and  unless  some  substantial  excuse  was  offered  for 
the  delay,  the  Court  would  hold  it  to  be  fatal.  Secondly, 
the  certiorari  could  only  be  issued  upon  the  fiat  of  the 
learned  Judge,  and  unless  the  fiat  was  first  obtained  the 
writ  was  invalid.  Thirdly,  the  Court  would  not  be  dis- 
posed to  suffer  the  parties  now  to  amend  their  case,  by 
producing  fresh  afiidavits  in  aid  of  their  defective  proceed- 
ings. Bex  V.  RaUislaw  (a),  shewed  that  it  was  competent 
for  the  appellants  to  bring  forward  this  objection,  and 
Regina  v.  Spackman  (b),  supported  the  same  view.  That 
the  original  afiidavit  of  the  service  of  notice  upon  the 
justices  was  defective,  was  clear.  Such  service  as  was 
sworn  to  would  have  been  insufficient  even  in  the  case  of  a 
rule  to  compute,  for  in  Struttan  v.  Hawhes  (c),  it  was  held 
that  a  service  of  a  rule  nisi  to  compute,  by  putting  it  under 
the  door  of  the  defendant's  chambers  is  not  sufficient, 
although  the  laundress  states  that  the  defendant  will  pro- 
bably have  the  rule  in  the  course  of  the  day.  Nor  did  the 
amended  affidavit  remove  the  objection,  for  although  it 
might  be  that  Mr.  Witham  had  received  the  notice  with 
his  other  letters  of  the  13th  of  October,  there  was  nothing 
to  shew  that  any  of  them  reached  him  on  the  13th,  and  it 
was  urged  that  unless  the  notice  had  so  reached  him  on 
that  day,  it  would  not  have  been  in  time  according  to  the 
provisions  of  the  act 


1843. 

^ V ' 

Regina 

0. 

8t.  Mary, 
White- 
chapel. 


Coleridge,  J. — Upon  the  two  points  which  have  been 
raised,  one,  whether  this  certiorari  can  be  considered  to 
have  been  properly  issued  before  the  Judge's  fiat  was  ob- 
tained, and  the  other,  whether  it  was  applied  for  in  time. 


(fl)  Ante,  vol.  6,  p.  539,  O.  S. 
ib)  Ante,  vol.  9,  p.  1060,  O.  S. 


(c)  Ante,  vol.  3,  p.  25,  O.  S. 
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Wmn- 
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I  am  inclined  to  consider  the  case.  Upon  the  fint  pomt 
which  was  aigued,  namely,  whether  due  notice  of  the 
intended  application  for  the  certiorari  was  senred  on  the  jus- 
tices, I  think  that  under  all  the  circumstances  this  rule  must 
be  dischaiged.  This  is  not  a  question  whether  or  not  the 
justices  might  have  objected  to  the  service,  or  whether  the 
parties  are  at  liberty  to  object  for  them ;  but  it  is  simplj 
this^  whether,  upon  the  affidavits  produced  on  shewing 
cause,  there  is  such  a  defect,  as  shews  that  there  is  no  suflB- 
cient  evidence  of  proper  service  of  notice  on  the  justices? 
It  is  sworn  that  on  the  13'th  of  October,  the  notice  was  left 
at  the  chambers  of  Mr.  Witham ;  whether  he  was  in  cham- 
bers or  not  at  the  time  does  not  appear,  but  it  seems  that 
there  is  a  letter-box,  and  that  the  notice  was  dropped  into 
the  box,  and  that  must  be  taken  to  be  a  place  in  whidi  Mr. 
Witham  invites  persons  to  leave  notices  and  papers.  This 
was  done  on  the  13th  of  October;  the  20th  was  the  kst 
day  on  which  the  writ  could  issue;  six  days'  notice  is 
required;  the  13th  was  abundantly  in  time ;  I  should  have 
considered  the  14th  quite  soon  enough.  Then  is  the  evi- 
dence sufficient  which  states  an  admission  by  Mr.  Withanii 
that  he  **  duly  received"  this  notice  with  his  other  papen 
of  that  day  ?  The  question  turns  upon  the  fair  interpreta- 
tion to  be  put  on  those  words.  The  affidavit  now  produced 
could  not  be  answered,  it  is  true ;  but  if  materials  existed 
to  shew  that  the  notice  did  not  reach  the  hands  of  Mr. 
Witham  in  time,  they  might  have  been  brought  forward  in 
the  first  instance.  I  think  it  may  be  £Eurly  taken  that  Mr. 
Witliam  received  the  notice,  at  all  events  on  the  day  follow- 
ing that  on  which  it  was  left 

Cur.  adv.  vulL 


CoLERiDGB,  J.,  on  the  11th  of  May  delivered  judgment 
In  this  case  there  were  some  points  raised  which  were 
disposed  of  on  the  argument,  but  there  were  other  questions 
which  I  desired  to  consider  before  I  gave  my  judgment. 
It   was   a  motion   to   quash  the   allowance  of  a  writ  of 
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certiorari  lo  remove  a  case,  granted  by  the  justices  at 
sessions,  to  this  Court,  the  justices  having  made  their  order, 
subject  to  the  decision  of  such  case.  The  statute  13  Geo.  2, 
c  18,  s.  5,  requires  that  the -application  for  the  certiorari 
shall  be  made  within  six  months  after  the  order  shall  have 
been  made.  The  order  in  this  case  was  made  on  the  20th 
of  April,  and  the  last  day  on  which  the  certiorari  could 
issue  was  the  20th  of  October.  It  appeared  that  on  that 
day  the  attorney  took  an  affidavit  to  the  Judge's  Chambers 
for  the  purpose  of  having  it  sworn,  and  of  obtaining  a  fiat 
for  a  certiorari.  It  so  happened  that  no  Judge  was  in 
town,  and  the  affidavit  was  sworn  before  a  commissioner  at 
Chambers,  and  it  appears  that  the  attorney  then  went  to 
the  Crown  Office  and  got  a  certiorari,  without  any  Judge's 
fiat  warranting  the  issue  of  such  writ  On  the  following 
morning  he  went  again  to  the  Judge's  Chambers,  and  then 
obtained  a  Judge's  signature  to  the  fiat  The  point  mainly 
argued  on  the  discussion  of  this  rule  was,  whether  this  was 
an  application  within  the  words  of  the  statute :  the  ap- 
plication, in  point  of  fact,  not  having  reached  the  Judge 
until  the  21st  But  it  seems  to  me  to  be  unnecessary  to 
decide  that  point,  because  I  am  of  opinion  that  the  certiorari 
inust  be  quashed  upon  another  ground,  which  was  not  so 
much  depended  upon,  but  which  was  brought  before  the 
Court — ^I  mean,  upon  the  ground  that  it  was  issued  before 
the  fiat  was  signed.  No  authority  was  cited  on  this  point, 
but  it  T^as  stated  that  it  was  very  much  the  practice  to  issue 
a  certiorari  in  the  first  instance,  and  to  get  the  fiat,  which 
is  the  authority  for  the  certiorari,  signed  at  a  subsequent 
time.  But  if  such  a  mode  of  proceeding  is  contraiy  to  law, 
the  course  of  practice  cannot  be  allowed  to  prevail  I  find 
that  there  is  a  case  of  Regina  v.  White  (a),  where  a  pro- 
cedendo was  granted  under  circumstances  similar  in  this 
respect  to  those  of  the  present  case.  There,  a  certiorari 
was  granted  to  remove  an  order  of  sessions,  and  a  motion 


1843. 


RXGINA 

9. 

St.  liARY» 

White- 
chapel. 


(a)  1  Salk.  150;  Holt,  132. 
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Regina 

o. 
St.  Maey, 
White- 
chapel. 
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was  made  for  a  procedendo,  *^  because  the  writ  was  made 
out  on  the  Saturday  before  the  Term,  teste  the  12  th  oi 
February,  and  the  fiat  was  not  signed  till  the  first  day  oi 
the  Easter  Term,  and  a  procedendo  was  granted  for  the 
irregularity.*'  In  that  case,  therefore,  the  certiorari  was 
issued  in  Hilary  Term;  the  fiat  was  obtained  in  Eastci 
Term,  and  a  procedendo  was  granted  for  the  irregularity. 
HoUy  C.  J.,  in  giving  judgment,  said,  *^  If  the  fiat  had 
been  signed  on  the  same  day  the  writ  was  taken  out,  that 
would  have  been  well:  because  it  was  before  the  essoin 
day ;  but  a  fiat  signed  this  Term  cannot  warrant  a  certiorari 
tested  the  last  day  of  last  Term."  It  seems  to  me,  there- 
fore, that  where  a  certiorari  is  issued  before  the  fiat  is 
signed,  the  issue  of  the  certiorari  is  unwarranted.  Here 
the  facts  are  clear  that  the  certiorari  was  issued  on  the 
20th  of  October,  and  that  the  fiat  was  not  signed  until  die 
21st.  Therefore,  I  think  that  this  rule  must  be  made 
absolute  for  quashing  the  writ,  but,  of  course,  without 
costs,  as  the  practice  which  was  here  acted  upon  appears 
to  have  prevailed  in  the  oflBce. 


Rule  absolute,  without  costs. 
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and  issue  execution,  upon  the  determination  of  the  tenancy        1843. 

by  a  notice  to  quit,  the  particulars  of  which  were  specified.     D^^^demT 

The  affidavit  on  which  the  motion  was  made,  stated  that  a    Beaumont 

notice  to  quit,  bearing  date  the  31st  of  July,  1842,  had    Beaumont. 

been  served  upon  the  tenant  on  the  1st  of  August  in  the 

same  year,  requiring  him  to  give  up  possession  of  certain 

lands,  mentioned  in  the  warrant  of  attorney,  on  the  1st  of 

February  in  the  present  year,  and  of  certain  buildings,  also 

mentioned,  on  the  1st  of  May ;  that  the  tenant  had  given 

up  possession  of  the  lands,  but  had  refused  to  quit  possession 

of  the  buildings.     It  was  submitted  that  although  no  cases 

of  a  similar  description  were  to  be  found  in  the  books,  there 

could  be  no  objection  to  such  a  warrant  of  attorney  being 

given,  nor  to  judgment  being  entered  up,  and  execution 

issued  thereon. 

Coleridge,  J. — If  a  party  enters  into  such  an  agreement, 
I  see  no  reason  why  it  should  not  be  enforced. 

Rule  granted. 

In  Trinity  Term, 

Hugh  Hill  renewed  his  motion  for  judgment  under  the 
following  circumstances.  The  former  application  had  been 
made  upon  the  affidavit  of  the  attesting  witness  to  the 
instrument,  but  upon  further  examination,  it  appeared, 
that  the  original  instrument  had  not  been  filed,  but  a  copy 
only.  It  was  sworn  that  the  warrant  of  attorney  had  been 
prepared  and  duly  executed  in  Yorkshire,  and  had  been 
sent  to  town  for  the  purpose  of  being  filed;  but  a  copy 
having  been  made  of  it,  the  copy  had  been  filed  by  mistake, 
instead  of  the  original.  Search  had  been  made  for  the 
original,  but  without  success,  and  it  was  sworn  that  the 
attesting  witness  was  now  dead,  and,  therefore,  could  not 
make  a  firesh  afiidavit 
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WioHTMAN,  J.y  gnmted  the  i^^icadon ;  but 

HiBy  being  anprepared  with  a  fresh  affidaTit  that 
BEAmovT.    deieDdant  was  aliTe,  the  rule  was  od  this  ground  stay 
until  the  production  of  such  an  aflSdaviL 

Rule  according} 


♦ 


Day  v.  Hollt. 

^Mi^dter  ^'  ^^^^^^^^^  shewed  cause  against  a  rule  obtained 
the  wernot  of  Peiendofff^  f(Hr  settii^  aside  service  of  the  copy  of  a  wri 
^JtSLaam,      summons  for  irn^lari^,  with  costs.     The  ground  of 

di^'bralr^    ™^^^^  '^^^  *^  ^®  ^^PJ  ^^  ^®  ''^^  served  did  not  I 

fint  day  of  the  indorsement,  **  This  writ  is  to  be  served  within  \ 
XenDy  as  ap> 

calendar  months  from  the  date  thereof  including  the 


loaetuidetfae  of  such  date,  and  not  afterwards.'*    It  was  now  mgedt 

mmd  oTi^   this  indorsement  formed  no  part  of  the  writ  itself;  but  t 

t^^snlvity,  k     it  was  a  mere  memorandum  in  the  nature  of  a  warning 

the  motion  WW  the  plaintiff,  and  that  its  omission  in  the  copy  sen 

Sy{£j;  ^      was  immaterial     But  this  motion  had  been  made  too  I 

£S^'^°**  -fftn/on  V.  Stevens  (a)  shewed,  that  if  a  copy  of  a  wrii 

rae  to  Cham-  served  in  Vacation,  objection  to  it  for  irregularis  must 

tcrre^  ""    taken  in  Vacation,  if  there  is  time  for  that  purpose.    H 

P**y*^       .     the  writ  had  been  served  on  the  11th  of  April,  and 

m  writofran-    application  had  not  been  made  until  the  19th,  which ' 

apoo  m  defend-  the  first  day  of  Term,  (the  commencement  of  the  sitd 

£ing  t^in-    "^  banco  having  been  postponed  to  that  day  in  conseque 

'l?"*™^*  ^     of  £aster  &lling  within  the  Term.)     It  was  submitted  t 
the  memoran-  ^ 

dam,*' this  writ  the  defendant  was  bound  to  have  gone  to  Chambers. 

is  to  be  senred 
within  four 

SJS£!r  Ac,        Petersdotff.    The  defendant  had  eight  days  within  wh 

"  jr*^??^'       ^  make  his  application ;  he  was  entitled,  therefore,  to  co 

aside. 

(tt)  Ante,  vol.  4,  p.  283,  O.  S. 


V. 

Holly. 
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to  the  (^ourt  on  the  last  of  those  eight  days.  [  Wightman^  J.  1 843. 
— That  objection  cannot  prevail ;  if  the  party  is  in  time  to  5^J[^ 
come  to  the  Court,  he  is  entitled  to  do  so.]  Secondly,  the 
copy  of  the  writ  served,  was  clearly  irregular,  for  the 
memorandum  was  required  by  the  form  given  in  the 
schedule  to  the  2  Wm.  4,  c  39,  to  be  subscribed  to  the 
writ,  and  the  plaintiff  was  bound  to  serve  him  with  a  true 
copy. 

WiOHTMAN,  J. — That  act  is  imperative  in  requiring  the 
indorsement;  and  unless  the  copy  served  bears  the  in- 
dorsement, it  is  not  a  true  copy.  The  rule  must  be  made 
absolute. 

Rule  absolute,  with  costs. 


Doe  dem.  Goodland  and  Others  v.  Franklin. 

mLINGLAKE  moved  for  a  rule,  calling  upon  the  lessors  Where  in  an 

of  the  plaintiff  in  this  action  to   shew  cause  why  they  action  of  eject- 
^  ,  ment  by  pansh 

should  not  pay  back  to  Mr.  O.,  their  attorney,  the  costs  of  officers,  the 
the  taxation  of  his  bill  of  costs,  and  why  the  rule  of  Court,  the  attorney 
directing  such  taxation  upon  the  ordinary  terms,  should  oTtibeplSntiff; 
not  be  rescinded.     It  appeared,  that  the  lessors  of  the  was  referred  to 

.      taxation  upon 

plaintiff  were  churchwardens  and  overseers  of  a  certain  the  ordinary 

parish,  and  that  the  present  action  had  been  brought  in  jodge'sorder 

their  name,  to  eject  the  defendant  from  certain  premises  p^JJ^jJ^^  ^^ 

which  he  held,  bclonffimr  to  the  parish,  and  which  bv  the  ^w^e,  directed 

®   ^         .       '^  ''-  that  the  exist- 

59  Geo.  3,  c.  12,  were  vested  in  the  lessors  of  the  plaintiff,  ing  officers  of 

as  such  parish  oflScers.     The  cause  being  at  an  end,  the  IhouSdriffn the 
bill  of  costs  of  Mr.  O.  was  referred  to  taxation  by  an  order  un^ertokingto 

•^  pay  what 

of  a  learned  Judge,  afterwards  made  a  rule  of  Court,  upon  should  be 
the  usual  terras,  that  if  more  than  one-sixth  should  be  daetothe 
taken  off,  the  attorney  should  pay  the  costs  of  taxation.  Jhc^^^cr-"* 

taking  was,  in 
fact,  signed  by  the  persons  who  had  been  in  office  when  the  action  was  commenced,  and  upon 
taxation,  more  than  one-sixth  was  taken  off :  the  Court  refused  to  set  aside  the  taxation,  upon 
the  ground  that  the  undertaking  was  not  signed  in  accordance  with  the  Judge's  order. 
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GoODUkXD 

V. 


Bt  the  Older,  it  wis  abo  directed  that  an  midertak 
sboold  be  ngned  by  the  present  chordiwardens  and  (r 
seers,  to  par  to  Mr.  O.  what  should  be  found  to  be 
opon  taxation.  The  undertaking  was  signed  by  the  pi 
officers  who  were  in  office  at  the  time  of  the  coaunei 
ment  of  the  action.  The  taxation  took  phwe,  and  n 
than  one-sixth  was  taken  off,  and  the  costs  of  tua 
were,  therefore,  taxed  against  the  attorney.  It  was  now  i 
mitted,  that  the  undertakii^  cUd  not  follow  the  order  d 
learned  Judge,  and  that  the  attorney  was  entitled  to 
aside  the  taxation  upon  that  ground.  Hmcard  t.  Grooi 
shewed  that  the  attorney  had  not  waived  his  r^ht  to  ol 
to  the  undertaking,  by  appearing  before  the  Master  at 
taxation.  Rogen\,  PeienUm  (6),  and  Hoby  v.  Pritekarc 
were  to  the  same  e£Rect  That  the  undertaking  here 
objectionable  was  clear,  for,  first,  it  was  not  in  accord] 
with  the  Judge's  order,  and  secondly,  it  was  not  bin 
upon  the  persons  who  agned  it.  They  were  parries  to 
action  only  by  virtue  of  their  office,  but  that  had  ces 
and  supposng  any  Uability  to  have  accrued  against  tli 
they  would  have  been  unable  to  deal  with  the  parish 
perty,  so  as  to  have  paid  the  applicant  what  was  due  to  I 


CoLEBiDOE,  J. — I  think  that  there  ought  to  be  no 
in  this  case.  It  is  an  application  after  taxation  has  t 
had,  on  and  previous  to  which  taxation  an  undertal 
was  given  by  four  persons,  which  undertaking  was  bin< 
on  them.  The  applicant  has  had  the  benefit  of  that  ud 
taking,  so  fiu*  as  it  secured  to  him  the  payment  of  i 
should  be  found  due.  Two  cases  have  been  cited  in 
poit  of  the  application,  both  of  which  are  distif^ii?A 
from  the  present.  The  first,  ffo%tard  v.  Groom,  was  a 
where  there  was  no  undertaking  given,  and  there 
motion  being  made  after  taxation,  it  might  be  said  thai 


(€)  Auie^  ToL  4,  p.  21,  O.  S. 
(6)  AmU,  voL  7,  p.  187,  O.  S. ; 
S.  C.  4  M.  &  W.  58S. 


(c)  Ante,  voL  5,  p.  301,  0 
S.C.  2M.&W.  124. 
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attorney  had  waived  his  right ;  therefore  the  case  was  as  if 
the  attorney  had  said,  ^^  I  agree  to  go  into  this  taxation, 
not  having  any  undertaking;  but  in  doing  so,  I  do  not 
waive  my  right  to  object  that  the  reference  to  taxation  was 
unauthorized,'^  and  that  was  the  objection  which  was  there 
made.  That  is  not  the  case  here,  because  the  attorney  has 
had  the  benefit  of  the  undertaking  given  by  four  persons. 
In  the  other  case,  Rogers  v.  PeterstoUy  there  had  been  no 
undertaking  whatever ;  and  if  the  applicant,  in  this  case, 
had  stopped  at  the  beginning,  and  had  said,  '*  I  object  to 
this  undertaking,''  he  would  have  had  a  right  to  do  so,  and 
to  have  succeeded  on  that  objection.  He  has  not  done  so, 
however ;  but  he  has  gone  on  with  his  taxation,  and  having 
taken  the  chance  of  what  it  might  be,  and  having  had  the 
substantial  advantages  deriveable  from  an  undertaking,  he 
now  seeks  to  turn  round  to  get  rid  of  his  liability. 


1843. 

^ V ' 

Doe  dem. 

GOODLAND 

and  Othen 

o. 
Frankun. 


Rule  refused. 


Salmon  v.  Tugman. 

WW  ORLLEDGE  had  obtained  a  rule,  calling  upon  the  wberoupon 
phuntiff  in  this  action  to  shew  cause  why,  on  payment  of  ^^^f  dJu 
\U  17*.  6(f.,  all  further  proceedings  should  not  be  stayed.  ^^  '^  .^ 
It  was  an  action  of  debt  for  14/L  3*.  3dL,  to  which  the  de-  the  plaintiff  ro. 
fendant  pleaded  nunquam  indebitatus.     The  action  was  ^  40,.  da- 
tried  before  the  under-sheriff  for  the  county  of  Norfolk,  Jg^^,.^;^ 
where  the  plaintiff  obtained  a  verdict  for  li  17*.  &d.  only,  to  ^yj^^" 
The  present  rule  had  been  obtained  upon  an  affidavit,  that  ings  m  the  suit 
the  cause  of  action  arose  ¥dthin  the  county  of  Norfolk,  and  Jui^upon^^y- 

ment  of  the 
amount  of  the  verdict  without  costs,  upon  a  suggestion  that  the  canse  was  triable  in  the  county 
Court ;  and  «raiMf,  that  where  in  an  action  the  plaintiff  seeks  to  obtain  an  order  for  the  trial 
of  the  cause  before  the  under-sherifl^  under  the  3  &  4  Wm.  4,  c.  42,  s.  17,  and  the  defendant 
anticipates  that  less  than  40«.  will  be  recovered,  the  defendant  should  seek  to  ingraft  upon  the 
order  the  Term,  that  in  such  an  event  the  plaintiff  shall  have  no  costs ;  for,  after  trial,  the  Court 
will  not  exercise  its  equitable  jurisdiction  to  deprive  the  plaintiff  of  such  costs,  notwithstanding 
the  statute  43  Eliz.  c  6,  s.  3. 


VOL.   n. — N.   8. 


R  RR 


D.    P.   C. 
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1848.       that  the  defendant  was  liable  to  be  warned,  and  sommoned 
^^J2JJJ^    to  the  coun^  Court.    The  object  of  the  motion  was  to 
••  deprive  the  plaintiff  of  his  costs  of  suit,  npon  the  ground 

that  the  action  was  properly  triable  in  the  county  Court 

Grog  now  shewed  cause.    The  plaintiff,  by  his  particu- 
lars of  demand,  gave  credit  for  XL  16j;,  which  had  been 
originaUy  due,  besides  the  amount  claimed  in  the  declara- 
tion.    The  jury,  by  their  verdict,   had  shewn   that  the 
plaintiff,  but  for  the  reduction  of  his  demand  by  1/.  16«., 
would  have  been  entitied  to  a  total  sum  of  3/.  3<.  6<f.    The 
jurisdiction  of  the  county  Court,  however,  extended  only 
to  debts  under  40^,  and  as  the  plaintiff  must  have  declared 
for  the  entire  Zh  3«.  6</.,  the  action  could  not  have  been 
brought  in  that  Court.     It  was  sufficient  for  the  plaintiff  to 
shew  that  it  would  be  matter  of  doubt  whether  he  was 
compelled  to  proceed  for  the  total  amount,  to  entitle  him 
to  bring  his   action  in   the   superior   Court      CoUins  v. 
Aaron  {a)  and  James  v.  Lingham{b)  were    referred   ta 
Secondly,  it  was  not  competent  to  the  defendants  to  come 
to  the  Court  with  the  present  application,  in  a  case  where 
the  jurisdiction  of  the  inferior  Court  was  a  common  law 
jurisdiction,  and  where  such  an  ^>plication  was  not  dis- 
tincdy  authorized  by  the  terms  of  an  act  of  Parliament 
By  the  statute  of  Gloucester,  (6  Ed.  1,  c.  1,)  the  general 
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inferior  Court,  to  whom  a  cause  is  sent  by  writ  of  trial,        1843. 
under  the  3  &  4  Wm.  4,  c.  42,  s.  17,  has  no  power  of      sauion 
certifying  under  the  statute  of  Elizabeth.     This  case  had      ^  <'• 

•^  V^  TUGMAN. 

been  tried  before  the  under-sheriff,  and  if  the  Court  should 
grant  the  present  application,  the  effect  would  be,  that  it 
would  repeal  the  statute  of  Gloucester,  and  reverse  the 
decision  in  that  case.  In  J<me9  v.  Barnes  (a),  the  decision 
in  Wardroper  v.  Richardson  was  supported,  and  Parke,  B., 
threw  out  the  suggestion,  that  if  the  action  was  brought  for 
less  than  40^.,  that  fsu^t  should  be  shewn  for  cause  before 
the  Judge,  on  the  application  to  have  the  cause  tried 
before  the  sheriff.  The  reason  for  that  su^estion  was, 
that  a  Judge  at  nisi  prius,  having  the  power  to  certify 
under  the  statute  of  Elizabeth,  the  plaintiff  might  by  that 
means  be  deprived  of  the  costs  of  a  vexatious  proceeding. 

WorUedgey  in  support  of  the  rule.  Freeman  v.  Crafts  (b) 
shewed  that  this  suit  should  properly  have  been  brought 
in  the  county  Court.  The  main  question  was,  whether 
the  present  application  to  the  equitable  jurisdiction  of  the 
Court  ought  not  to  succeed.  The  su^estion  thrown  out 
by  Parke^  B.,  in  Janes  v.  Barnes  was  hardly  conclusive ; 
and  Branker  v.  Massey  (c),  seemed  to  shew  that  such  an 
answer  to  an  application  for  a  writ  of  trial  could  not  be 
successful,  if  the  plaintiff  chose  to  assert  that  more  than 
40«.  was  due.  There,  on  an  application  to  set  aside 
proceedings  as  infra  dignitatem,  on  an  affidavit  that  the 
demand  sued  for  was  less  than  40^.,  the  Court  refused  to 
inquire  into  the  amount,  an  affidavit  being  produced  on 
8he¥dng  cause,  stating  that  the  demand  exceeded  that  sum. 

WiOHTMAN,  J. — I  am  of  opinion  that  this  rule  must  be 
discharged.  From  the  statute  of  Elizabeth,  it  is  clear  that 
the  plaintiff  is  entitled  to  his  costs,  because  that  statute 

(<i)  2  M.  &  W.   313  ;   S.   C.      S.  C.  4  M.  &  W.  4. 
Ante,  voL  5,  p.  455»  O.  S.  (c)  2  Price,  8. 

(6)  Ante,  vol.  6,  p.  698,  O.  S. ; 
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seems  to  recognise  the  gei 
costs,  if  they  recover  dama 
right  in  particular  cases, 
and  Jbnet  ▼.  Barnes,  it  seem 
of  an  inferior  Court,  poss 
deprive  the  plaintiff  of  costs 
therefore,  in  actions  tried  be 
just  as  if  the  statute  of  Eli 
interfere,  therefore,  in  this 
subsisting  rights  of  the 
opinion,  cannot  so  interpose 
defendant,  in soch  aca8e,is] 
he  may  always  oppose  the  i 
the  ground  here  set  up.  *] 
upon  the  case  of  Branker  v 
with  me,  because  it  might  I 
order  for  the  writ  of  trial,  t 
costs,  if  he  recovered  less  tl 


Regina  v.  The  May 

WbcreoBthe  TrE  ATTORNEY  G£j 
Tcmber,  1841,  ^ile.  Calling  on  the  prosecut 
&nileninfer    to  pay  the  costs  of  opposing 


mm  obtained,  damus.     The  application  w 

DMdeabMlnte  c.  21,  s.  6,  which  provides,  * 

April,  1842,  f<^'  <^7  ^^^  of  mandamus 

tnM  maSr™  application,  whether  the  wri 

tbe  Hth  of  and  also  the  costs  of  the  wi 

May  foUowing',         .      .  i     ^    n   «  i 

KAd  tbe  prose-  and  obeyed,  shall  be  m  th< 
^llSbv^^    ^®  Court  is  hereby  autho 

d^mntothe 

foUowing  Nofember,  and  then,  inx»  applkstioo,  refo 
■he  Court  granted  a  role,  and  in  the  following  Easter  ' 
pajr  the  costs  of  the  writ,  unless,  bj  tbe  first  daj  of  the 
or  impeach  the  return  which  had  been  made. 
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whom  and  to  whom  the   same  shall  be  paid."     In  the        1843. 
present  case,  it  appeared  that  the  object  of  the  writ  was  to    ^^'J^LEoiNiT' 
compel  the  officers  of  the  corporation  of  Dartmouth  to    ^  ?; 

.,  tii*».  *°®  Major. 

place  the  name  of  the  applicant  upon  the  roll  of  burgesses.        &c,  of 
The  affidavits  shewed  that  on  the  16th  of  November,  1841,   ^^™^™- 
Mr.  Uoldsworth,  the  prosecutor,  applied  to  the  Court  for 
a  rule  nisi  for  the  writ  of  mandamus ;  on  the  17  th  of  April, 
that  rule  v^as  made  absolute,  and  the  writ,  having  been 
issued,  was  served  early  in  the  month  of  May.     On  the 
14th  of  May,  the  return  was  filed,  stating  that  Mr.  Holds- 
worth  was  not  duly  qualified  to  be  placed  on  the  burgess 
rolL     No  further  steps  were  taken  in  the  case,  because,  as 
it  was  suggested,  the  time  for  voting  would  now  shortly 
again  arrive,  and  even  if  the  prosecutor  should  succeed  in 
this  instance,  he  might  obtain  no  permanent  benefit.     On 
the  12th  of  November,  an  application  was  made  for  the 
costs  now  demanded,  which  was  refused,  and  the  present 
rule  was  thereupon  obtained.     It  was  now  submitted  that 
the  Court  would  not  compel  Mr.  Holdsworth  to  pay  costs. 
The  effect  of  doing  so,  would  be  that  the  Court  would 
pledge  its  opinion  that  Mr.  Holdsworth  was  bound  to  have 
proceeded  with  the  prosecution  of  his  writ.     It  would  have 
been  useless  for  him,  at  the  time  he  abandoned  the  writ, 
to  have  gone  on  any  further ;  for  to  do  so  would  be,  in 
effect,  to  try  in  1843  whether  or  not  he  was  entitled  to  a 
right,  his  power  to  exercise  which,  had  ceased  vdth  the 
month  of  November,  1842.     If  the  Court  saw  that  the 
original  proceedings  had  been  taken  bon&  fide,  they  would 
not  grant  this  application.     But,  further,  no  final  decision 
.   of  the  case  had  been  arrived  at,  and  the  return  might  be 
false ;   and  even  if  the  present  application  were  granted, 
Mr.  Holdsworth  might  still  bring  his  action  for  a  false  re- 
turn.    Nay,  more,  he  might  even  still  traverse  the  return 
itself  and  upon  such  traverse  he  might  eventually  succeed. 
The  case  was  this  in  point  of  fact,  that  the  mandamus  was 
not  yet  disposed  of,  and  it  was  not  within  the  meaning  of 


1S43. 


'  I 
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the  Act,  wlucli  proTided  only  tx  cases  where  th 
shoaU  be  gnnted  or  lefbaed,  or  iflsned  and  obeyed. 

J&i^aiidAfl^  in  support  of  the  role.  Theprese 
most  be  made  absc^ate,  for  it  coold  not  be  contendi 
Mr.  Hddsworth  was  entitled  to  hang  np  the  procc 
on  this  mandamns  for  ever,  and  if  he  omitted  to  p 
with  proper  diligence,  it  mnst  be  presomed  that  h 
sdf  hjKi  no  hope  of  soccess.  In  the  case  of  Bet 
He  Majfor,  ^,  of  Newbwry  (a),  it  was  held,  tha 
argoment  and  jo^^ment  on  retom  to  a  mandami 
Comrt  win  g^  costs  to  the  par^  socceeding  wai 
1  Wm.4^c.  21,  &  6,  unless  very  strong  grounds  of  ezei 
be  shewn  on  the  other  side.  [JFi^Aliiiax,  J.  (6). — ^I  a 
that  there  is  no  insfancr  of  any  motion  like  the  pres 
coBta,  unless  the  mandamus  has  been  diqposed  o£  ! 
not  your  rule  have  called  on  the  prosecutor  either 
the  costs  or  to  proceed?]  It  was  submitted  that  af 
lapse  of  so  loi^  a  time,  it  must  be  {H:esumed  thi 
Holdswvxth  did  not  intend  to  proceed.  The  option 
vras  suggested  had,  however,  been  tendered  to  him  al 
for,  before  this  aj^cation,  he  had  been  called  upon 
the  costs;  had  he  possessed  an  intention  to  proceed,  he 
have  gone  oa  after  that  demand.  It  was  besides  ol 
from  the  answer  to  the  present  rule,  that  he  had 
tendon  to  proceed.  [fFiffhtman,  J. — lam  told  tl 
the  {vactice  of  the  Court,  the  defendant  may  still  ti 
this  return;  if  that  be  so,  surely  the  par^  cannot  be 
upon  to  pay  costs^  for,  as  yet,  he  is  not  the  unsuo 
par^].  The  Court,  at  all  events,  would  mould  th 
so  as  to  compel  the  party  either  to  proceed  at  onoC; 
admit  that  he  must  be  unsuccessful  and  abandon  hh 
ceedingSy  and,  in  the  latter  event,  would  compel  h 
pay  costs. 

(a)  1  a  B  751 ;  S.  C.  1  G.  &  Dav.  388. 

(6)  ARer  consulting  with  Mr.  lio6tii«oii  of  the  Grown  Offii 
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WiOHTMAN,  J. — I  think  that  this  rule  should  be  made  1843. 
absolute,  unless  the  party  traverses  or  impeaches  the  return  Uegwa 
before  the  first  day  of  next  Term.     It  would  have  been     ^  »• 

,  •  t      %        t  •  The  Mayor, 

better  had  this  application  been  made  with  the  alternative        &c,  of 

^)  A  ATM  O  UTH 

that  I  have  suggested,  but  I  think  that  the  present  appli- 
cants are  entitled  to  know  when  the  proceedings  against 
them  are  likely  to  terminate. 

Rule  accordingly. 


Ross  V.  Clifton  and  Others. 

JBUTT  moved  for  a  rule,  calling  upon  the  defendants  to  Where  to  aa 

shew  cause  why  the  judgment  signed  and  execution  issued  case  for  in. 

in  this  action  should  not  be  set  aside,  and  why  it  should  {JJJ^e^'imd 

not  be  referred  to  the  Master  to  review  his  taxation  of  costs,  f ^  *  "^^^  ^- 

.  longinff  to  m 

It  was  an  action  on  the  case,  and  the  first  count  claimed  a  honse  in  which 

right  to  a  drmn  or  water-course  attached  to  certain  premises,  cldmed\  re- 

of  which  one  T.  was  tenant,  the  reversion  belonging  to  the  terwJ^^^the 

plaintiff,  and  alleged  an  injury  by  reason  of  the  obstruction  ^f^^jfj"* 

of  the  same  by  the  defendant ;  the  second  count  claimed  a  guilty,  and  se- 

right  for  the  rain-water  from  the  roof  of  the  plaintift's  house  nymgSiei^ain-' 

to  descend  and  fall  into  the  said  drain,  and  also  the  right  **^**  "T^^!^' 

'  ^        ^>        ary  interest, 

to  a  chimney  through  which  the  smoke  from  a  certain  room  and  also  his 

in  the  plaintifiTs  house  ought  to  pass ;  and  alleged  that  the  rights  which 

defendants  had  wrongfully  erected  materials  against  a  wall  ^  thekdory 

of  the  plaintiflTs  house,  whereby  the  wall  was  weakened  ^?^™'"*^ 

and  the  passage  of  water  and  smoke  through  the  drain  and  having  been 

chimney  obstructed.     The  defendants  pleaded ;   first,  not  eosts  of  the 

guilty;  secondly,  to  the  first  count,  a  denial  of  the  tenancy  Seeventltibe 

and  of  the  plaintiff's  reversionary  interest ;  thirdly,  to  the  yrlMtotJor 

found  for  the 
first  count,  a  traverse  of  the  plaintiff's  right  to  the  drain;  defendant  on 

fourthly,  to  the  second  count,  a  like  plea  to  that  secondly  jj^J^a  ,1,0 

pleaded ;   fifUily,  to  the  second  count,  denying  the  alleged  JJ^*®  P*!^* 

to  the  wall, 
but  found  the  remaining  issues  for  the  plaintiff,  and  assessed  nominal  damages  thereon ;  it  was 
held,  that  the  defendant  was  entitled  to  the  general  costs  of  the  cause,  for  that  the  assessment  of 
dimagef  to  the  plaintiff  might  be  treated  as  sniplusage. 
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1R4S.       right  for  the  rain-water  to  paen  through  the  dnun;  nxtUy, 
U^        as  to  8o  much  of  the  second  count  as  related  to  the  wall, 
tr.  and  the  cause  of  action  m  respect  thereof  that  the  wall  wa 

and  OdiOTt.  not  the  wall  of  and  parcel  of  the  said  dwellii^-house ;  tb 
seventh,  eighth  and  ninth  pleas  were  framed  under  the  pro 
visions  of  the  Building  Act,  14  Gea  3,  c.  78 ;  the  tent! 
plea  denied  the  right  of  the  plaintiff,  as  in  the  second  coon 
alleged,  to  the  chimney  for  the  passage  of  smoke.  Ibbik 
being  joined  upon  these  pleas,  the  cause  went  down  to  trial 
when  a  verdict  was  taken,  by  consent,  for  200/.  damages 
costs  40^.,  subject  to  a  reference ;  and  the  order  of  nisi  priu 
directed  the  costs  of  the  cause  to  abide  the  event,  and  th 
costs  of  the  award  to  be  in  the  discretion  of  the  arbitrata 
By  his  award  the  arbitrator  directed,  that  on  the  first  sd' 
sixth  issues  the  verdict  should  be  entered  for  the  defendant 
but  found  that  on  the  remaining  issues  the  plaintiff  wa 
entitled  to  a  verdict  with  Is.  damages ;  the  award  furthe 
directed  that  the  verdict  taken  at  the  trial  should  be  re 
duced  to  the  sum  of  7«.  The  Master  taxed  the  costs  of  tb 
cause  to  the  defendants,  and  thereupon  judgment  was  signe 
and  execution  issued.  It  was  objected,  however,  that  th 
Master  had  come  to  an  erroneous  conclusion,  for  thi 
the  legal  event  of  the  cause  was  not  in  fiivour  of  the  defend 
ants.  The  award  was  inconsistent  in  directing  a  verdict  ft 
the  defendants  on  the  issue  on  not  guilty,  and  for  the  plain 
tiff  on  seven  of  the  issues,  with  damages  upon  those  issue 
If  after  a  trial  the  postea  had  been  made  up  in  accordanc 
with  the  award  in  this  case,  there  must  have  been  an  appli 
cation  to  the  Judge,  who  had  presided  at  the  trial,  to  amen 
it ;  here,  however,  the  arbitrator  was  functus  officio,  and  n 
such  application  could  be  made  to  him.  \JVightmany  J.- 
If  the  plaintiff  finds  fault  with  the  award,  he  may  apply  t 
set  it  aside ;  but  at  present  it  seems  to  me,  that  he  cannc 
succeed  on  the  objection  which  he  seeks  to  raise.  There  v 
I  think,  a  general  finding  for  the  defendant,  and  the  assess 
ment  of  damages  to  the  plaintiff  may  be  rejected  as  sui 
plusage].     As  the  record  now  stood,  it  was  obviously  opei 
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to  objection,  and  a  writ  of  error  might  lie  upon  it     Oraut        1B48. 
▼•  Glasier(a),  shewed  that  the  award  was  bad* 

Cur.  adv.  vult 

WiQHTMANy  J. — I  think  there  should  be  no  rule  in  this 
case.  Benett  v.  Coster  (b\  seems  to  me  to  govern  my 
decision.  There  the  general  issue  was  found  for  the  plain- 
tiff, with  Is.  damages,  and  other  pleas,  of  justification,  were 
found  for  the  defendant,  and  the  defendant  was  held  to  be 
entitled  to  the  general  costs. 

Rule  refused  (c). 

(a)  Ante,  vol.  1,  p.  58,  N.  S.  (Bunce,)  that  Lord  Abinger,  C. 

(6)  1   B.  &  B.  465 ;    S.  C.  4  B.,  had  given  a  similar  opinion 

Moore,  110.  in  the  case  at  Chambers, 
(e)  It  was  stated  by  the  Master, 


Sarjbnt  v.  Brown. 

JlC»   v.  RICHARDS  had  obtained  a  rule,  calling  on  the  where  after 

plaintiff  to  shew  cause,  why  the  execution  of  the  writ  of  in-  -jj^^^f^^  ^^ 

quiry  of  damages,  in  this  action,  should  not  be  set  aside,  monj  was  taken 

,.  ^  .  outforartay 

With  costs.     It  was  an  action  of  debt  brought  to  recover  of  proceedings 

a  sum  of  55L  lOs.;  the  defendant  suffered  judgment  by  onpaymemof 

defiiult,  and  a  writ  of  inquiry  of  damages  was  issued  by  on*Jj,^24A*of' 

the  plaintiff,  and  notice  of  the  execution  of  the  writ  given  Aoril,  retum- 

for  the  26th  of  ApriL     Some  negociations  were  opened  25th.  but 

between  the  parties,  with  a  view  to  the  settlement  of  the  retrnTokble," 

action,  and  on  the  24th  of  April  the  defendant  took  out  a  7"  *i^^ 

*  ^         between  the 

summers  at  Chambers,   returnable  on  the  25th,  calling  parties, that 
upon  tLe  plaintiff  to  shew  cause,  why,  on  payment  of  should  be  post- 
Hi  Ss.  6d.y  together  with  costs  down  to  the  20th  of  AprU,  ^^^^* 

the  26th;  and 
on  the  morning  of  the  26th,  the  plaintiff  executed  a  writ  of  inauiry  of  damages,  of  which  notice 
had  been  prenously  given :  Held,  that  such  execution  was  bad,  and  must  be  set  aside :  for  that 
the  summons  operated  as  a  stay  of  proceedings  firom  the  time  at  which  it  was  originally  retonable 
OBth«2dth. 


1843. 

^-^^ ' 


aD  fiirtlier  prooeedingi  shi 
moDs  waB  dulyaerred  on 
aune  day,  by  the  mutual  o 
waa  adjourned  until  the  2i 
the  afternoon.  On  the  n 
inqony  waa  executed  at  B 
damages  at  552.  Z$.  The  i 
question  which  aroee  upoi 
the  adjournment  of  the  c 
26th  of  April,  operated  x 
meanwhile,  or  whether  tl 
effect  from  the  time  appoii 
day? 


Byksj  Serjt.,  diewed  ca 
first  instance,  attendaUe 
effect  of  the  adjournment  \ 
the  time  at  which  it  was  ] 
fore^  admitting  that  its  ef 
firom  the  time  at  which  it  ^ 
of  the  writ  of  inqmry  wai 
the  execution  of  the  writ 
of  the  day  on  which  it  was 
the  appointment  to  hear 
noon. 

Richardsy  contrft.  It  w^ 
of  the  hearing  of  the  sumi 
had  taken  place  at  the  des 
this  was  not  denied.  ISix 
therefiure,  was  in  breach  d 


CoLSRiDQE,  J. — ^I  think 
sdute.  Hie  sumnx»is,  in 
have  been  a  stay  of  proce 
plaintiff,  on  whom  it  wa 
hearing  might  be  postpone 
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not  been  agreed  to,  and  the  plaintiff  had  not  attended  the       1843. 
summons,  the  defendant  would  have  been  at  liberty  to  take      g][^J^JJ7^ 
out  another  summons  for  a  subsequent  day.     But  still  the  «• 

stay  of  proceedings  would  have  dated  from  the  time  at 
which  the  first  summons  was  returnable.  I  thinks  there- 
fore^  the  stay  of  proceedings  must  still  be  dated  from  the 
25th  of  April,  and  that  the  execution  of  the  writ  is,  conse- 
quently, bad. 

Rule  absolute. 
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COURT    OF    EXCHEQUER. 

Cattir  Ccnn. 
IN  THE  SIXTH  YEAR  OF  THE  REIGN  OF  TICTORU 


IBt  biMlgkt  of 


184S.  Stavert  17.  Eastwood. 

A  SSUMPSIT.  The  declaradon  stated  that  the  pliiini 
beii^  posseflsed  of  a  UIl  of  exchange,  drawn  by  one  Sam 
Eastwood  upon  and  accepted  by  J.  Shaw,  payable  to 
Eastwood's  order,  for  20(NL,  and  by  him  indorsed  to  ( 
G.  Elder,  and  by  G.  Elder  indorsed  in  blank,  and  a 
in  bankmptcy  having  iasoed  against  G.  Elder,  by  a  ( 
tain  agreement  made  between  the  plaintiff  and  defends 
the  defendant  bought  of  the  plaintiff,  and  the  plainuff  I 
gained  and  sold  to  the  defendant  the  said  bill  of  ezchai 
for  the  sum  of  200^,  and  by  the  said  agreement  it  was  agr 
between  the  plaintiff  and  defendant  that  upon  one  Geo 
Elder  handing  over  to  the  plaintiff  the  said  sum  of  2( 
the  said  bill  of  exchange  should  be  delivered  over  to  the  s 
G.  Elder;  and  the  defendant  thereby  further  agreed,  t 
if  the  estate  of  the  said  S.  Eastwood  paid  more  than  lOs 
the  pound  under  the  said  fiat,  he,  the  defendant,  would 
to  the  plaintiff  all  that  the  estate  realized  more  than  IOj 
^^^  -  the  pound  upon  the  amount  of  the  said  bill  of  ezchao 

Kwie  bai,      that  thereupon,  in  consideration  of  the  said  agreement, ; 
tlM»gb  the  de-    that  the  plaintiff  then   at   the   request  of  the  defentl 


U 


r^d^^Jireel  promised  the  defendant  to  perform  the  said  agreemen 

oftkeSOOiL. 

yet,  (akkoogh  reqimted  so  to  do»)  be  bad  not  paid  tbe  residiie :  Udd,  bad,  for  want  c 

^  ^1^  ^  iy,,„,,lilp  ^g^  linj  elapaed,  notintbitaii&ig  the  dafrndint  had  pleaded  of 
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all  things  on  his  part  to  be  perfonnedy  the  defendant  then        1843 


promised  the  plaintiff  to  perform  the  same  in  all  things,  on      stavfrt 
his,  the  defendant's  part,  to  be  performed :  that  although  the  ^' 

plaintiff  had  always  from  the  making  of  the  said  agreement 
been  ready  and  willing  to  perform  the  same  in  all  things  on 
his  part,  and  to  deliver  the  said  bill  of  exchange  to  the  de- 
fendant or  the  said  G.  Elder,  upon  payment  to  him,  the 
plaintiff,  of  the  said  sum  of  200L  according  to  the  said 
agreement,  and  although  the  defendant  after  the  making  of 
the  said  agreement,  to  wit,  on  the  10th  day  of  October,  1841, 
did  pay  to  the  plaintiff  in  part  performance  of  the  said  agree* 
ment  on  his  part  the  sum  of  SOL  parcel  of  the  said  sum  of 
200L,  yet  the  defendant  disregarding  his  promise  had  not 
although  often  requested  so  to  do,  paid  to  the  plaintiff  the 
readue  of  the  said  sum  o£  200L  or  any  part  thereof  but 
had  neglected,  and  still  n^lected  and  refused  so  to  do ;  nor 
bad  the  said  G.  Elder  paid  the  plaintiff  the  residue  or  any 
part  thereof  or  any  part  of  the  said  sum  of  200L  and  the 
Bom  of  160L  still  remained  wholly  due  and  unpaid  to  the 
plaintiff. 

The  defendant  having  pleaded  a  plea  which  was  clearly 
bad,  and  to  which  the  plaintiff  demurred,  the  defendant 
joined  in  demurrer,  and  objected  that  the  declaration  was 
inaofficient,  inasmuch  as  it  did  not  allege  a  promise  to  pay 
Ml  request  or  any  promise  to  pay  the  sum  of  200/.,  the  non- 
payment of  which  on  request  was  the  breach  alleged,  nor 
WBB  any  such  promise  necessarily  to  be  inferred  from  the 
igreement,  the  utmost  that  could  be  inferred  being  a  pro- 
auae  to  pay  on  delivery  or  within  a  reasonable  time. 

Addisauy  for  the  defendant  The  delivery  of  the  bill  and 
:be  payment  of  the  money  were  concurrent  acts,  and  the 
ieclaradon  should  have  alleged  a  tender  of  the  bill  or  have 
ihewn  that  the  defendant  had  waived  it.  The  case  resembles 
Morton  v.  Lamb  (a),  which  was  an  action  for  the  non-de- 

(a)  7  T.  R.  125. 


was  not  bound  to  pay  th< 
to  him.  It  cannot  be  i 
his  right  to  a  tender  of 
the  mere  act  of  doing  m 
discharge  the  plaintiff  : 
the  contract  The  alle 
does  not  cure  the  defe 
fendant  had  notice.  1 
not  shewing  that  the  pe 
fendanf  s  part  of  the  coo 
to  do  any  act  where  n 
perform  the  act  within  a : 
must  allege  that  a  reasoi 

CowUng^  contri.  Th 
demurrer.  It  is  in  effe 
goods  bargained  and  sole 
to  allege  that  a  reasonal 
of  the  money,  since  that 
Here,  the  property  in  tl 
to  the  defendant,  and  h 
the  money.  Bach  v.  0\ 
distinguishable,  for  the 
pass  only  by  indorsemen 
The  di£5culty  is,  that  ii 

fh<»  TiArfnrmAnrv»  nf  fliA 
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Cowting  consented  to  the  suggestion  of  the  Court,  and        1843. 
obtained  leave  to  amend. 


Stavert 


Amendment  accordingly.  «• 

"^  Eabth'ood. 


Lewin  and  Another  r.  Holbroor. 

I.  HIS  was  an  action  by  landlord  against  tenant  for  dilapi-  a  canw  was 
dations.     After  issue  joined,  the  cause  and  all  matters  in  j^^^^oi^er 
difference  were  referred  to  arbitration  by  a  Judge's  order,  ^^^3*  required 
dated  the  18th  of  March,  1841,  whereby  the  arbitrator  was  be  delivered  to 
required  to  ''make  and  publish  his  award  in  writing  of  and  eitherof  diem, 
concerning  the  matters  referred,  ready  to  be  delivered  to  the  2ther^o/^em 
said  parties  or  to  either  of  them,  or  if  they  or  cither  of  them  should  be  dead 
should  be  dead  before  the  making  of  the  said  award,  to  their  makiuj^  thereof 
respective  personal  representatives,  who  should  require  the  ^iLf repro^ 
same  on  or  before  the  first  day  of  Trinity  Term  next  ^?*^^^*^*li 
ensuing  the  day  of  the  date  thereof,  or  before  any  other  meetings,  tho 
day  to  which  the  said  arbitrator  should  by  any  writing  having  died: 
under  his  hand  from  time  to  time  enlarge  the  time  for  S^thad  wT 
making  his  said  award."    It  was  also  provided,  "  that  the  ^''^^  *^*'®^ 
arbitrator  should  be  at  liberty,  if  he  should  think  fit,  to  ex-  to  proceed  with 
amine  the  parties  to  the  suit,  who  were  to  produce  before 
him  all  such  books,  deeds,  papers  and  writings  in  their  or 
either  of  their  custody  or  power  relating  to  the  matters  in 
difference  as  he  should  require.*^     Several  meetings  took 
place  before  the  arbitrator,  and  on  the  27th  of  December, 
1841,  the  defendant  died.     During  the  month  of  January 
following  the  plaintifis'  attorney  requested  the  arbitrator  to 
proceed  with  the  reference,  but  he  refi]sed  to  do  so  because 
there  was  no  personal  representative  of  the  defendant.     In 
the  month  of  August,  the  defendant's  will  was  proved  in 
the  Perogative  Court  of  Canterbury,  by  Elizabeth  Holbrook, 
the  widow  and  sole  executrix  of  the  defendant;  and  the 
arbitrator  appointed  a  meeting  for  the  6th  of  January,  1843, 
notice  whereof  was  given  to  the  defendant's  attorney.    The 
plaintifis  accordingly  attended  by  counsel,  but  no  one  ap- 
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1A4S.        peared  on  the  other  side,  and  the  arbitrator  stated,  dial 
LcwDT        ^^  received  notice  fix)m  the  defendant's  attorney  not 


proceed  with  the  reference,  as  the  cause  had  abated  by  I 
HoLBooK.     death  of  the  defendant.     The  arbitrator  having  accordioj 
dedined  to  proceed, 

MnUoffu  Chambert  moved  for  a  rale  to  shew  cause  ii 
the  arbitrator  should  not  proceed  with  the  reference  i 
make  and  publish  his  award  in  writing  of  and  concern 
the  matters  referred  to  him  as  if  the  defendant  were  i 
living.  Thoi^  in  ordinary  cases  the  death  of  one  of 
parties  <^enUes  as  a  revocation  of  the  arUtrator's  aothoi 
jet  in  this  case  sudi  contingency  b  expressly  provided 
by  the  order  of  reference,  which  enables  the  arbitrator 
ddivor  the  award  to  the  personal  representatives.  [L 
Akmger^  C.  B. — ^In  order  to  jxoceed  with  the  reference 
arbitrator  most  have  the  power  of  compelling  the  execu 
to  appear  before  him,  but  I  do  not  see  how  an  agreem 
made  by  the  defendant  in  his  lifetime  can  bind  his  perse 
representative].  It  was  evidendy  the  intention  iA 
parties  that  the  death  of  either  should  not  operate  as  a 
vocation  erf*  the  arbitrator's  authority,  and  if  he  proceeds 
award  will  be  good,  though  it  could  not  be  enforced 
attachment.  \Parkey  R — ^The  effect  of  the  argument  is  t 
that  the  personal  representative  shallpay  any  sumcrf'moi 
found  due  from  the  defendant  either  in  his  lifetime 
after  his  death.  That  binds  the  assets  of  the  defend 
like  any  other  ample  contractj. 


Kdbf  was  to  have  diewn  cause  in  the  first  instance. 

Rule  refosed 
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1843. 

Williams  v.  Moob. 

if  EBT  for  work  and  materials,  for  TOods  sold  and  deli-  To  debt  on  an 

account  stated 
vered,  for  interest,  and  for  money  due  on  an  accomit  stated,  the  defendant 

Plea :  Infancy  of  the  defendant  f^^cy,  to  which 

Replication,  that  the  defendant  before  the  commence-  ^^^ifjj^^^jj. 
ment  of  the  suit,  to  wit,  on  the  10th  day  of  December,  1837,  fication  by  de- 
attained  his  full  age  of  twenty-one  years,  and  before  the  he  came  of 
commencement  of  the  suit,  to  wit,  on  the  27th  day  of  Sep^  ^^'iJ^^n 
tember,  1839,   in  writing,  then  signed  by  him,  assented  might  be  main- 
to  and  ratified  and  confirmed  the  said  contract  in  the  de.      Qware,  as  to 
claration  mentioned,  and  then  agreed  to  pay  the  plaintiff  ^Itmci^on 
the  said  monies  therein  mentioned.     Verification.  uJ?be^ 

Special  demurrer,  assigning  for  causes,  that  the  replication  pleaded  by  way 
admitted  that  the  defendant  was  an  infant  at  the  time  of  ment 
stating  the  account,  and  that  an  in&nt,  though  he  state*  an 
account,  cannot  be  sued  upon  it :  that  an  infant  could  not 
ratify  such  a  contract  afler  he  came  of  age,  or  be  liable  in 
consequence  of  such  subsequent  ratification,  or  on  an  ac- 
count stated  when  he  was  a  minor :  that  the  action  should 
have  been  in  assumpsit,  not  debt:  that  an  in&nt  was 
not  liable  for  interest 

Erk  {Minitagtie  Smith  with  him),  in  support  of  the  de- 
murrer. An  account  stated  by  an  infiint  is  not  merely 
voidable  but  absolutely  void,  and  cannot  form  the  con- 
sideration for  a  subsequent  promise,  Trueman  v.  Hurst  (a). 
[^Parke^  B. — Is  there  any  distinction  between  an  accoimt 
stated  and  a  claim  for  goods  sold  and  delivered  which  were 
not  necessaries?  An  infant  can  ratify  a  debt  for  them].  In 
the  case  of  goods  sold  he  would  have  received  value,  and 
the  authorities  shew  that  where  there  has  originally  been  a 
consideration,  an  infant  may  ratify  the  contract,  but  it  is 
different  with  respect  to  an  account  stated,  which  may  have 

(a)  1  T.  R.  40. 
VOL.    n. — N.    9.  S  8  S  D.   P.    C. 
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reoorered  when  the  particular  items  were  not  sustainable.        1843. 
At  all  events,  admitting  the  subsequent  ratification  to  be 
valid  ^'debt^  cannot  be  maintained,  but  the  proper  form  of 
action  is  assumpsit 

PHendorfff  contrft.  An  account  stated  with  an  infimt 
stands  on  the  same  fi)oting  as  any  other  claim  against  him 
which  is  not  for  necessaries.  A  distinction  has  been  at- 
tempted to  be  raised  as  to  void  or  voidable  contracts  of  an 
infimt,  but  in  truth  no  such  difference  exists.  Every  con«- 
tract  made  by  an  infimt  is  valid,  unless  he  elects  to  treat  it 
as  void,  by  pleading  his  infimcy.  An  'infimt  may  confirm 
a  bond  by  an  instrument  of  as  high  a  nature,  BayUs  v. 
Dimelmf  (a),  and  even  as  to  money  lent  he  may  be  responsible 
on  a  subsequent  promise.  Ball  v.  He$keit  (6).  [^/dsr^on,  B, 
— ^In  Cam.  Dig.  tit  Infoad  (C)  2,  money  lent  is  put  as  an 
instance  of  a  void  contract]  In  Thornton  v.  lUinguHnih 
the  claim  was  for  goods  sold  for  the  purposes  of  trade,  yet  it 
would  seem  that  the  plaintifi^  might  have  recovered  if  the 
ratification  had  been  before  action  brought  [Parke,  B. — 
In  Ball  V.  Heshett  the  account  stated  formed  a  good  con- 
sideration for  a  new  promise  after  the  defendant  came  of 
age.  In  this  case,  instead  of  a  replication  should  there  not 
have  been  a  new  assignment?]  A  new  assignment  is 
equivalent  to  a  statement  that  the  plaintiff  is  proceeding 
for  a  different  cause  of  action  than  that  pleaded  to,  but  here 
it  is  alleged  that  the  defendant  affirmed  a  prior  contract, 
and  that  must  relate  to  a  liability  in  respect  of  the  contract 
upon  which  the  plaintiff  sues.  Before  the  new  pleading 
rules  infimcy  could  have  been  given  in  evidence  under  the 
general  issue,  and  then  the  plaintiff  might  in  reply  have 
shewn  either  that  the  contract  was  for  necessaries,  or  a  sub- 
sequent confirmation  of  it  This  replication  gives  efiect  to 
the  original  contract.  In  Hunt  v.  Massey,  which  was  an 
action  on  a  bill  of  exchange  given  during  infimcy.  Lord 

(a)  3  M.  &  Sel.  477.  {b)  Comb.  381. 

8  s  s  2 


defendant  has  ratified, 
he  has  rendered  valid  wl 
that  be,  except  by  a  val 
invalid  if  he  was  then 
alleged  merely  that  he  r 
been  different,  but  it  all 
IVhartan  (A),  was  a  case  ( 
and  for  money  due  on  fl 
fcndant  pleaded  infimcj 
quent  ratification,  but 
replication  or  the  form 
it  was  held  that  a  plea  i 
an  infimt  co-acceptor  of 
to  the  objection  that  '^  de 
the  subsequent  ratificati 
be  enforced  either  by  di 
answers  the  excuse  set 
existing  debt. 

Erk  replied. 


pABiLB,  B.,  delivensd  \ 
stating  the  pleadings  hi 
necessary  in  the  present  < 
the  nrecise  leiral  ooerati^ 
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as  a  new  contract  voluntarily  entered  into,  the  consideration        1B43. 
being  merely  a  duty  arising  from  the  previous  transaction.      wiiuam« 
The  course  of  pleading  in  the  cases  of  Thornton  v.  Ilting^  <^- 

worth  and  Hartley  v.  Wharton^  the  latter  being  an  action  of 
debt  following  that  which  was  adopted  in  Cohen  v.  Arm" 
Mtrong^  would  rather  seem  to  indicate  that  the  effect  of  it 
was  to  set  up  and  give  validity  to  otherwise  voluntaiy  con- 
traota    That  pointed  out  by  the  Court  of  King*s  Bench  on 
the  other  hand,  in  Cohen  v.  Armstrong^  as  the  old  form  of 
pleading,  would  lead  to  the  inference  that  the  liability  of  the 
defendant  arose  on  a  new  contract  made  after  the  age  of 
twenty-one.    The  observations  of  Lord  Man^ld  in  Hawkes 
▼•  Saunders  (a),  and  Trueman  v.  Fenton  (A),  and  of  Lord  Holi 
in  Hyleing  v.  Hastings  (c),  and  also  in  Ball  v.  Heskett,  throw 
some  light  upon  this  subject     Whichever  form  of  pleading 
may  be  adopted  and  whatever  the  precise  legal  nature  of  the 
ratification  may  be,  it  is  clear  that  a  declaration  for  goods 
sold  and  delivered  only  without  any  count  on  an  account 
stated,  and  a  ratification  by  the  defendant  after  he  has 
attuned  his  majority,  would  entitle  the  plaintiff  to  recover. 
But  the  argument  on  the  part  of  the  defendant  was,  that 
this  case  is  different,  being  an  action  on  an  account  stated : 
for  that  an  account  stated  by  an  infant  is  not  merely  voidable 
but  actually  void,  so  that  no  subsequent  ratification  can 
make  it  of  any  avail     We  can,  however,  see  no  sound  or 
sensible  distinction  in  this  respect  between  the  liability  of 
an  infant  on  an  account  stated  and  his  liability  for  goods 
sold  and  delivered,  or  on  any  other  contract.    The  contract    ^ 
of  the  infant  for  goods  sold  and  delivered,  not  being  neces- 
saries, is  as  completely  void  as  his  contract  on  an  account 
stated,  if  by  the  word  ^'  void,"  incapable  of  being  enforced  is 
meant,  for  the  plea  of  in&ncy  will  be  a  bar  to  any  demand 
on  the  one  contract  as  well  as  on  the  other.     If,  however, 
in  the  word  *'  void,"  incapable  of  being  ratified  is  included, 
then  we  can  discover  no  such  consequence.    The  principle 

(a)  I  Cowp.  2U8.  (e)  1  Ld.  Raym.  389- 

(6)  2  Cowp.  547. 


ns 
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oo  which  the  hw  aDows  a  party  who  hasattained  t 
twenty-ooe  jean  to  give  validity  to  contracts  mai 
his  hduxj  u,  that  he  is  soppoaed  to  have  acqi 
power  to  decide  fiir  himself  whether  the  traosactio! 
of  a  meritorioos  chancier,  and  which  in  good  c 
oog^t  to  be  viewed  by  him  as  binding.  The 
nothing  to  take  an  aoooont  stated  out  of  that  gen 
dple.  It  vras  aigned  tx  the  defisndant,  that  on  a 
stated  the  in&nt  derived  no  benefit,  that  he  does  i 
the  pmcfaase  of  goods^  get  anything  valuaUe^  and  tl 
no  qoid  pn>  quo.  Thatisafidlacy;  an  infisuitona 
stated  gets  the  same  consideration  as  an  adult,  1 
certain  that  whidi  was  previously  uncertain  betwec 
and  the  penon  vrith  vrhom  he  is  taking  the  acoouo 
getsfidof  the  necessity  of  preserving  vouchers.  *] 
the  case  of  an  adul^  a  sufficient  consideration  tc 
debt,  and  we  can  discover  no  reason  why  it  should 
the  same  efect  in  the  case  of  an  infimt,  supposin 
adopt  and  ratify  it  after  he  comes  of  age.  If  i 
having  had  dfaljugs  with  an  adult  meets  and  s 
aooonnt  vrith  him  during  his  infimcy,  and  in  the 
way  the  balance  is  strudc  and  the  vouchers  are  d 
he  does  that  vrhich  creates  no  legal  liability  on 
But  if  on  attMning  twenty-one  he  is  satisfied  of  th 
of  the  settlement,  there  seems  to  be  just  the  san 
why  he  diould  be  permitted  to  confirm  that  settlei 
render  himself  liable  for  the  balance,  asth^eisfor 
him  to  make  himself  liable  on  any  other  contract  h 
into  during  infimcy.  The  same  principle  iqpplieB 
case  ci  vrork  and  labour,  or  c£  goods  sold  and  d 
Upon  principle,  therefore,  the  defimdant  cannot  si 
proposition,  neither  do  the  cases  cited  bear  it  oi 
clearly  diewn  by  the  authorities  to  whidi  we  were 
that  an  infimt  cannot  state  an  account  so  as  to  bind 
so  neither  can  he  render  himself  liaUe  on  any  ol 
tract  not  far  necessaries.  The  case  of  TVuemam 
was  an  action  of  assumpsit  on  an  account  stated,  < 
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plea  of  infiuicy  the  replication  was  for  necessaries.  This  ^  1843. 
replication  was  held  bad  on  demurrer^  and  on  very  satis- 
tactory  grounds.  An  account  stated  cannot  possibly  be 
described  as  coming  under  the  head  of '*  necessaries;"  and 
the  question  whether  the  items  of  which  the  account  was 
made  up  consisted  of  necessaries  is^  by  the  statement  of  the 
account,  excluded  fix>m  the  view  of  the  Court  by  such  a 
replication,  although  that  may  be  the  truth.  The  Court 
held  the  replication  bad  most  properly.  The  same  obser- 
vation applies  to  the  case  of  Bartlett  v.  Emery ^  referred  to 
by  BuUer^  J.,  and  mentioned  in  the  note  to  Trueman  v. 
HurH.  In  neither  of  those  cases  was  the  present  point 
raised  whether  an  *<  account  stated"  would  be  void  as 
against  an  in&nt  in  that  sense  which  would  render  it  im- 
possible to  set  it  up  as  a  ratification  after  he  came  of  age. 
The  cases,  therefore,  referred  to,  do  not  bear  out  the 
proposition  of  the  defendant,  and  we  have  already  stated, 
that  we  do  not  think  it  rests  on  any  sound  principle  of  law. 
The  general  doctrine  is,  that  a  party  may,  after  he  attains 
his  age  of  twenty-one,  ratify,  and  so  make  himself  liable  on 
contracts  made  during  in&ncy ;  and  we  think,  on  principle, 
unopposed  by  authority,  this  may  be  done  on  a  contract 
arising  on  an  account  stated  as  well  as  any  other  contract 
Whether  this  replication  amounts  in  fact  to  a  new  assign- 
ment is  a  matter  which  is  not  in  question,  because  it  is  not 
pointed  out  as  a  ground  of  special  demurrer,  or  that  it  is 
improperly  pleaded  as  a  replication. 

Judgment  for  Plaintiff. 


Spence  v.  Rogers. 

J.  RESPASS  for  breaking  and  entering  the   plaintiff's  To  tn  action 
dwelling-house,  garden,  and  premises,  and  making  a  great  ^^^^SlSmm 

fregit,  a  plea 
of  the  plaintiff's  l>aakruptcy  is  bad  on  general  demurrer. 
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Manning f  Serjt,  (with  whom  was  Atkimon.)  That  case  1^43. 
was  decided  before  the  6  Gea  4,  c.  16,  s.  44,  which  vests  ^^spencT^ 
ID  the  aasignees  all  rights  possessed  by  the  banknipt,  ^j- 
MicheU  V.  Hughes  (a).  Under  the  old  law,  even  a  right  to 
bring  a  real  action  passed  to  the  aasignees  of  a  bankrupt, 
Sndth  V*  Ccffin  (b).  If  the  assignees  are  entitled  to  the 
land,  k  fortiori,  they  may  sue  in  respect  of  an  injury  done 
to  it.  [Parhe,  B. — This  declaration  includes  grievances  in 
respect  of  which  the  assignees  could  not  recover  damage. 
Bolfet  B. — Suppose  there  has  been  serious  personal  incon- 
venience to  the  bankrupt,  how  can  the  assignees  recover  in 
respect  of  that?  AJdersotif  B. — There  was  a  case  in  which 
a  party  recovered  500/.  for  a  trespass  to  his  close  (c) ;  that 
amount  was  given  in  consequence  of  a  personal  insult 
accompanying  the  trespass:  do  you  contend  that  such  a 
right  would  pass  ?]  No  personal  injury  is  alleged  as  the 
gist  of  this  action ;  the  substantial  grievance  is  the  breaking 
andentering;  the  inconvenience  which  the  plaintiff  sustained 
is  merely  matter  of  aggravation.  If  the  declaration  had 
been  framed  differently,  that  objection  might  have  been 
taken,  but  as  it  is,  the  point  does  not  arise.  It  clearly 
appears,  that  some  damage  is  done  to  the  land,  and  in 
respect  of  that,  the  assignees  ought  to  sue.  [Parke^  B. — 
How  does  it  appear  that  the  assignees  have  made  their 
election?]  That  is  not  necessary,  the  fiat  vests  in  them 
the  right  to  sue.  In  an  action  on  a  bill  of  exchange,  a  plea 
of  the  plaintiff's  bankruptcy  does  not  contain  an  averment 
that  the  assignees  have  elected  to  sue.  Wright  v. 
Fcdafidii  (d)  is  an  authority  in  favour  of  this  plea.  \PaThej 
B. — ^That  was  the  case  of  a  wrongful  act  which  diminished 
the  bankrupts  estate,  and  prevented  a  profit  fix>m  coming 
to  the  plaintiff.  But  to  support  this  plea,  you  must  make 
out  that  the  assignees  could  maintain  an  action  in  respect 
of  an  injury  done  to  the  land  of  a  bankrupt  ten  years  before 

(a)  6  Bing.  689;  S.  C.  4  M.  (c)  Merest  v.  Harvey,  1  Marsh. 

&  P.  577.  139;  S.  C.  5  Taunt.  442. 

(6)  3  H.  Bl.  444.  (</)  2  B.  &  Ad.  727. 


sue  in  respect  of  the  tresj; 
or  suppose  the  party  b 
quitted  them  ?]  It  has  be 
bankrupt  may  recover  fire 
bankrupt  before  his  bani 
debt  on  the  9  Ann*  c.  14, 

Pabke,  B. — ^The  plea 
onmibus,  so  as  entirely  to 
That  is  not  the  case  he: 
prima  fiuue  title.  It  is  nc 
to  the  assignees,  and  com 
the  plea,  the  plaintiff  mi 
trespass  was  committed. 
The  only  difierence  betwi 
is,  that  in  the  latter  the  a 
the  appointment  of  the  as 
effect;  in  other  respects  i 

Aldebson,  Gubnet,  a 


(a)  1  T.  R.  475. 
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Thomas  v.  The  Mayor  of  Swansea  (a). 

J.  HIS  was  an  action  on  an  attorney's  bill.     Before  plea,  Where,  after 
the  defendant  obtained  an  order  to  tax  the  bill,  and  paid  on^attorf 
into  Court  the  amount  found  due  on  taxation.     The  plain-  SefenSuSlU 
tiff  took  the  money  out  of  Court,  and  on  taxation  of  costs,  *^«  WU,  and 

pays  the  a- 

the  Master  allowed  the  costs  of  taxing  the  bill,  as  costs  in  mount  found 

♦k^  ^»a^  ^"«  ^^  Court, 

the  cause.  thecosuof 

taxation  are 
coets  in  the 

Crampton  moved  for  a  rule  to  shew  cause  why  the  Master  cause, 
should  not  review  his  taxation,  by  disallowing  the  costs  of 
taxing  the  bill.  The  point  had  never  been  expressly  de- 
cided, but  the  case  which  most  resembled  it,  was  Harbin  v. 
Miles  (b),  in  which  it  was  held,  that  when  an  order  for  re- 
ferring a  bill  to  taxation  is  obtained  after  action  brought, 
the  defendant  is  not  entitled  to  the  costs  of  taxation,  although 
more  than  one-sixth  has  been  taken  off. 

Alderson,  B.,  (sitting  alone.) — I  see  no  ground  for  a 
rule  in  this  case.  In  my  opinion  the  Master  has  come 
to  a  right  conclusion ;  he  is  placed  in  the  situation  of  a 
jury,  to  ascertain  what  is  due,  and  whatever  his  verdict 
may  be,  the  costs  of  ascertaining  its  amount  must,  on 
principle,  be  costs  in  the  cause. 

Rule  refused, 
(a)  Ante,  p.  470.  (b)  9  B.  &  C.  766. 


r 


Asn  ON  room  or  rmMmcB,  ejlcb. 


Philupb^  Samuel  Phillips^  and  J.  £ 

ACMtifhv  This  »  a  mle,  ailiii^  oq  the  defendant  to  shew  c 
far^piiuM  vl?  a  plea  of  releaae  dwold  not  bestrock  oat  of  the 
^SSm^m^  ^  P''^  aeveial  matten^  and  the  said  rale  ampndwl 

-*  ^— '  Hie  feUowing  Ckis  woe  diadoaed  by  the  aflMavit 
^^^^0  k«B  Prior  to  the  year  183^  two  thooauid  nine  hundred 
■^""^^y*^  fer^hogidieadsoftobaocohad  been  purchased  in  the  Ui 
S7^|"'*  Stateaona  joint  adfenture  of  the  plaintife»  and  two  pci 
of  the  naoKS  of  Rogers  and  Grraj,  fcr  the  purpoae  of  I 
aent  to  Frmee.  Hie  cuntract  widi  the  French  gorefni 
having  failed,  an  anangeraent  waa  made,  whereby  & 
ir^ifdlF  and  Graj  became  poaaemed  of  eight  hundred  and  s 
C^^i^  eight  hogdhradas  and  the  remaining  two  thousand 
Cwrtf^w*  serentT-two  were  sent  fbr  sale  to  a  tobacco  mercfaai 
■faa  '^^^^"^  Tdondnn,  of  the  nsme  of  Warwi^  who  was  to  make 
1^  p«iiM  Tanccs  thereon.  In  the  coorac  of  the  year  1836,  War 
JH^^^tecflTa  ^M  ^'^  ^  posMssion  of  other  huge  qoantitiea  of  tol 
yj**f,  ^  pmdtaaed  by  Rogers  and  Gny,  on  the  j<Hnt  adventa 
Cwrtgtf<^pi>y  theoeehes  and  the  plaintifi,  Lawrence  and  Samud  Phi 
jL,_i^  and  for  the  purpose  of  whidi  Lawrence  had  made  ! 
^^g^LTL.  advances.  In  Aogost,  1838,  the  defendant,  who  had  re 
firom  businesB  many  years  before,  was  applied  to  by  War 
«Clnr  to  become  a  co-partner  vrith  him  in  the  basineas  of 
^JJ[*^l^  baoco  mprrhant,  the  latter  representing  himself  to 
man  of  coosiderabk  property,  and  statii^  to  the  defeo 
that  he  required  no  capital  vrith  him,  bot  was  desiroi 
baring  hb  asststaoce  in  the  sale  department.  Hm 
fendant  vrent  into  Warwick's  coontii^-house  in  Septeo 
1836,  and  some  time  after  agreed  to  join  him  in  par 
ship  firom  the  1st  of  October,  1836,  upon  an  i^reei 
that  be,  the  defendant,  should  uot  be  entitled  to  shai 
any  pan,  or  be  liable  to  any  loss  in  respect  of  any  tot 
theu  iu  the  possesion  or  under  the  control  of  War 
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and  that  he  should  have  no  interest  whatever  in  any  com-  1843. 
mission  or  profit  to  be  derived  from  the  sale  of  any  portion  phiuips 
of  the  said  two  thousand  and  seventy-two  hogsheads  of  ^^  Others 
tobacco.  In  the  latter  part  of  November,  1836,  negotiations  Claggett. 
took  place  between  Lawrence  and  Samuel  Phillips,  (on 
behalf  of  themselves  and  the  plaintiff  Larrien,)  and  Claggett, 
(on  behalf  of  Rogers  and  Gray,)  with  the  view  of  ascer- 
taining the  exact  share  and  proportion  of  the  plaintifis,  and 
of  Rogers  and  Gray,  in  the  two  thousand  and  seventy-two 
hogsheads,  and  the  result  was,  an  agreement  in  the  begin- 
ning of  December,  1836,  that  Rogers  and  Gray  should 
retain  possession  of  the  eight  hundred  and  sixty-eight 
hogsheads,  and  be  interested  in  two  hundred  and  thirty- 
four  hogsheads,  parcel  of  the  two  thousand  and  seventy-two 
hogsheads,  but  no  actual  division  took  place.  In  February, 
1837,  the  plaintiff  discovered  that  in  the  autumn  of  1836, 
dock  warrants  had  been  taken  out  and  pledged  for  the 
whole  two  thousand  and  seventy- two  hogsheads  of  tobacco, 
and  shortly  afterwards  Warwick  and  Claggett  stopped  pay- 
ment, solely  on  account  of  Warwick^s  liabilities  previously 
to  the  partnership.  In  May,  1837,  a  fiat  in  bankruptcy 
was  issued,  and  in  the  following  September  the  defendant 
obtained  his  certificate.  Several  actions  were  brought 
against  the  parties  with  whom  the  tobacco  had  been 
pledged,  in  which  the  defendant,  at  the  request  of  L.  and 
S.  Phillips,  was  mainly  instrumental  in  effecting  advan- 
tageous compromises ;  and  in  July,  1839,  the  defendant 
had  several  interviews  with  Rogers,  who  stated  to  him,  that 
he  was  advised  that  his,  the  defendant's  certificate,  would 
not  discharge  him  firom  liability  in  respect  of  the  ill^al 
pledging  of  the  tobacco,  and  proposed  to  give  him  a  release 
against  all  claims  in  respect  thereof,  which  was  accordingly 
executed  by  Rogers  without  any  express  authority  fi^m 
the  plaintiffs.  At  the  time  of  its  execution,  and  subse- 
quently, L.  Phillips  had  been  in  communication  with  the 
defendant,  and  had  had  several  interviews  with  him  re- 
specting the  said  actions,  but  it  did  not  appear  that  the 


f 
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1S4S.  liffrndmr  bad  etcr  mentiopcd  to  Phillips  the  existeiic 
the  rdcMe.  In  Jaioaiy,  1842,  the  plaintiff  LanieQ 
Bogen  at  Pin  tat  die  pmpoee  c€  ammging  acooimti^ 
n  inn  11  it  was  then  agreed  between  them,  that  Rogera  and  ( 
ihooU  gife  iq>  to  die  plaintiflb  all  their  interest  in  die 
two  bondred  and  durty-fiNir  hogaheadfl,  andshoold  on 
in  any  proceeding  against  the  defendant,  fat  the  rea 
c£  the  ampins  vahie  c€  the  said  tobaooo^  bat  no  mei 
msmade  bj  Bogenio  Lamenof  the  rdense  to  thi 
fcndanu  The  defiendant*s  affidavit  denied  finaod,  and  si 
that  the  present  action,  wbiA  was  for  ilkgaU j  pledgin| 
tobacco^  was  conunenoed  in  1842,  without  any  pm 
intimation  to  die  defendant,  or  any  idea  on  his  part,  < 
intention  to  proceed  against  him. 


L^ 


Eelfy  and  Sb  Jckm  Bagkg  shewed  canse.  The 
cans  in  wfaidia  Coortof  law  will  set  asde  aplearfrel 
are,  where  thoe  is  frand,  or  the  releasor  has  parted 
his  interest  in  the  solgect  matter  of  the  soit.  Inthepn 
case  it  does  not  appear  that  there  was  any  oJlaaonbeti 
the  dHriidant  and  Bogen^  or  that  the  release  was  g 
onder  drcomstanoes  which  amounted  to  a  fraud  upon 
plaintiflfe  Until  the  action  was  commenced,  the  defen 
was  not  aware  that  proceedings  would  be  taken  agi 
him.  Besides^  as  no  division  rf  the  tobacco  took  pi 
Bogers  deaily  had  a  joint  interest  in  the  two  thousand 
serenty-two  bogdieada^  and  it  was  competent  for  bin 
gruit  a  releaae.  A^ae  t.  Rogers{a)y  Legk  v.  Legh 
ISektg  T.  Bwt{c\  MmaOMtepkem  t.  Brooke  {d\  Inmei 
NarmoM  {e\  Maammg  t.  Cox{f\  Barker  ▼.  jRicAartboa 
and  Mmmm  t.  HotdnDorA  (A),  are  cases  in  which 
Courts  have  refased  to  allow  a  plea  of  release,  but  the] 

(«>  1  Dong.  407.  (e)  4  B.&  Aid.  419. 

(*)  I  B.  &  P.  447.  (/)  7  Moore,  6l7. 

{e)  7  Twint.  48,  (g)  1  Y.  ft  Jer.  362. 

id)  I  Out.  Rep.  390:  3  B.  &  (A)  if«/e,Tol.  4,  p.  63,  O.  I 

Aid.  141. 
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proceeded  on  the  ground,  either  that  there  was  manifest  1843. 
fraud,  or  that  the  release  was  an  attempt  to  defeat  the  right  p^J^j^^ 
of  the  real  plaintiff,  by  collusion  with  a  nominal  party  who  *^  Othen 
had  no  interest  in  the  subject  matter  of  the  suit  But  Claoostt. 
there  are  several  authorities  to  shew  that  in  the  absence  of 
fraud  or  collusion,  the  Court  will  not  interfere.  In  Arton 
oittf  Dawson  v.  Booth  (a),  the  plaintiffs  were  in  partnership 
fix>m  1814  to  1816,  when  the  partnership  was  dissolved, 
and  by  the  terms  of  the  partnership  deed,  Arton  was  to 
receive  and  pay  all  debts  due  to  and  from  the  partnership, 
and  Dowson,  the  other  partner,  was  not  to  interfere.  Pre- 
viousty  to  the  dissolution,  the  defendant  was  indebted  to 
both  the  plaintiffs  in  8il,  for  work  done  by  them,  and  was 
aflerwards  informed  by  Arton  that  he  alone  was  entided  to 
receive  the  money  according  to  the  terms  of  the  partner* 
ship.  Subsequently  the  defendant  was  applied  to  by  Arton 
to  pay  the  money,  and  on  refusal  an  action  was  brought 
in  the  names  of  Arton  and  Dowson,  to  which  the  defendant 
pleaded  a  release  from  Dowson.  The  Court  refrised  to  set 
aside  the  plea,  and  Dallas^  C.  J.,  said,  <'It  is  quite  clear, 
that  one  plaintiff  may  release  a  cause  of  action  brought  by 
two,  and  therefore  the  Courts  have  laid  it  down  as  a  leading 
principle,  that  a  release  may  be  set  aside  if  there  be  fraud 
between  the  parties,  but  that  the  party  applying  must  make 
out  a  very  strong  case  of  fraud.  In  Herbert  v.  Piggott  (6), 
the  action  was  brought  by  two  out  of  four  executors,  and 
the  two  who  were  not  joined  in  the  action  released  the  de- 
fendant at  their  suggestion,  who  pleaded  the  release  puis 
darrein  continuance  ;  the  Court  reftised  to  set  aside  the 
release ;  and  Baykg,  J.,  said,  '<  the  executors  who  have 
given  the  release  ought  to  have  been  co-plaintiffi|,  and 
I  think  it  must  be  taken  as  if  they  were,  and  then  the  case 
o(  Jones  V.  Herbert  (c)  decides,  that  a  plaintiff  who  applies 
to  set  aside  a  release  given  by  a  co-plaintiff,  puis  darrein 
continuance,  must  make  out  a  very  strong  case  of  fraud* 


(a)  4  Moore»  192. 

[b)  Ante,  vol.  2,  p.  393,  O.  S. ; 


S.  C.  3  Cr.  &  M.  3S4. 
(c)  7  Tkunt  431. 
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PiBLun 


CiAGfivrr. 


An  action  may  be  oppressivey  as  well  as  a  release  fi 
lent"  In  Crook  ▼.  SUphttm  (a),  the  Court  of  Common 
refbaed,  oo  a  smnmaij  application,  to  set  aside  a  i 
giYcn  to  a  defendant  by  one  of  two  co-plaintiffi, 
fraud  between  the  releasor  and  the  defendant,  was  < 
cstaUisifted.     J91Ut.  jrtZiMaRf(&)b  also  an  anthorit] 


Hie  SdkUor  Gtmartdy  Crmmpiom  and  fVaddingtom  i 
port  of  the  rule.  The  releasor  in  this  case  has  no  i 
in  the  dimagrn  soog^  to  be  recovered.  The  {dainti 
as  tenants  in  commony  and  it  is  clear,  from  the  anth< 
that  they  are  onfy  entitled  to  recover  damages  in  prcq 
to  the  amoont  of  their  interest,  Ji2£fO]it.  Ot)erend{e\ 
worA  T.  (htrtmUdy  [/WAf,  B.— There  was  no  d 
of  the  tobacco^  and  consequently  Rogers  and  Gray 
continue  interested  in  three-ei^ths].  Then  the  : 
was  given  in  fraud  of  his  co-tenants  in  comoKHi,  a 
question  is,  whether  it  can  be  set  up  as  an  answer 
plaintiff's  action?  In  Legk  ▼.  Legh^  BuUer,  J^ 
^  There  are  many  cases  in  whidi  the  Coort  has  set  \ 
release  given  to  prejudice  the  real  plaintiff.  All  thi 
depend  on  Gircnm8tance&  If  the  release  be  fraoduk 
Court  win  attend  to  the  application."  InHerbertY.l 
Bagte^y  J.,  says^  ^  A  rdease  may  be  most  unjust^  an^ 
Court  aees  tlat  it  is  so  they  will  interfere."  In  Ba^ 
Biekardsom^  HmBoA,  R,  says  ''The  Courts  have  exi 
the  jurisdiction  sou^t  to  be  ttofiMroed  in  this  c 
several  occasions  since  the  case  of  Paofm  v.  Bogert. 
dear  that  if  two  partnos  commence  an  acticMi  on 
release  the  sdbgect  matter  of  it,  and  that  if  there  be  nc 
to  induce  the  Court  to  interfere  and  set  aside  that  i 
it  win  be  binding  upon  the  other  plaintiff  and  opei 
a  bar  to  the  action.     BmUerj  J.,  in  the  case  (rf*  L 


(«)  5  BiBir-  ^*>  C.    688;  S.  C. 
7ScoCt,848. 

{h)  6  M.  &  W.  4901 


(c)  6  T.  R.  766. 
(rf)  7  T.  R.  279. 
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Iscgh  says,  that  there  are  many  cases  in  which  the  Coiift 
has  set  aside  releases  given  to  prejudice  the  real  plaintiff; 
and  in  all  cases  where  the  release  so  given  is  fraudulent, 
the  Court  is  bound  to  interfere.     Now  in  this  case  Barker, 
who  is  the  real  plaintiff  by  the  terms  of  the  dissolution,  was 
to  collect  the  debts  due  to  and  satisfy  the  claims  upon  the 
partnership;  and  the  other  plaintiff,  Owen,  had  by  the  agreed 
ment  relinquished  all  interest  in  the  debt  of  which  the  de- 
fendant was  fully  aware  fraud  cannot  be  inferred,  but  must 
be  clearly  shewn  by  the  affidavit  of  the  party  seeking  to  set 
aside  the  plea ;  that  was  the  principle  upon  which  the  cases  of 
ArtoH  and  Dowscn  v.  Booth  and  Fumival  v.  Weston  (a),  and 
the  other  cases  cited  for  the  defendant  proceeded.  But  in  this 
case  no  one  can  doubt  that  the  defendant  was  privy  to  the 
fraud.     He  knew  of  the  dissolution  of  the  partnership,  and 
the  terms  upon  which  it  was  dissolved,  and  when  the  pay- 
ment of  this  debt  was  demanded,  made  no  claim  of  set-off, 
but  subsequently,  with  a  full  knowledge  of  the  facts,  took  a 
release  from  Owen.     The  whole  case  is  so  pregnant  with 
fraud,  that  we  should  not  do  justice  between  the  parties, 
were  we  not  to  interfere  and  set  aside  the  plea  in  this  stage 
of  the  proceedings."    In  the  present  case,  several  circum- 
stances combine  to  establish  fraud     Though  the  defendant 
was  in  constant  communication  with  S.  Phillips  at  the  time 
the  release  was  executed,  yet  no  mention  was  made  of  it. 
In  like  mannerj  the  fact  of  its  execution  was  concealed 
from  the  plaintiff  Larrein  in  1842.     This  is  not  an  appli- 
cation to  set  the  release  aside,  which  perhaps  the  Court 
could  have  no  power  to  do,  but  only  to  prevent  its  being 
used  to  the  prejudice  of  the  plaintiffs  in  this  aetion.     No 
injustice  can  result  from  striking  out  these  pleas,  and  it 
is  submitted  that  the  facts  fully  warrant  the   Court  in 
doing  so. 


1843. 
^ V ' 

PHILIJn 

and  Otbera 

o. 
Claggett. 


Lord  Abinoer,  C.  B. — It  has  been  the  practice  of  Courts 


VOL.  IL — N.  s. 


(a)  7  Moore,  356. 
T   T   T 


D.    P.    0* 


law  in  many  of  the  cases  whic 
the  Courts  have  prevented  a  pi 
release  or  any  other  matter  of  tl 
have  seen  clearly  and  distinct 
would  declare  the  release  to 
they  could  see  their  way  clear 
remedy,)  set  the  release  aside,  i 
the  necessity  of  having  recourse 
sometimes  an  expensive  litiga 
whether  the  release  has  been  gi 
another,  and  in  collusion,  or  w 
plaintiff  having  no  interest  what 
the  action,  or  under  other  c 
character,  the  ruling  principle 
Courts  in  all  cases  is,  that  it  h{ 
Court  of  equity  could  do  notl 
aside.  Now  in  this  case  the 
immediate  interest  in  the  moi 
action,  or  any  other  action  of  tl 
brought.  There  had  been  no  fii 
his  interest,  and  to  give  him  onl^ 
of  the  tobacco,  and  therefore  t 
case  which  is  not  to  be  found 
the  same  nature  in  any  of  the 
come  to  the  opinion  that  we  o 
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mind  that  a  Court  of  equity  would  set  it  aside.  There  are 
a  great  many  facts  and  circumstances  which  we  have  no 
opportunity  of  collecting  together,  and  it  might  be  essentialy 
in  order  to  determine  that  point,  that  the  precise  state  of 
accounts  between  Rogers  and  others  of  the  co-partners  in 
this  transaction,  and  the  precise  extent  to  which  Claggett 
had  assisted  Rogers  and  the  plaintifis  in  recovering  from 
other  persons  the  sums  which  it  seems  they  have  recovered 
in  other  actions  arising  out  of  this  transaction  should  be 
seen ;  and  various  other  causes  combine  to  create  serious 
doubts  whether  a  release,  under  the  circumstances,  was  not 
reasonable.  Moreover,  I  cannot  but  observe,  that  this  action 
is  brought  at  a  period  when  the  Statute  of  Limitations  was 
almost  exhausted,  so  that  it  seems  the  parties  have  slept  on 
their  rights  as  to  the  action  so  many  years,  that  they  them- 
selves give  a  sort  of  judgment  that  they  thought  Mr.  Clag- 
gett, at  least,  ought  to  be  spared.  Taking  all  the  circum- 
stances together,  I  think  it  is  by  no  means  so  clear,  that  a 
Court  of  equity  would  set  aside  this  release  unconditionally, 
and  without  terms,  so  as  to  justify  a  Court  of  law  exercising 
its  jurisdiction  by  making  this  rule  absolute.  After  having 
given  great  attention  to  the  very  able  argument  of  the 
Solicitor  General^  I  cannot  bring  my  mind  to  that  degree  of 
certainty  as  to  how  a  Court  of  equity  would  act  or  ought  to 
act,  as  to  induce  me  to  make  this  rule  absolute.  The 
circumstance  of  Mr.  Rogers'  conduct  afterwards  in  1842, 
undoubtedly  may  be  an  argument,  but  it  is  an  argument 
that  may  work  both  ways.  If  he  had  given  a  release 
several  years  before,  he  may  have  changed  his  mind 
afterwards,  and  may  have  acted  in  concert  with  the  parties* 
It  is  a  circumstance  which  requires  to  be  explained,  but  I 
cannot  impute  to  the  defendant  a  firaud  in  receiving  this 
release,  because  Rogers  a  few  years  afterwards  concurred 
with  the  other  parties  in  endeavouring  to  recover  the  money. 
Under  all  the  circumstances,  I  think  we  ought  not  to  press 
our  jurisdiction  in  order  to  set  this  plea  aside,  and  therefore, 
the  rule  must  be  dischaiged. 

T   T   T   2 


1843. 


Phillips 
and  OUien 

9. 
Claggett. 


of  law,  but  invalid  in  equity 

defendant  is  answerable. 

cases  which  have  been  cite 

diction  by  setting  aside  the 

cases,  they  have  done  moi 

aside  the  release  itself     Tt 

per  incuriam^  for  I  cannot 

Court  has,  in  the  case  of  i 

to  another,  to  set  aside  the 

to  allow  it  to  be  pleaded 

point  of  law,  upon  one  of  tt 

not  interfere,  for  that  is  th< 

they  can  only  interfere  wher 

and  when  a  Court  of  equit 

not  merely  as  between  the 

but  as  against  the  plaintiff  . 

the  Court  to  exercise  its  eq 

made  out  manifestly  and  ( 

firaud  by  some  person  upon 

the  demand,  and  that  the  de 

Unless  that  circumstance  ca 

clearly,  this  Court  ought  nc 

this  is  a  case  in  which  a  Coi 

set  aside  the  release  which 

Claggett  in  1839.     I  am  by 
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has  expressly  or  impliedly  bargained  and  disposed  of  that        1843. 
right  to  his  other  partners.     Many  cases  have  been  cited,      Phillips 
particularly  Barker  v.  Richardsany  where  the  plaintiff  has     ^^  ^^•" 
agreed  with  others  that  they  are  to  be  substantially  inte-    Claooktt. 
rested  in  a  debt ;  that  is  his  bargain,  and  he  has  no  right 
to  rescind  it,  and  where  the  defendant  is  a  party  to  the 
fraud,  and  receives  the  release,  knowing  that  the  person 
who  gives  the  release  is  in  that  situation,  the  Court  will 
set  it  aside.     That  is  not  the  present  case,  because  it  does 
not  appear  on  the  affidavits  here,  that  there  has  been  any 
bargain  by  which  Rogers  has  parted  with  the  right  which 
he  would  have  independent  of  any  rights  of  his  own,  to 
receive  or  release  the  proceeds  of  the  subject  matter  in 
which  they  were  jointly  interested.     It  appears,  that  there 
was  a  negotiation  in  the  course  of  the  year  1836,  in  which 
it  was  contemplated  that  there  should  be  an  end  of  the 
partnership ;  that  negotiation  was  certainly  not  carried  into 
effect.     After  that  negotiation  took  place,  it  appears  clear, 
that  Rogers  continued  to  be  interested  either  to  the  extent 
of  the  original  three-eighths,  or  at  all  events,  to  the  extent 
of  that  proportion,  after  deducting  the  eight  hundred  and 
sixty-eight  hogsheads  of  tobacco,  which  were  received  by 
Rogers  abroad.      To  some  extent  he  had  an  undivided 
interest,  and  by  virtue  of  that  undivided  interest,  he  had 
as  much  right  to  receive  the  proceeds  or  damages  for  mis^ 
application  of  the  tobacco,  as  the  other  persons  had,  and  I 
cannot  find  anything  in  these  affidavits  to  shew,  that  he 
himself,  as  a  co-partner,  had  parted  with  that  original  right 
which  he  had ;  I  do  not  think  this  is  a  case  in  which  we 
should  interfere.     Perhaps  it  may  not  be  correct  to  say, 
(and  in  that  I  agree  with  the  Solicitor  General^)  that,  in  all 
cases  in  which  a  party  has  an  interest,  he  may  release ; 
that  is  not  perhaps  correct.     It  is  correct  to  say,  that  if  he 
has  parted  with  all  interest,  in  that  case,  he  cannot  release. 
One  of  the  cases  cited  by  the  Solicitor  General^  was  a  case 
where  the  partner  agreed  with  his  co-partner  that  that 
partner  should  receive  all  the  debts  due  to  the  co-partner* 


1014 


CASES  ON    POINTS  OF   PRACTICE,   EXCH. 


1843. 


Phillips 
adOchen 

Claqoitt. 


ship,  and  to  pay  the  debts  of  the  co-paitoenhip ;  therefore 
he  had  disposed  of  his  right  to  release  the  debts,  although 
he  had  an  interest  in  the  ultimate  surplus.  I  quite  agree 
that  where  a  person,  under  these  circumstances,  goes  and 
executes  a  release  with  a  party  cc^izant  of  the  situation 
in  which  he  stands,  that  is  a  case  in  which  a  Court  of 
equity  would  interfere;  and  it  is  a  case,  in  which  this 
Court,  in  the  exercise  of  its  equitable  jurisdiction,  would 
interfere  to  prevent  the  defendant  pleading  the  release. 
It  appears  to  me,  in  the  present  case,  that  it  is  extremely 
doubtful,  whether  there  has  been  any  fraud  committed  at 
all  by  Rc^rs  or  his  co-partner,  and  certainly  not  fraud  to 
which  the  defendant  was  a  party.  Therefore,  I  think  this 
is  not  a  case  in  which  the  Court  ought  to  interfere. 
The  judgment  of  a  Court  of  law  is  final  and  conclusive, 
because  there  is  no  power  of  appealing  from  it  In  all 
these  cases,  the  Court,  therefore,  properly  confine  them- 
selves to  simple,  clear,  and  manifest  cases,  about  which 
there  cannot  be  the  slightest  doubt  that  equity  would  re- 
lieve. At  present,  it  b  sufficient  to  say,  it  does  not  appear 
to  me  that  this  b  such  a  case. 


Aldebson,  B. — I  agree  that  this  rule  ought  to  be  dis- 
charged.    The  Court  only  interferes  in  a  plain  case,  where 
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ot  an  advantage  to  himself.  There  is  nothing  here  to  shew 
that  he  is  cognizant  of  the  fact  On  the  other  ground  the 
case  appears  to  me  perfectly  plain :  the  party  has  an  interest 
in  the  transaction  and  a  right  to  have  the  money  just  as 
much  as  the  plaintiiis,  and  consequently  he  had  n.  right 
innocently  of  releasing.  In  all  cases  where  one  partner 
releases  the  debt  due  to  himself,  that  would  do  to  a  certain 
extent  injustice  towards  the  other  partner;  he  injures  him, 
because  the  other  partner  would  have  the  benefit  of  the 
debt  if  it  were  recovered.  This  is  no  more  than  that  case. 
On  these  grounds  it  appears  to  me,  that  this  release  ought 
to  stand,  and  that  the  plea  ought  to  be  allowed. 


1843. 

^^ V ' 

Phillips 
and  Others 

o. 
Claggktt. 


GuBNEY,  B.,  concurred. 


Rule  discharged  with  costs. 


Nash  v.  Breese. 

ASSUMPSIT.     The  declaration  stated  that  by  a  certain  A  declaration 

agreement  made  between  the  plaintiff  and  the  defendant,  it  llgreeimTnt 

was  agreed  that  the  plaintiff  should  sell,  and  the  defendant  J^^hould  seH 

buy  a  certain  messuage,  farm,  and  lands  for  the  sum  of  5^.,  ^^  the  dc- 

,.  /•!  1111/.-I  ii»  fondant  buy  a 

and  It  was  further  agreed,  that  the  defendant,  on  or  before  messuage,  Ac, 
the  29th  of  September,  1842,  should  pay  for  the  tenant's  Sth^^fep-*'*' 
fixtures,  manure,  &c.,  which  should  be  left  by  the  plaintiff  temW,  pay 
on  the  29th  of  September,  such  sum  as  should  be  deter-  a  sum  detcr- 

1  1  !>.••  '^iiit  1  mined  by  valu- 

mmed  upon  by  a  valuation,  m  case  it  should  be  made  on  ation,  if  made 
or  before  the  29th  of  September,  but  if  not  so  made,  then  ^^^p^^i^^!^ 

if  not  80  made, 
m  reasonable  sum.  Avennent,  that  no  valoation  was  made :  Breach,  the  non-payment  of  the 
reasonable  sum.  The  plea  set  out  the  actual  contract,  by  which  it  was  agreed  that  the  plaintiff 
**  on  receiving  the  reasonable  value  of  the  fixtures  would  execute  an  assignment  of  a  lease  of  the 
messuage,  and  upon  the  execution  of  such  assignment  and  payment  as  aforesaid,  the  defendant 
should  be  put  in  possession  of  the  premises.**  The  plea  then  alleged,  "  that  the  plaintiti'did  not, 
nor  was  he  ready  and  willing  to  execute  the  assignment  or  put  the  defendant  in  possession  of  the 
premises,  fixtures,  &c.  :*'  HeUi,  that  the  plea  was  bad,  as  amounting  to  the  general  issue. 

Sembk,  that  the  declaration  would  have  been  bad  on  special  demurrer,  for  want  of  an  averment 
that  the  plaintiff  was  ready  and  willing  to  execute  the  assignment,  and  put  the  defendant  in 
possession. 


made  on  the  27th  of  Jue 

the  defendant,  by  which 

defendant  to  buy  all  the 

same  were  comprised  in  ; 

29th  of  April,  1842,  for 

years ;  (the  plea  then  se 

chase  of  the  fixtures,  &c. 

proceeded,)  that  it  was  fi 

receiving  the  sum  of  5s., 

fair  and   reasonable  vali 

*' should  and  would  exe 

said  indenture  of  lease,  fc 

years,  subject  as  aforesaid 

"  that  upon  the  executioi 

and  payment  made  as  a1 

put  in  possession  of  all  t 

chattels,  &c.**    Avermen 

was  ready  and  willing  to 

indenture  to  the  defenda 

and  willing  to  put  the  del 

mises,  fixtures,  goods,  cha 

Special  demurrer,   assi 

neither  confessed  nor  av< 

declaration,  nor  traversed 

and  that  it  amounted  to  tl 


Beeebe. 
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reasonable  sum  for  the  fixtures  and  manure ;  the  plea  sets  1843. 
out  the  real  contract,  and  alleges  as  a  defence,  that  the  ^^^fT""^ 
plaintiff  would  not  execute  an  assignment,  or  give  the  de- 
fendant possession  of  the  premises  or  fixtures.  The  plea 
does  not  confess  and  avoid  the  matter  alleged  in  the  de- 
claration, but  shews  a  contract  different  firom  that  declared 
upon.  The  agreement  in  the  declaration  is  an  agreement 
without  a  condition,  the  answer  set  up  by  the  plea  is,  that 
the  contract  was  subject  to  a  condition,  which  the  plaintiff 
has  not  performed.  In  Whittaker  v.  Mason{a\  Tindal^  C.  J., 
says,  **  But  we  think  this  plea,  which  seeks  to  introduce  a 
new  condition  into  the  special  promise  stated  in  the  de- 
claration, does  not  admit  that  promise,  and  excuse  the 
non-performance  of  it,  but  does  in  effect  deny  that  such 
promise  was  ever  made."  Brind  v.  Dale  (b)  was  an  action 
against  a  carrier  for  the  value  of  goods  given  to  him,  to  be 
carried  and  safely  delivered,  and  which  were  lost  by  his 
negligence.  The  defendant  pleaded  that  it  was  agreed 
that  the  plaintiff  should  himself  watch  and  protect  the 
goods  firom  being  lost,  but  that  he  neglected  so  to  do.  The 
plea  was  held  bad  on  special  demurrer,  on  the  ground  that 
as  it  qualified  the  contract  it  amounted  to  the  general 
issue.  In  Gardner  v.  Alexander  (c),  which  was  an  action 
for  goods  bargained  and  sold,  the  defendant  was  not 
allowed  to  plead  that  the  goods  were  sold  under  a  written 
contract,  which  the  plaintiff  had  not  complied  with,  as 
evidence  of  such  a  contract  might  be  given  under  the 
general  issue.  Jones  v.  Nanny  (rf),  Chrounsell  v.  Lamb  (e), 
and  Kemble  v.  Mills  (/),  are  authorities  to  the  same  effect 
Edmunds  v.  Harris  {g)  has  been  overruled  by  subsequent 
decisions. 


(a)  Ante,  vol.  6.  p.  429,  O.  S. ;  S.  C.  1  M.  &  W.  333. 

S.  C.  2  Bing.  N.  C.  359.  ifi)  1  M.  &  W.  352. 

(6)  2  M.  &  W.  775.  (/)  AfUe,  vol.  9,  p.  446,  O.  S. ; 

(c)  Ante,  vol.  3,  p.  146,  O.  S. ;  S.  C.  1  Man.  &  Gr.  757. 

S.  C.  1  Scott,  281.  iy)  2  Ad.  &  E.  414 ;    S.  C.    4 


id)  Ante,  vol.  5,  p.  90,  O.  S. ;      Nev.  &  M.  182. 


ceed  against  the  merits,  f 
without  producing  the  ag 
to  prove  the  execution  of 
session  of  the  premises  an 

Parke,  B.— The  eflTect 
true  contract,  the  assignn 
of  the  money  were  to  be 
then  qualifies  the  contra 
contract  to  pay  upon  reqi 
thing  not  implied  from  t 
It  is  therefore  bad,  as  am 
the  same  time,  the  plaint 
will  not  amend  his  decl 
always  been  ready  and  w 
execute  an  assignment  of 

Aldebson  and  RolfEj 


Pearso 

JL  HIS  was  an  action  of 

Z^j^oQ  pleaded:  first,  non  assu 
pleat  of  non- 

'  ,  paTinent,  and  set-ofl^  was  referred,  togel 
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Arcubold. 


SASTEB  TERM,   6   VICT.  1019 

thirdly,  set-off.  After  issue  joined,  the  cause  and  all  1^43. 
matters  in  difference  were  referred  by  Judge's  order,  which  p^i^soN 
directed  that  the  costs  of  the  cause  should  abide  the  event 
of  the  award,  and  that  the  costs  of  the  reference  and  award 
should  be  in  the  discretion  of  the  arbitrator.  The  arbi- 
trator awarded,  *^  that  the  plaintiff  do  pay  to  the  defendant 
on  the  14th  of  September  next,  the  sum  of  16/.  lOs.  2d. 
being  the  balance  which  I  find  to  be  due  from  the  said 
plaintiff  to  the  said  defendant''  He  further  awarded,  that 
each  of  the  parties  should  bear  his  own  costs  of  the  re- 
ference, and  a  moiety  of  those  of  the  award.  A  rule  nisi 
for  an  attachment  having  been  granted  for  the  non-pay- 
ment of  the  sum  awarded  and  costs. 

Crompton  shewed  cause.  The  award  is  bad,  inasmuch 
as  it  does  not  dispose  of  the  cause,  neither  is  there  a  dis- 
tinct finding  upon  each  issue.  The  costs  of  the  cause 
abide  the  event,  but  upon  this  award  it  is  impossible  to  say 
which  party  is  to  pay  them.  The  plaintiff  may  have  suc- 
ceeded upon  one  or  two,  or  upon  neither  of  the  issues. 
Bourke  v.  Lloyd  {a)  is  precisely  in  point ;  there,  the  costs 
of  the  cause  were  to  abide  the  event  of  the  award,  and  the 
arbitrator  awarded  that  the  plaintiff  had  good  cause  of 
action  against  the  defendant,  and  that  the  defendant 
should  pay  20i  to  the  plaintiff,  together  with  the  costs 
of  the  action ;  but  there  was  no  specific  award  upon  each 
issue,  and  it  was  held  that  the  award  was  bad,  on  the 
ground  that  where  a  cause,  in  which  there  are  several 
issues,  is  referred  to  an  arbitrator,  and  the  costs  of  the 
cause  are  to  abide  the  event  of  the  award,  the  arbitrator 
must  find  specifically  upon  each  issue,  otherwise  the  master 
cannot  tax  the  costs.     The  Court  then  called  upon 

Sir  John  Bayley^  in  support  of  the  rule,  who  cited  Cooper 
V.  Langdon  (b). 

(a)  Ante,  p.  452  ;  S.  C.  10  M.  Ante,  p.  836 ;  S.  C.  9  M.  &  W. 
&  W.  550.  60;  10  M.  &  W.  785. 

(6)  Ante,  vol.  1,  p.  392,  N.  S. ; 


Pabke,  B. — I  am  of  tin 
to  say  upon  the  award  vrhi 
tiff  and  what  for  the  deft 
may  have  awarded  the  16 
fendant  on  account  of  his  s 
the  plaintiff's  claim,  and  t 
upon  the  other  issues.  C 
in  &vour  of  this  award, 
whether  the  issues  found 
sistent,  and  the  Court  I 
record. 

Alderson  and  Gurneh 


Clowjbs  and  Others  o.  fi 
and  Wi 

AaaetofPar.   wTILLES  moved  that 

«|Birad moom-    ^^o^®™  pudendum  issue  a| 
M^rto  onrol 

a  Cbanoenr,  m  memorial  of  the  names,  retidenoei 
•bo  enacted,  that  the  expenses  of  obtaining  that 
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Kyton^  as  members  of  the  Patent  Rolling  and  Compressing 
Iron  Company^  at  the  time  the  contract  with  the  plaintifis 
was  entered  into.  The  action  was  brought  for  printing 
done  by  the  plaintifis,  and  judgment  had  been  obtained 
against  the  secretary.  By  the  20th  section  of  the  4  &  5 
Wm.  4,  c.  Ixzxix^  (intituled  "  An  Act  to  enable  *  the  Patent 
Kolling  and  Compressing  Iron  Company,'  to  purchase 
letters  patent,  and  to  sue  and  be  sued,")  it  was  enacted, 
''that  the  company  should  cause  to  be  enrolled  in  the  High 
Court  of  Chancery,  a  memorial  of  the  names,  residences, 
and  descriptions  of  the  shareholders  of  the  company."  The 
32nd  section  enacted,  '^  that  all  costs  and  expenses  attending 
the  applying  for,  obtaining,  and  passing  this  act,  should  be 
paid  out  of  the  funds  of  the  company,  in  preference  to  all 
other  payments  whatsoever."  An  affidavit  was  made  by  a 
person  who  had  searched  the  memorial  of  the  shareholders 
enrolled  in  Chancery,  and  it  was  sworn,  that  such  me* 
morial  contained  the  names  of  "  John  Batty,  Carrier,  Wol- 
verhampton," and  also  the  name  of  William  Ry  ton,  and  that 
William  Batty  was,  by  mistake,  called  and  inserted  in  the 
said  memorial  as  John  Batty.  The  present  debt  was  one 
of  the  expenses  attending  the  obtaining  of  the  act  of  Par- 
liament Notice  had  been  given  to  the  defendants,  that 
the  Court  would  be  moved  that  execution  do  issue  against 
them. 


1848. 

^ — V ^ 

Clowes 
and  Othen 

V. 

Bbetell. 


T.  Wilde  shewed  cause,  in  the  first  instance,  on  behalf 
of  Batty,  and  produced  an  affidavit  **  that  there  was  no 
such  person  as  William  Batty,  who  was  a  shareholder  in 
the  said  company,  or  had  any  transactions  or  dealings 
whatever  with  the  said  company."  He  also  urged  that  as 
the  present  debt  was  incurred  in  obtaining  the  act  of  Par- 
liament, the  plaintiff  was  bound  to  resort  to  the  funds  of 
the  company,  before  he  took  proceedings  against  the  in-- 
dividual  members  of  it 


Wkitmore  shewed  cause  on  behalf  of  Ryton*     The  notice 


lOB  CASK  o«  room  or  pmAcncB,  esch. 


ISO.  gmo  wm  dut  the  Court  would  be  moved  that  ex 
^  tj^  iBBe:  waA  notice  is  insiifiicient.  \_Jlderson,  S 
*^  Bodoe  fcOows  the  express  words  of  the  act  of  Par] 
^Bxu.  whidi  permits  ezecotioD  to  iasoe  against  the  in< 
sliaidiolders  '^  after  notice  of  motion  to  the  persons 
to  be  dmged.*]  If  notice  of  motion  for  a  scire  fiu 
been  giT«i,  the  defendant  Ryton  would  not  have  af 
[Arfey  B. — ^The  only  consequence  is,  that  he  w 
entitled  to  the  costs  of  appearing,  unless  he  shewc 
upon  the  merits.]  The  defendant  alleges  that  he 
a  shardiolder  at  the  time  the  ccmtract  was  enten 
TJUtrmm^  B. — ^We  cannot  try  that  question  upon  al 
A  sdie  fedas  has  already  issued  against  anothei 
bokler(aX  and  it  never  could  have  been  the  inte 
the  Lepshture,  that  numerous  concurrent  writs 
isme.  At  aU  events^  the  plaintiflh  ought  to  she 
tlidr  demand  has  not  been  satisfied  by  the  previ 


RTBetf  in  support  of  the  rule.  The  defendant's  i 
onhr  sates,  that  a  rule  has  been  obtained  for  a  soil 
against  another  diareholder,  but  there  is  no  statem( 
the  scire  fidas  issoed,  vsiiile,  on  the  other  hand,  th 
u&*  affidavit  states  that  the  defendants  ''are  now  inc 
and  that  the  debt  ''remains  due  and  owing."" 

Fammm,  B.— The  rale  must  be  absolute.  If 
legation  that  Batty  is  not  a  sharehdder  be  true,  tl 
be  pleaded  in  answer  to  the  scire  £Mnas.  There  is 
in  the  act  of  Puiiammt  to  prevent  the  plaintiflh  fe 
ceeding  to  execution  for  this  debt  against  the  shan 
of  the  company.  The  section  referred  to,  which 
that  the  expenses  of  obddnii^  the  act  are  to  be  pai^ 
the  funds  of  the  company,  is  merely  a  directi<m  to  tl 
pany  that  they  shall  dischaige  such  debts  first,     j 

C«)  See  Ommt  t.  Bnteii^  mUe,  p.  528. 
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who  is  a  creditor  for  expenses  incurred  in  obtaining  the 
act,  ought  not  to  be  in  a  worse  situation,  because  the  corn- 


other  creditors. 


1843. 

^ V ' 

Clowbb 
pany  have  violated  their  duty  in  not  paying  him  before  the     and  Others 

Bretelu 


Aldebson,  B. — The  memorial  describes  as  a  shareholder, 
one  John  Batty,  a  carrier,  living  at  Wolverhampton.  K 
the  defendant  Batty  be  not  that  person,  it  would  be  easy 
for  him  to  state  that  he  is  not  a  carrier,  and  does  not  live 
at  that  place ;  but  in  the  absence  of  any  such  affidavit,  we 
must  give  credit  to  the  plaintifis'  affidavit,  that  William 
and  John  Batty  are  one  and  the  same  person,  and  that 
such  person  was,  at  the  present  time,  a  shareholder.  With 
respect  to  the  statement  of  Ryton,  that  he  is  not  now  a 
shareholder,  it  is  to  be  observed,  that  his  name  appears 
among  the  list  of  shareholders  in  the  act  of  Parliament,  and 
though  he  may  since  have  parted  with  his  interest,  he  will 
still  be  liable,  unless  he  has  caused  the  name  of  the  trans- 
feree to  be  inserted  in  the  memorial. 


RoLFE,  B.,  concurred. 


Rule  absolute. 


CooMBE  V.  Greene. 

f^OVENANT.     The  declaration  stated,  that  by  an  in-  A  declaration 
denture  made,  &c.,  the  plaintiff  had  demised  certain  pre-  plaintiff  de- 
mises  to  the  defendant,  subject  to  a  covenant,  that  the  defend-  ^mis^'to'the 

ant  should  expend  100/.  in  substantial  improvements  of  and  defendant  suh- 
^  ^  *  ^      '  ^  ject  to  a  cove- 

additions  to  the  dwelling-house,  and  in  the  substantial  and  nant  that  the 

permanent  repairs  thereof,  under  the  direction  and  with  the  shoald  expend 

approbation  of  some  competent  surveyor,  to  be  named  by  j^^Jjlm!^' 

provementa, 
additions  and  repairt,  ondor  the  direction  and  with  the  approbation  of  some  competent  sunreyor 
to  be  named  bj  the  plaintiff:  Breach,  that  defendant  would  not  expend  the  sum  of  lOOL,  in 
sobatantial  improrements,  &c,  althoogh  the  plaintiff  was  always  ready  and  willing  to  appoint  a 
competent  sunreyor. 

HeU,  bad  on  special  demurrer. 


point  a  competent  surv< 
impFovements  of  and  ac 
Special  demurrer,  as 
leged  in  the  breach  tb 
competent  or  any  survi 
probation  the  defendai 
sum  of  100/.  in  improvi 
according  to  the  said  cc 

BoviUy  in  support  o 
does  not  disclose  any  1 
the  defendant  The  cc 
expend  a  certain  sum  : 
the  dwelling-house,  un< 
probation  of  a  surveyor 
appointment  of  a  surv< 
cedent  to  the  plaintiff 
to  expend  the  money, 
plaintiff  was  ready  and 
the  declaration  ought  t< 

Ogle,  contra.  A  sta 
plaintiff  would  be  entitl 
he  had  not  appointed 
that  the  defendant  hac 
any  part  of  the  dweU 
rebuild  it,  and  in  the 
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Parre,  B. — The  plaintiff  has  declared  upon  a  covenant  1843. 
bj  which  the  defendant  undertakes  to  do  certain  repairs, 
under  the  direction  and  with  the  approbation  of  a  surveyor, 
to  be  named  by  and  on  the  part  of  the  plaintiff.  The 
appointment  of  a  surveyor  is  a  preliminary  step,  and  until 
that  is  taken,  the  defendant  cannot  fulfil  his  part  of  the 
contract  He  cannot  b^in  the  work  until  a  surveyor  is 
appointed  to  direct  and  approve  of  his  proceedings.  The 
appointment  is  a  condition  precedent  to  his  liability  to 
expend  the  100/.;  consequently,  the  breach  is  bad,  and 
there  must  be 

Judgment  for  Defendant 


DowLiNG  V.  Powell. 

In  this  case  a  rule  had  been  obtained,  calling  on  the  ^q  tffidaTit  in 
plaintifi"  to  shew  cause  why  all  proceedings  should  not  be  j^^fj^*^^ 
stayed,  on  the  ground  that  the  action  was  brought  to  re-  ytay  proceed- 
cover  a  sum  less  than  40^.     The  affidavit  in  support  of  the  mund  that 
application  stated  that  the  amount  indorsed  upon  the  writ  ^QghtToTm 
was  U  5«.,  and  that  the  defendant  had  been  served  with  "^^'5^^* 
a  copy  thereof  "in  the  county  of  Monmouth,  where  he  defendant wm 
and  the  plaindff  were  then  residing,"  and  within  the  juris-  ^t  in  the 
diction  of  a  county   Court,  to  which  the  defendant  was  ^^^^«nd* 
liable  to  be  summoned.  t^  plMntiff 

were  then  re- 
tiding. 

Smythies  shewed  cause,  and  objected  that  the  affidavit  ficient.foi'not 
was  insufficient ;  it  merely  stated  that  the  defendant  was  J^^^^JJ^Jt 
residing  in  Monmouthshire  at  the  time  of  the  service  of  was  reudent 
the  writ;  he  might  not  have  been  resident  there  at  the  time  of  the 
commencement  of  the  action,  or  even  at  the  time  of  making  ^™™^Se 
the  present  application.     The  ordinary  form  of  affidavit  for  tctjoa. 
a  rule  to  enter  a  suggestion  for  costs,  is,  that  the  plaintiff 
and  defendant  "before  and  at  the  time  of  the  commence- 

VOL.  n. — N.  8.  U  U  U  D.  p.  C. 


if  it  appear  to  the  Cou; 
40*.,  they  will,  on  mol 
V.  Williams  (c)  is  distin 
refused  to  set  aside  th 
the  debt  was  not  reco 
plaintiffs  to  shew  that  ti 
county  Court 

Lord  Abingek,  C.  I 
sufficient,  and  the  rule 

Parke,  B. — I  am  of 
ought  to  have  shewn  t 
and  liable  to  be  sumni 
time  of  the  commence) 
is  a  fact  lying  within  hi 
tiff  could  not  state  with 

Aldebson  and  Rolf 


(a)  Chitty*8  Form,  p.  € 
ib)  4  T.  R.  495. 
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184S. 


Needham  v.  Law. 

J  HE  defendant  was  sued  as  the  registered  public  o£5cer  The  Court  will 

of  a  banking  copartnership^  under  the  provisions  of  the  panv  med  u 

7  Gee;.  4,  c  46,  s.  9.     A  Judge  at  Chambers  had  allowed  S?^  uS 

pleas  of  fraud,  payment,  and  set-off,  but  had  refused  to  ^Pj^^[^ 

allow  a  plea  denying  that  the  defendant  was  public  officer  denying  that 
.       .  J,  X.  /.  1  .  he  WM  public 

at  the  time  of  the  commencement  of  the  suit.  officer  at-the 

commeDce- 
ment  of  the 
Peacock  moved  for  leave  to  add  the  latter  plea,  and  to  "^V  ^^"^ 
amend  the  rule  to  plead  several  matters  accordingly.     The  pleas  which  go 
allegation  in  the  declaration,  that  the  defendant  was  sum- 
moned as  the  pubUc  officer  of  the  copartnership,  necessarily 
implied  that  he  was  such  public  officer  at  the  time  of  the 
commencement  of  the  suit     He  had,  however,  ceased  to 
be  connected  with  the  company  long  before  the  com- 
mencement of  the  action. 

Per  Curiam  (a). — We  have  already  held,  that  we  will  not 
allow  the  bankruptcy  of  a  public  officer  to  be  pleaded  (2), 
and  we  ought  not  to  permit  this  plea  together  with  others 
which  go  to  the  merits.  J£  the  defendant  chooses  to  rest 
his  case  upon  the  fact  that  he  was  not  the  public  officer  at 
the  time  of  the  commencement  of  the  suit,  and  strike  out 
the  other  pleas,  he  may  do  so. 

Rule  refused. 


(a)  Parks,  Aldbrson,  and  Rolfr,  B's. 
ib)  Steward  ▼.  Dunn,  ante,  p.  742. 


u  u  u  2 


"6 


V>  K*'- 


tbe  defendaat, 

beingi 

termtofi 


ngiMuMy, 
pleaded  m  mC- 
offori,50(ML, 
lor  m  total  loat 
oo  a  policy  of 
aHuranoe  for 
freight.     The 
plaintiff  hiTing 
aigncd  judg- 
ment on  tke 
ground  that 
tlie  plea  was 
Don-itsoable, 
the  Court  tet 
)  the  jodg- 
^  without 


Qtt«r«,whe. 
ther  onliqai- 
dated  lostei  oo 
a  policy  of  as- 
mrance  can  be 
made  the  fob- 
Jectof  atet- 
oC 


that  the  company  in  tl 
debted  to  the  defendant 
policy  of  assurance  mw 
fendant,  lost  or  not  lost, 
a  certain  ship  called  th 
assurance  was  thereby  de 
the  plea  then  averred  a 
was  ready  and  willing, 
set-off  and  allow  to  the  i 
of  action,  &c.  The  pla 
the  ground  that  the  pie 
been  obtwied  to  set  asi< 

RawUnsan  shewed  cai 
unliquidated  damages,  a 
off.  The  statute  of  se 
between  the  plaintiff  ai 
are  ascertained  and  fixe< 
tiff's  liability  in  respect 
gether  vague  and  uncert 
cannot  be  considered  a 
statute.  In  Howlet  v.  S 
to  an  action  of  covenant 
mages  by  reason  of  the  1 
the  defendant,  in  the  ; 
than  the  value  of  the  dan 
plaintiff  demurred  specii 


Reomav. 
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an^s  damages  could  not  be  set-off,  and  Lord  Mansfield,  C.  J.,        1 843. 

says,  "  The  act  of  Parliament,  and  the  reason  of  the  thing     Thomson 

relate  to  mutual  debts  only.     These  damages  are  no  debts ;  Public  Officer, 

an  indebitatus  assumpsit  could  not  be  brought  for  them." 

And  Ashursty  J.,  says,  "  Debts  to  be  set-off  must  be  such 

as  an  indebitatus  assumpsit  will  lie  for."    The  cases  on  this 

subject  are  collected  in  MorUy  v.  Inglis  (a),  where  it  was 

held,  that  the  defendant  could  not  set-off  a  sum  of  money 

due  to  him  from  the  plaintiff  on  a  guaranty ;  and  Tindalj  C.  J., 

in  delivering  judgment,  says,  that  *'  the  rule  by  which  we 

are  to  determine  whether  or  not  a  demand  can  become  the 

subject  of  set-off,  is  by  inquiring  whether  it  sounds  in 

damages ;  whether  the  demand  is  capable  of  being  liquidated 

or  ascertained  with  precision  at  the  time  of  pleading."    In 

Cape  V.  Joseph  {b),  where  the  question  was,  whether  a  party 

who  had  guaranteed  goods  to  the  extent  of  a  sum  certain, 

could  be  held  to  bail,  the  Court,  in  reference  to  actions  on 

policies  of  insurance,  say,  '^  In  such  actions,  undoubtedly, 

the  demand  is  for  unliquidated  damages."     Grant  v.  The 

Royal  Exchange  Assurance  Company  {c)^  is  the  converse  of 

the  present  case ;  there  the  plaintiff  declared  in  covenant 

for  a  total  loss  on  a  policy  of  assurance  effected  in  his  own 

name,  and  averred  the  interest  in  one  count  to  be  in  him** 

sel^  and  in  another,  in  himself  and  others;  the  defendants 

pleaded  that  a  less  sum  was  due  on  the  policy,  than  for  a 

total  loss,  and  offered  to  set-off  monies  due  to  them  on  the 

plaintiff's  bond,  which  was  made  to  them  before  they  had 

notice  that  any  other  than  the  plmntiff  was  interested  in 

the  policy,  and  the  pleas  were  held  bad.     Though,  in  that 

case,  another  question  arose  as  to  the  claims  being  mutual, 

yet  the  Court  were  clearly  of  opinion,  that  the  plaintiff's 

demand  being  for  unliquidated  damages,  a  set-off  could 

not  be  pleaded.     The  decisions  in  cases  of  bankruptcy 

do  not  bear  upon  this  question,  for  the  statutes  relating  to 

bankrupts  apply  to  mutual  credits  as  well  as  debts.  Secondly, 

(n)  Ante,  vol.  6.  p.  202,  O.  S. ;  (6)  9  Price,  155. 

S.  C.  4  Bing.  N.  C.  58.  (c)  5  M.  &  Sel.  439. 


iflBuable  plea  ?  There  i 
on  an  insurance  of  fineig 
of  indebitatus  assumpsi 
the  one  case,  the  jury 
and  in  the  other  the  val 
a  policy  of  assurance  is 
s.  4,  which  enables  th' 
debt  upon  it  Many  i 
lie,  may  be  made  the  t 
is  not  in  point,  for  th 
arose  upon  a  guaranty 
sidered  a  debt.  Chrani 
Company  was  decided 
embraced  several  intere 
the  claim  upon  it,  and  t 

Lord  Abingbb,  C.  B. 
but  as  there  is  some  dou 
be  to  raise  the  questioi 
absolute  for  setting  asidi 

Parks,  B. — In  Cumm 
seems  to  have  been  of 
underwriter  against  the  a 


(a)  Ante,  vol.  S,  p.  76S,  0 
S.  C.  6  M.  &  W.  623. 
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not  set  off  unliquidated  losses  happening  apon  policies.   It  is        1 B43. 
to  be  observed^  however,  that  the  point  was  not  determined,     Thomson 
as  the  case  was  decided  upon  other  grounds.     In  Koster  v.  Public  Officer, 
EoMcn  (a),  it  was  held,  that  in  an  action  against  insurance  o. 

brokers  for  premiums  by  the  assignees  of  one  of  the  under- 
writers who  had  become  bankrupt,  the  defendants  might  set 
off  losses  and  returns  due  on  policies  effected  in  the  name  of 
their  own  firm,  but  not  such  as  were  effected  in  the  names  of 
their  principals,  such  losses  and  returns  having  become  due 
on  those  policies,  before  the  time  when  the  bankrupt  stopped 
payment,  though  they  had  not  been  adjusted  by  the  bank- 
rupt, but  only  by  the  underwriters,  between  the  term  of 
his  stopping  payment,  and  committing  the  act  of  bankruptcy, 
on  which  adjustment  the  defendants  had  given  their  prin- 
cipals credit  for  the  amount  De  Gaminde  v.  I^au{b) 
afibrds  a  semblance  of  authority  in  support  of  the  position 
contended  for  on  the  part  of  the  defendant 

Aldebson,  B. — I  agree  that  the  rule  ought  to  be  made 
absolute,  though  I  have  some  difficulty  in  seeing  how  the 
defendant's  claim,  which  is  altogether  uncertain,  can  be 
made  the  subject  of  a  set-off. 

RoLFB,  B.,  concurred. 

Rule  absolute. 

(a)  2  M.  &  Sel.  ]  12.  {b)  4  Taunt  246. 


NicHOLi^  r.  Wilson. 

J.  HIS  was  an  action  to  recover  lOL  I2s.  7d.,  for  work  As  a  general 
and  labour  done  by  the  plaintiff,  as  the  attorney  of  the  ney  cannot 
defendant,  in  a  cause  of  mUan  v.  Smit/u  STte^!!' 

At  the  trial,  before  the  under-sheriff  of  Warwickshire,  mination.  and 

without  giving 

his  client  rea* 

sonable  notice,  though  particular  circumstances  maj  justify  hi ro  in  so  doing. 

Therefore,  where  an  attorney  did  not  proceed  with  a  suit,  it  was  held,  that  he  could  not 

recover  for  the  work  actually  done,  he  not  having  proved  a  notice,  or  shewn  why  he  abandoned 

the  cause. 


The  under-sheriff  told  th 
plaintiff  was  not  justified  ii 
action,  without  ^ving  his  c 
him  with  money  to  carry 
brought  it  to  a  legal  tern 
recover.  The  jury  having 
ant, 

Montagu  Chambers  mov 
of  misdirection,  and  of  th4 
The  jury  were  misled  by 
sheriff.  An  attorney  is  c 
on  a  case  to  its  terminatio 
cient  grounds,  and,  in  tl 
recover  for  the  work  ac 
Browne  {a).  In  fVadswm 
that  if  an  attorney  has  re 
commencing  an  action,  i 
because  he  afterwards  disi 
fully  proceeded  with,  he 
fix)m  his  client  [Lord  . 
notice  to  his  client  that  h' 
It  was  never  suggested  tl 
of  n^ligence,  or  had  im| 
therefore,  reasonable  notic 
there  any  question  for  tl 
where,  in  an  action  againt 
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was  held  to  be  a  question  for  the  jury,  whether  a  notice        1843. 
by  an  attorney  to  his  client  on  the  Saturday  before  the     nicholls 

commission   day   (Thursday),  that   unless   supplied   with  ^' 

•  •  Wilson* 

funds  he  would  not  deliver  briefi,  was  or  was  not  reason- 
able notice. 


Lord  Abinoeb,  C.  B. — I  do  not  lay  it  down  as  a  rule 
that  an  attorney,  who  abandons  a  suit  before  its  termina- 
tion, cannot  in  any  case  recover  his  costs  without  having 
given  his  client  due  notice,  because  it  is  possible  to  con- 
ceive circumstances  under  which  an  attorney  might  be 
justified  in  proceeding  no  further  with  the  suit  That, 
however,  is  not  the  case  here,  and  there  seems  to  be  no 
g^und  whatever  for  granting  a  rule. 

Parke,  B. — I  am  of  the  same  opinion.  The  rule  is 
correctly  laid  down  in  Harris  v.  Osboum  (a),  where  Lord 
Lyndhursty  said,  ''  I  consider  that  when  an  attorney  is  re- 
tained to  prosecute  or  defend  a  cause,  he  enters  into  a 
special  contract  to  carry  it  on  to  its  termination.  I  do  not 
mean  to  say,  that  under  no  circumstances  can  he  put  an 
end  to  this  contract,  but  it  cannot  be  put  an  end  to  without 
noUce."  There  might  certainly  be  cases  in  which  he  would 
be  at  liberty  to  do  so  without  notice,  for  a  case  might  occur 
so  plain  as  not  to  require  notice.  But  in  the  present  case, 
it  does  not  appear  upon  what  ground  the  suit  was  aban- 
doned, and  it  was  for  the  plaintiff  to  shew  satisfiustorily  why 
he  has  not  proceeded  with  it 

Aldebson  and  Gurnet,  B.'s,  concurred. 

Rule  refused. 

u)  2  C.  &  M.  63a. 
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!■•■  action  OQ 
ed 
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tlMk  the  attot- 


•go,  Mem. 
WrkadoQ 
buara  a  ▼enel 
botiwl  for 
AiMrica,tbat 
a  latter  had 
haen  tboe  re- 
eahadhihis 
haadwritiiur, 
andaarfcea  bj 
hni  **  ahip  let- 
ter," and  that 
hahadMt 


kdMafOdd 
FellQfira>to 
whkhhabe- 
hmad;   HM, 

soflwiaBt  to 
letkaeeond. 
arj  aridanoe* 


Davidson  v.  Cabb. 

1  HIS  was  an  action  on  a  written  agreement,  to  which 
the  defendant  pleaded  the  general  issue.  At  the  trial, 
before  CoUman,  J.,  at  the  last  Liverpool  assizes,  Jt  appeared 
that  the  agreement  was  attested  by  a  witness,  who  was 
stated  to  be  out  of  the  country.  In  order  to  let  in  second- 
ary evidence,  a  person  was  called,  who  stated,  that  about 
eleven  months  ago  he  saw  the  attesting  witness  embariL  at 
Liverpool,  on  board  a  vessel  bound  for  America ;  that  he 
had  some  months  after  received  a  letter,  in  the  handwriting 
of  the  attesting  witness,  and  marked  by  him,  ^ship  letter;'' 
and  that  he  had  not  since  seen  him  at  a  lodge  of  Odd 
Fellows  to  which  they  both  belonged.  On  cross-examina- 
tion, he  stated  that  the  attesting  witness  formeriy  lived  at 
Salford,  but  that  he  (the  witness)  had  not  made  inquiries 
about  him  there,  nor  was  he  acquainted  with  any  of  his 
relations.  The  learned  Judge  thought  this  sufficient  to 
let  in  secondary  evidence,  and  the  plaintiff  obtained  a  ver- 
dict, leave  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit 


Beamei  moved  accordingly. 

testing  witness  caii  only  be  dL 


The  presence  of  an  at- 

tigcd  will)  UDOii  the  dearest 
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Smith  v.  Cox. 

Assumpsit  by  mdonee  against  drawer  of  a  bill  of  In  aasomptit 
exchange.     The  declaration  stated,  that  whereas  the  de-  against  drmwer 
fendant,  on  the  28th  day  of  August,  a.d.  1842,  made  his  Jli^JJufe"" 
bill  of  exchange  in  writincr,  and  directed  the  same  to  one  omanonofa 

^  °^  promise  to  pay 

William  Smith,  junior,  and  thereby  required  the  said  W.  u  ground  of 

Smith  to  pay  to  the  order  of  the  defendant  20i,  three  *J^^ 
months  after  the  date  thereof,  which  period  had  elapsed 
before  the  commencement  of  this  suit ;  and  the  defendant 
then  delivered  the  said  bill  to  the  said  W.  S.,  and  the  said 
W.  S.  then  accepted  the  said  bill,  and  the  defendant  then 
indoned  the  same  to  one  Adcock,  who  then  indorsed  the 
same  to  the  plaintiff;  and  the  said  W.  S.  did  not  pay  the 
said  bill,  although  the  same  was  duly  presented  to  him  on 
the  day  on  which  it  became  due,  of  which  the  defendant 
had  due  notice. 

Special  demurrer,  assigning  for  cause,  that  the  declara- 
tion did  not  contain  any  promise  by  the  defendant  to  pay 
the  said  bill  of  exchange,  or  the  sum  of  money  in  that 
count  mentioned. 

Whitehursty  in  support  of  the  demurrer,  was  stopped  by 
the  Court 

Hugh  Hilly  contra.  An  express  promise  need  not  be 
stated,  as  the  law  will  imply  a  promise  to  pay  fix)m  the 
facts  alleged.  The  point  was  before  the  Court  in  Griffith 
V.  Roxburgh  (a),  and  though  it  was  not  there  determined, 
yet  the  Court  seemed  of  opinion,  that  since  the  new  rules 
have  rendered  the  plea  of  non  assumpsit  inadmissible  in 
actions  on  bills  of  exchange,  it  is  unnecessary  to  allege  a 
promise  which  cannot  be  denied.     It  might  be  otherwise 

(a)  Ant€,  vol  6,  p.  133,  O.  S^. 
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in  an  action  at  the  soit  of  an  execotor,  for  in  that  case  the 
promiae  may  be  pat  in  isne.  Tmnms  t.  Platt(a),  In 
Momntford  ▼•  Horion(b\  the  first  count  of  the  declaration, 
which  was  in  assompsit,  stated  an  agreement  between  two 
persons,  omitting  mutoal  promises;  and  on  motion  in 
arrest  of  judgment,  it  was  held,  that  the  agreement  im- 
ported a  promise. 


Prr  Curiam  (e). —  Tie  objection  ought  to  prevail 
Unless  a  promise  be  alleged  in  declarations  on  bills  of 
exchange,  there  will  be  nothing  to  distinguish  the  action 
of  assumpsit  firom  that  of  debt,  and  for  aught  that  would 
appear  to  the  contrary,  there  might  be  a  mi^nder  of 
counts  on  the  record.  It  was  not  the  object  of  the  new 
rules  to  abolish  the  distinction  in  the  forms  <^  the  two 
actions.  The  plaintiff  may  have  liberty  to  amend,  other- 
there  will  be  judgment  for  defendant 


Amendment  accordingly. 


(c)  3  M.  &  W.  720. 
(ft)  3  New  Rqi.  63. 
(c)  Lord    AaiNGBa, 


C     0.| 


Parks,  Aldbbson,  and  Gui- 
MBT,  B*t. 
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plaintiff  not  having  proceeded  to  the  trial  of  the  issues  in        ld4S. 
feet. 


E.  V.  WiUiams  had  obtained  a  rule  nisi  for  judgment  as 
in  case  of  a  nonsuit,  against  which 

Petersdorff  AieweA  cause,  upon  affidavit,  that  since  the 
issues  were  joined  the  plaintiff  had  become  a  bankrupt; 
and  he  offered  a  stet  processus. 

E.  V.  WilUana.  The  stet  processus  should  be  confined 
to  the  issues  in  feet,  as  the  defendant  is  already  entitled 
to  the  costs  of  the  demurrer. 

Parke,  B. — No  doubt  it  ought  to  be  so,  but  there  is  a 
difficulty  in  point  of  form  in  entering  a  stet  processus  to 
part  of  a  record.  The  better  course  would  be  for  the 
plaintiff  to  enter  a  nolle  prosequi  to  so  much  of  the  declara- 
tion as  applies  to  the  issues  in  feet ;  the  defendant  consent- 
ing that  the  plaintiff  shall  not  be  liable  to  costs  upon  such 
nolle  prosequi. 

The  suggestion  of  the  Court  was  acceded  ta 


— V 

Qdarbington 

9. 

Aethite. 


The  Attorket  General  i^.  Rogers. 
I  HIS  was  an  information  by  the  Attorney  General  against  Though  the 

▼erdict  in  a 
penal  action 
hasi 


the  defendant,  a  tobacconist,  for  mixing  saccharine  matter  I^nal^tion 

with  tobacco,  in  the  course  of  manufecture,  and  for  having  J*»  ^««n  5^^ 

^  for  the  defend- 


the  prohibited  article  in  his  possession,  contrary  to  the  pro-  ant,  the  Court 
visions  of  the  5  &  6  Vict  c.  93.  The  cause  was  tried  at  to  mnt^new 
the  Middlesex  Sittings  after  Hilary  Term,  before  Lord  ^^^ 

that  soebTer- 
dict  11  in  contravention  of  the  Uw,  whether  the  error  hat  ariaen  from  the  mikUrection  of  the 
Judge,  or  firom  a  misafiprehennon  of  the  law  bj  the  junr.  or  from  a  denre  on  the  part  of  the 
jury  to  take  the  expoeition  of  the  law  into  their  own  hanm. 
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'""^Jj;!"^    the  defendant 


▲TTOaiflT 

4L 


The  Attornejf  Gtneral  had  obtained  «  rule  nim  ton 
the  verdict,  and  for  a  new  trial,  on  the  ground  that  tl 
had  found  a  Terdict  contraiy  to  law,  and  in  opposi 
the  direction  of  the  learned  Judge. 

Erk  and  nomas  shewed  cause.     Where  «  Terd 

been  found  for  the  defendant  in  a  penal  action,  the 

will  not  grant  a  new  trial,  unless  there  has  been  misdi 

fay  the  JiM%e,   or  misoonduct  on  the  part  of  th< 

misam  ▼.  RaMtaU{a\  Caleraft  v.  OM9{b).     The  p 

in  diis  respect  has  been  established,  by  reason  of  the  a 

which  exists  between  a  penal  action  and  «  crimini 

In  MaUison,  qui  tarn  t.  Atknuan  (c),  which  was  a 

action,  the  jmy  found  «  Terdict  for  the  defendant,  a 

to  the  evidence,  yet  the  Court  refused  a  new  trial, 

being  no  proof  of  any  misbehaviour  by  the  defendant 

tampering  irith  the  jury ;  the  reporter  adds,  **  And 

within  the  reason  of  cases  in  the  Exchequer,  where  v 

for  defendants  are  never  set  aside  for  penalties  in  the 

duties."    In  Raauttm  v.  EUeridge  {d\  the  jury  having 

a  verdict  for  the  defendant,  contraiy  to  the  Judg 

rection,  and  founded  on  a  mistake,  the  Court  refused 

trial,  there  having  been  no  misconduct  in  the  juiy. 

in  Rex  v.  fFamdswarth  (e),  where  the  defendant  had 

acquitted  on  an  indictment  for  the  non-repair  of  a  roi 

Court  refused  a  new  trial,  althoi^  the  verdict  wa: 

traiy  to  the  weight  of  evidence,  and  Lord  EUenbo 

C.  J.,  there  says,  ''My  objection  to  making  this  ru 

solute  is,  that  the  Court  will  thereby  be  doing  indii 

that  which  if  they  did  directiy,  would  be  contrary 

(c)  4  T.  R.  753.  (4  t  Chit.  273. 

(^)  &  T.  R.  19.  (e)  1  B.  &  Aid.  63. 

(e)  3  Sum.  133S. 
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established  practice  of  the  Court,  acted  upon  ia  a  variety 
of  cases ;  that  is,  they  will,  in  effect,  be  granting  a  new 
trial  in  a  criminal  case,  where  the  defendant  has  been  ac* 
quitted."  Bex  v.  Sutton  (a)  is  an  authority  to  the  same 
efiect  [Parke,  B. — ^I  sat  in  the  Court  of  Queen's  Bench 
when  that  case  was  decided,  and  we  set  aside  the  verdict, 
not  on  the  ground  of  any  misdirection  in  point  of  law,  but 
because  the  Judge  had  made  a  strong  observation  to  the 
jury,  on  the  facts  calculated  to  mislead  them,  the  verdict 
being  in  accordance  with  that  observation,  and  a  very 
erroneous  one.] 


1843. 


Tho 

AlTOaNEY 

Oenehal 

V 
ROOB23. 


The  Attorney  General,  Jervis,  and  Wilde,  contra.  Gregory 
v.  Tiiffk{b)  is  an  express  authority  in  point  That  was  an 
action  on  the  25  Gea  2,  c.  36,  for  keeping  an  unlicensed 
room  for  music  and  dancing.  A  verdict  having  been  found 
for  the  defendant,  a  new  trial  was  moved  for,  on  the  ground 
that  the  verdict  was  contrary  to  the  direction  of  the  Judge 
in  point  of  law,  and  against  the  law.  Lord  Lyndhurst,  C.  B., 
said,  ^'  It  is  not  usual  where  a  verdict  has  been  found  for  a 
defendant  in  a  penal  action,  to  grant  a  new  trial  on  account 
of  the  verdict  being  against  the  evidence ;  but  whenever 
there  has  been  a  misdirection  in  point  of  law,  by  the  Judge 
who  presided,  it  is  a  matter  of  course,  that  a  new  trial  should 
be  granted,  because  the  jury  have  been  misled  by  the  Judge 
in  point  of  law.  If,  however,  the  jury  are  misled,  in  point 
of  law,  by  any  other  means,  there  seems  to  be  no  reason 
why  their  mistake,  in  point  of  law,  should  not  be  rectified. 
In  the  present  case,  we  are  satisfied  that  the  jury  have  acted 
on  a  misapprehension  of  the  law."  The  rule  was  accord* 
ingly  made  absolute  for  a  new  trial. 


Lord  Abinoer,  C.  B. — As  to  the  power  of  the  Court  to 
grant  a  new  trial  in  this  case  or  in  any  other  of  a  similar 
nature,  my  opinion  is,  that  whenever  the  Court  are  satisfied 

(a)  6  B.  &  Ad.  53 ;  S.  C.  3  N.  (b)  Ante,  vol.  2,  p.  711,  O.  S. ; 

&  M.  57.  S.  C.  1  C,  M.  &  R.  310. 
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diat  the  Terdict  of  the  jury  is  in  contravention  of  the  law, 
whether  the  error  has  arisen  from  the  misdirection  of  the 
Judge,  or  from  a  misqyprehension  of  the  law  by  the  jury, 
(HT  from  a  desire  on  the  part  of  the  jury  to  take  the 
exposition  of  the  law  into  their  own  hands,  it  would  be 
▼ery  mischievous  to  say  that  the  Court  has  no  power  to 
grant  a  new  trial,  however  fit  they  might  think  the  case  fiir 
the  discretion  of  a  juiy.  If  the  objection  of  the  defiendant's 
counsel  is  to  prevail,  there  would  be  no  use  in  having  esta- 
blished rules  of  law,  because  the  juiy  might  set  them  at 
defiance  whenever  they  pleased,  and  very  probably  they 
frequently  would,  were  it  once  laid  down  that  the  Court 
could  not  question  their  verdict  The  course  of  criminal 
judicature  has  been  relied  on,  but  there  is  this  diflerence, 
that  there  the  law  has  provided  no  means  for  gnmtii^  a 
new  trial  or  reversing  the  verdict,  the  constitution  of  the 
country  having,  in  criminal  cases,  vested  in  juries,  fiill 
power  to  find  as  they  think  fit  And  in  civil  cases,  it  is 
the  same  where  the  question  is  a  mixed  question  of  law  and 
fiurt  In  such  cases,  the  administration  of  justice  requires 
that  the  whole  case  should  be  submitted  to  the  jury,  and 
the  Court  will  not,  in  these  cases,  grant  a  new  trial,  merely 
because  they  think  the  jury  may  have  been  mistaken  in  die 
law.  Where,  however,  the  question  turns  on  admitted 
if  we  were  to  hold  that  we  could 
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Heath  v.  Nesbitt. 

J.N  this  case  a  rule  had  been  obtained,  calling  on  the  Though  on  an 
plaintiff  to  shew  cause  why  two  orders  of  Gumey^  B.,  one  Se  Court  after 
directing  the  defendant's  arrest  under  the  1  &  2  Vict,  j^j^^a^* 
c.  110,  s.  3,  and  the  other  refusing  his  discharge,  should  charge  »dc- 

1  'jj  jfi/.T  1.     ,1  n  fendant  under 

not  be  rescinded,  and  the  defendant  discharged  out  of  the  i&2  Vict, 
custody.  The  rule  had  been  obtained  upon  fresh  affidavits,  pj^^iiy**^ 
and  those  used  before  the  learned  Judge,  in  support  of  the  jlJ^^^J^thow 
application  for  the  defendant's  discharge,  were  not  brought  uted  before  the 
before  the  CourL  br^^rMbre 


Court 


Watson  shewed  cause,  and  contended  that  as  the  present 
application  was  in  the  nature  of  an  appeal  fix)m  the  decision 
of  the  Judge,  the  affidavits  used  before  him  should  be 
brought  before  the  Court,  in  order  that  they  might  see 
whether  or  no  the  Judge's  discretion  had  been  properly 
exercised. 

Per  Curiam  (a). — Although  additional  affidavits  may 
be  used  on  an  application  of  this  kind,  as  we  lately  de- 
cided {b\  still  we  ought  to  have  before  us  those  upon  which 
the  learned  Judge  refiised  to  discharge  the  defendant. 
Unless  we  are  acquainted  with  the  facts  before  him,  it  is 
impossible  for  us  to  determine  whether  he  has  decided 
correctly  or  not. 

The  Court  being  about  to  enlarge  and  amend  the  rule, 

Watson  waived  the  objection,  and  shewed  cause  upon 
the  merits,  and  the  rule  was  ultimately  discharged. 

(a)  Lord  Abingbr,  C.  B.,  Pabkb,  Gurnby,  and  Rolfb,  B.t. 
(6)  Qibhofis  V.  Spalding,  ante,  p.  746. 


VOL.   n.— N.   8.  XXX  D.    p.   C. 


cv  loans  or  FBAcnciy  kzch. 


Bkadlxt  wad  Othen  cu  Ubquhabt  and  Othei 

m  DeCIJL&ATION  in  8ciiefiK3w  gainst  certain  n 

«r  of  ^  Hie  Patent  RoOingand  CompreaBng  IronCoi 

leeu^eied  against  die  aecretaiy 


Flea.    That  no  memorial  <^  die  names,  leadem 

dejuimiuns  of  die  diieUofs  and  aecietaiy  of  the  sa 

panr  hai  em  heen  dolj  enrolled  in  die  Hig^  C 

«r  ChMcnj'  ataujidiug  to  die  fcnn  of  the  atatote  in  m 

and  prorided. 

i;;;^         Specialdenramr,angnii«fiircanse,diatdiei 
?J*^      acne  ftdas  being  merelr  to  enable  die  paitieaaned 

bMK:  omae  whT  die  iilaiiiiiiii  shoold  not  have  ezecotion 

b— ^  •         * 

the  defendant  are   estopped  firom  pleadi 

iriiich  might  have  been  pie 

thr< 

MaFfuu  in  snpport  of  die  denmrrer.  The  plea 
that  the  jodgment  has  been  righdy  obtainetl,  and 
stste^  in  snsiner,  Aat  iriiich  is  no  cause  against  the 
of  the  eierutiun,  thoogji  it  might,  periiaps,  have  afl 
defaioe  to  the  original  action.  It  is  a  itdl  estaUish 
that  to  a  scne  Adas  die  defendant  cannot  pie 

The  Conn  then  called  upon 

JMKf  to  sopport  die  plea.  The  4  &  5  Vict.  e. 
a.  22,  enacts,  ^that  within  six  months  afker  the  pa 
this  not,  the  eomponjahall  caose  to  be  oirolled  in  tl 
Covt  of  ChsBwerjF  n  meaaonal,  verified  as  hev 
ment90Ded,of  the  names,  residenoes,  and  descripi 
the  doedOB  and  aecvrtasTy  ftr  the  time  being,  of  d 
panj  and  of  the  shardiolden  diereoC  and  when  m 
daeitm  or  secretanr  diaD  be  appointed,  the  oon^Mui 
i  three  asontfaafrom  the  happening  of  soch  ai 
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cause  to  be  in  like  manner  enrolled,  a  memorial  of  the  name, 
residence,  and  description,  and  of  every  such  new  director 
or  secretary,  specifying  in  whose  places  they  shall  re- 
spectively have  been  appointed,  and  when  any  persons 
shall  cease  to  be  shareholders  of  the  company,  or  when 
any  other  persons  shall  be  admitted  shareholders  of  the 
company,  the  company  shall,  within  three  months  from  the 
happening  of  such  an  event,  cause  to  be  enrolled  in  like 
manner,  a  memorial  of  the  name,  residence,  and  description 
of  every  person  so  ceasing  to  be  a  shareholder  of  the  com- 
pany, and  of  every  person  so  admitted  to  be  a  member 
thereof"  The  twenty-first  section  enacts,  "  that  all  or  any 
of  the  particulars  aforesaid,  may  be  contained  in  the  same 
memorial."  And  the  twenty-second  section  provides,  that 
the  several  memorials  shall  be  in  the  form  or  to  the  effect 
expressed  in  the  schedule  annexed  to  the  act,  and  shall  be 
signed  by  the  secretary  or  one  of  the  directors  of  the  com- 
pany, and  shall  be  verified  by  a  declaration  of  such  secretary 
or  director  before  a  Master  of  the  High  Court  of  Chancery, 
made  pursuant  to  the  provisions  of  the  5  &  6  Wm.  4,  c  62. 
The  Legislature  has  been  thus  strict  in  requiring  a  me- 
morial, in  order  to  afford  protection  to  the  shareholders. 
It  was  evidently  intended  that  the  company  should  not  be 
sued,  except  through  the  secretary  or  directors,  but  if  the 
requisite  memorial  be  not  enrolled,  actions  may  be  brought 
and  judgments  obtained  against  paupers,  and  the  share- 
holders of  the  company  made  responsible  on  those  judg- 
ments. The  mode  of  proceeding  against  the  company  being 
the  creature  of  the  act  of  Parliament,  its  provisions  should 
be  strictly  complied  with. 


1843. 

^— V ' 

Bradley 
and  Others 

e. 
Uequhart 
•ndOtheri. 


Pabkb,  B. — I  entertain  no  doubt  in  this  case.  The 
plea  is  clearly  bad  as  containing  matter  which  might  have 
been  pleaded  to  the  original  action.  Though  the  particular 
mode  of  obtaining  execution  against  the  shareholders  of 
the  company  is  given  by  the  act  of  Parliament,  yet  the 
proceeding  does  not  differ  from  the  ordinary  scire  facias,  to 
x  X  X  2 
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To  scire  facias 
afftiiist  tbe 
sCareholders  of 
a  company  on 
a  jodcinent  ob- 
tained against 
the  tecretaiy, 
the  defendants 
pleaded,  that 
no  memorial 
of  the  names, 
residences,  and 
descriptions  of 
the  directors 
and  secretary 
of  the  com- 
pany  was  en- 
rolled as  re- 
quired by  act 
of  Parliament : 
i9UU;bad. 


i^ 


CASES  ON  rOINTS  OF  PRACTICE,  EXCH« 


Bradley  and  Others  v.  URauHABT  and  Others. 

mJ  ECLAR  ATION  in  scire  fiu^ias  against  certain  mei 
of  **  The  Patent  Rolling  and  Compressing  Iron  Comp 
on  a  judgment  recovered  against  the  secretary  o 
company. 

Plea.  That  no  memorial  of  the  names,  residencec 
descriptions  of  the  directors  and  secretary  of  the  said 
pany  has  ever  been  duly  enrolled  in  the  High  Coc 
Chancery  according  to  the  form  of  the  statute  in  sucl 
made  and  provided. 

Special  demurrer,  assigning  for  cause,  that  the  act: 
scire  fiu;ias  being  merely  to  enable  the  parties  sued  to 
cause  why  the  plaintifis  should  not  have  execution  a| 
them,  the  defendants  are  estopped  £ix>m  pleading 
matter  in  this  action  which  might  have  been  plead 
the  original  action. 

Martin^  in  support  of  the  demurrer.  The  plea  a 
that  the  judgment  has  been  rightly  obtained,  and  n 
states,  in  answer,  that  which  is  no  cause  against  the  ifl 
of  the  execution,  though  it  might,  perhaps,  have  affor 
defence  to  the  original  action.  It  is  a  well  established 
that  to  a  scire  facias  the  defendant  cannot  plead 
matter  which  would  have  been  an  answer  to  the  ori 
action.     The  Court  then  called  upon 

Kelly  to  support  the  plea.  The  4  &  5  Vict,  a  Ix 
s.  22,  enacts,  "  that  within  six  months  after  the  pass! 
this  act,  the  company  shall  cause  to  be  enrolled  in  the 
Court  of  Chancery  a  memorial,  verified  as  hereii 
mentioned,  of  the  names,  residences,  and  descriptioi 
the  directors  and  secretary,  for  the  time  being,  of  the 
pany  and  of  the  shareholders  thereof^  and  when  any 
director  or  secretary  shall  be  appointed,  the  company  ; 
within  three  months  firom  the  happening  of  such  an  e 
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cause  to  be  in  like  manner  enrolled,  a  memorial  of  the  name, 
residence,  and  description,  and  of  every  such  new  director 
or  secretary,  specifying  in  whose  places  they  shall  re- 
spectively have  been  appointed,  and  when  any  persons 
shall  cease  to  be  shareholders  of  the  company,  or  when 
any  other  persons  shall  be  admitted  shareholders  of  the 
company,  the  company  shall,  within  three  months  from  the 
happening  of  such  an  event,  cause  to  be  enrolled  in  like 
manner,  a  memorial  of  the  name,  residence,  and  description 
of  every  person  so  ceasing  to  be  a  shareholder  of  the  com- 
pany, and  of  every  person  so  admitted  to  be  a  member 
thereof"  The  twenty-first  section  enacts,  "that  all  or  any 
of  the  particulars  aforesaid,  may  be  contained  in  the  same 
memorial.''  And  the  twenty-second  section  provides,  that 
the  several  memoriak  shall  be  in  the  form  or  to  the  effect 
expressed  in  the  schedule  annexed  to  the  act,  and  shall  be 
ngned  by  the  secretaiy  or  one  of  the  directors  of  the  com- 
pany, and  shall  be  verified  by  a  declaration  of  such  secretaiy 
or  director  before  a  Master  of  the  High  Court  of  Chancery, 
made  pursuant  to  the  provisions  of  the  5&  6  Wm.  4,  c  62. 
The  Legislature  has  been  thus  strict  in  requiring  a  me- 
morial, in  order  to  afford  protection  to  the  shareholders. 
It  was  evidently  intended  that  the  company  should  not  be 
sued,  except  through  the  secretary  or  directors,  but  if  the 
requisite  memorial  be  not  enrolled,  actions  may  be  brought 
and  judgments  obtained  against  paupers,  and  the  share- 
holders of  the  company  made  responsible  on  those  judg- 
ments. The  mode  of  proceeding  against  the  company  being 
the  creature  of  the  act  of  Parliament,  its  provisions  should 
be  strictly  complied  with. 


1843. 

'^ — V ' 

Bradley 
•nd  Others 

o. 
Uaquhart 
andOtbert. 


Pabkb,  B. — I  entertain  no  doubt  in  this  case.  The 
plea  is  clearly  bad  as  containing  matter  which  might  have 
been  pleaded  to  the  original  action.  Though  the  particular 
mode  of  obtaining  execution  against  the  shareholders  of 
the  company  is  given  by  the  act  of  Parliament,  yet  the 
px)ceeding  does  not  differ  from  the  ordinary  scire  fiunas,  to 
X  X  X  2 


1044 


1843. 
' ^ ' 

BlADLEY 

mdOthen 

9. 

Ubquhaet 
md  Others. 


CASES  ON  pomrs  of  PBACTICB,  BXCH. 

which  a  defendant  can  only  plead  matteTs  which  do  not 
impeach  the  judgment  I  do  not,  howeyer,  say  that  a  scire 
fiicias  of  this  description  cannot,  under  any  circumstances, 
be  impeached ;  no  doubt  it  may  on  the  ground  of  firand, 
but  in  that  case,  the  proper  course  might,  perhaps,  be  to 
apply  to  the  Court  to  set  aside  the  writ  But  here  it  is 
sufficient  to  say  that  there  is  a  good  judgment  against  the 
company,  and  upon  these  pleadings  the  defendants  admit 
that  they  are  shareholders.  It  was  competent  for  the  de- 
fendants to  deny  that  they  are  members  of  the  company, 
for  such  defence  is  not  inconsistent  with  the  judgment,  but 
if  they  intended  to  rely  on  their  present  defence,  they 
should  have  resorted  to  it  in  the  first  instance.  It  would 
be  contrary  to  all  principle  to  permit  the  matter  to  be  again 
litigated  in  this  form. 


Alderson,  Gurnet,  and  Rolfe,  B.8,  conciurred. 

Judgment  for  the  Plaintifls  (a), 
(a)  See  Bradl^  v.  Warber,poit,  p.  1059. 


Jones  v.  Robinson. 


EASTER  TERM^   6   VICT.  1^^ 

discharged  out  of  custody  on  such  terms  as  the  Court  or  a  1843. 
Judge  may  direct  The  sheriff  is  placed  in  a  situation 
of  great  difficulty.  He  would  not  be  justified  in  re- 
linquishing the  custody  of  the  defendant,  and  if  he  retains 
it,  he  must  necessarily  incur  considerable  cost.  Unless 
the  Court  are  disposed  to  afford  him  relief  it  would  be  less 
expensive  for  him  to  discharge  the  debt  out  of  his  own 
pocket  In  Baker  v.  Davenport  {a)y  it  was  held  a  bad  re- 
turn to  state  that  the  defendant,  upon  being  arrested  in  his 
own  house,  was  confined  to  his  bed  by  illness,  and  could 
not  be  removed  without  danger  to  his  life,  and  so  continued 
ill  at  and  after  the  return  of  the  writ,  and  for  such  cause 
the  custody  of  the  defendant  was  relinquished  Under 
the  circumstances,  the  plaintiff  ought  either  to  accept  security 
for  the  debt,  or  pay  the  extra  costs  incurred  by  reason  of 
the  inability  of  the  sheriff  to  remove  the  defendant 

Lord  Abingeb,  C.  B. — We  can  only  assist  you  by  en- 
larging the  time  for  the  sheriff's  return  until  next  Term. 
We  have  no  power  to  compel  the  plaintiff  to  accede  to  any 
terms  which  might  be  proposed,  and  if  security  were  given, 
there  is  nothing  to  prevent  the  defendant,  if  he  recovered, 
from  going  abroad. 

Rule  accordingly. 

(a)  8  D.  &  R.  606. 


Todd  v.  Emly  and  Others. 

Assumpsit  for  goods  sold  and  delivered.     The  cause  The  Middlesex 
had  been  tried  several  times,  and  issue  was  at  length  joined  Art!?23Geo 

2,  c.  33,)  does 
not  apply  to  caaes  in  which  the  cause  of  acUon  arose  within  the  cit^  and  liberty  of  Westminster. 

The  common  law  jurisdiction  of  the  Middlesex  county  Court  is  not  taken  away  by  Uie  23 
Geo.  2,  c  33. 

QtuBre,  whether  the  19th  section  of  the  23  Geo.  2,  c  33,  (which  deprives  the  plaintiff  of 
costs,  where  he  recovers  less  than  40«.  in  the  Superior  Courts,)  applies  to  a  verdict  on  a  plea 
collateral  to  the  merits  of  the  action,  as  a  plea,  puis  darrein  continuance  of  the  non-joinder  of  a 
co-contractor. 


I 


^ — .^— ^ 


1046  CA8BS  on  itnaTB  or  pkacticb,  bxch. 

1S4S.  <naplea,  piiisdttrreincoQtuiiiiiioe  of  the  relettse  of  aj< 
coQlracUx'  (a),  and  a^reidict  found fiv  the  plaintiff,  for  1! 
A  nile  was  aftenrards  obtained,  and  made  afaeolate,  to  red 
the  TeidicttoljL 

Tkeufer  had  obtained  a  nile,  calling  on  the  plaintii 
shew  cause  why  a  8ugg;esti<m  shookl  not  be  entered  on 
roll,  under  the  Middlesex  Coun^  Court  Act,  (23  Gee 
c.  S3,  s.  19,)  to  deprive  the  plaintiff  of  Gosta^  on  the  gra 
that  the  amount  of  damage  recovered,  was  less  than  A 
and  that  the  defendants^  at  the  time  of  the  commencen 
(^  the  suit,  were  residing  within  the  county  of  Middk 
and  liable  to  be  summoned  to  the  county  Court  tl 
AfBdsTits  were  produced  on  the  part  of  the  plaii 
stating  that  the  cause  of  action  arose  within  the  city 
liberty  of  Westminster. 

PtUrtdorff  shewed  cause.  The  defendant  seeks  to 
prive  the  plaintiff  <^  costs,  under  the  19th  section  of  tb< 
Geo.  2,  a  33,  whidi  enacts,  ^  that  in  case  any  action  of  4 
or  of  assumpsit  shall  be  commenced  or  prosecuted  after 
said  24th  day  of  June,  in  any  <^  lus  Majesty^  Coun 
record,  at  Westminster,  and  the  defendant  or  defendant 
the  time  of  such  action  brought,  shall  live  or  reside  in 
county  of  Middlesex,  and  be  liable  to  be  summoned  to 
said  county  Court,  and  the  jury  upon  the  trial  of  such  a 
shall  find  for  the  plaintiff  under  the  value  of  forty  shilli 
unless  the  Judge  shall,  in  open  Court,  certify  on  the  I 
of  the  record,  that  the  fireehold  or  tide  to  the  [dainl 
land  principally  came  in  question,  or  that  an  act  of  bi 
ruptcy  principally  came  in  question  at  such  trial ;  then 
in  such  case,  no  costs  shall  be  awarded  to  the  plaintif 
such  action,  but  the  defendant  or  defendants  shall  be  enti 
to  and  recover  double  costs  of  suit"  The  act  is  intiti 
f^an  act  for  preventing  delays  and  expenses  in  the  ] 

(a)  See  the  case,  ils/e,  p.  571^  and  vol.  1,  p.  598,  N.  S.;  S.  C. ! 
&W.  606. 
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ceedings  in  the  county  Court  of  Middlesex,  and  for  the 
more  easy  and  speedy  recovery  of  small  debts  in  the  said 
county  Court ;"  and  the  preamble  states,  '^  whereas  sheri£&, 
in  their  several  county  Courts  hold  plea  of  all  personal 
actions,  where  the  debt  or  damages  do  not  amount  to  40s. : 
and  whereas  the  proceedings  in  the  county  Courts  in  such 
actions,  have  been  found  to  be  vexatious,  expensive,  and 
dilatory,  for  remedy  thereof  in  the  county  of  Middlesex, 
and  for  the  more  easy  and  speedy  recovery  of  small  debts 
within  the  said  county,  be  it  enacted,  &c.,  that  from  and 
after  the  21st  day  of  June,  1750,  it  shall  and  maybe  lawfiil 
to  and  for  the  suitors  of  the  county  Court  of  Middlesex, 
together  with  the  county  clerk  of  the  said  county  in  county 
Court  assembled,  or  the  major  part  of  them,  the  said  county 
clerk  and  suitors  so  assembled  upon  any  plaint  to  be  entered 
in  the  said  county  Court,  in  any  suit  where  the  debt  or 
damages  shall  not  amount  to  the  sum  of  forty  shillings,  to 
proceed  in  a  summary  way,  and  from  time  to  time  to  make 
such  order  or  decree,  orders  or  decrees,  as  shall  seem  to 
them,  or  the  major  part  of  them  so  assembled,  to  be  just 
and  agreeable  to  equity  and  good  conscience,"  &c.  The 
4th  section,  after  enacting  that  no  plaint  entered  in  the 
county  Court  shall  be  removed,  provides,  "  that  no  person 
or  persons  shall  be  liable  to  be  summoned  to  the  said  county 
Court,  at  the  suit  of  any  plaintiff  or  plaintifis,  other  than 
such  person  or  persons,  as  was  or  were  liable  to  be  sum- 
moned to  the  county  Court  of  Middlesex,  before  this  act 
was  made,  and  that  this  act  shall  not  extend  to  give  the 
said  county  Court  any  jurisdiction  to  hold  plea  of,  or  to 
bear  or  determine  any  action,  cause,  or  suit,  other  than  such 
action,  cause,  or  suit,  as  the  county  Court  of  Middlesex 
might  have  held  plea  of  by  plaint,  before  the  making  of  this 
act"  The  21st  section  provides,  *^  that  nothing  in  the  act 
contained,  shall  extend  or  be  construed  to  extend  to  the 
city  and  liberty  of  Westminster,  and  the  precincts  of  the 
same,  and  so  much  of  the  several  parishes  of  Saint  Clement's 


1843. 


Todd 

9. 

Emly 
and  Others. 


fendant  pleaded  misnomer  in 
wms  joined^  and  a  verdict  foi 
damages ;  on  motion  to  en 
under  the  act  in  question,  tl 
apply  to  issues  of  that  descrif 
of  the  Legislature  has  been  tc 
of  the  Court,  all  matters  cal 
issues.  Secondly,  the  statuti 
which  the  cause  of  action  ar 
the  county  Coiuru  Upon  tlu 
explicit  than  the  language  c 
fendants'  affidavits  shew  tha 
within  the  city  and  liberty  oi 
Marsh  {b\  where  the  questioi 
the  plaintiff's  affidavit,  the  C 
any  such  answer  as  that  the  | 
county,  or  that  he  is  not  liab 
be  shewn  by  counter  affidaviti 

Thegiger  and  BaoiU^  in  sup 
the  question,  whether  or  no  \ 
entered  into  within  the  city  ai 
is  clear,  that  before  the  passin 
Middlesex  county  Court  exisi 
all  the  liberties  and  finmchifl 
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they  were  specially  exempted  by  statute  or  charter,  and  1843. 
that  in  the  same  session  of  Parliament,  as  the  23  Geo.  2, 
c  33,  another  act  was  passed,  (23  Geo.  2,  c.  27,)  establishing 
a  Court  of  Requests  for  the  city  and  liberty  of  Westminster. 
By  the  6th  section  of  the  latter  act,  it  b  enacted,  that  ^'  it 
diall  and  may  be  lawful  to  and  for  every  resident  and  in- 
habitant within  the  said  city  and  Uberty,  or  the  said  part  of 
the  said  Duchy  aforesaid,  and  to  and  for  all  and  every 
person  and  persons,  residing  or  keeping  any  shop,  shed, 
stall,  or  stand,  or  seeking  a  livelihood  within  the  said  city 
and  liberty  of  Westminster,  or  in  the  said  part  of  the  said 
Duchy  aforesaid,  who  now  have  or  hereafter  shall  have 
any  debt  or  debts  due  or  owing  unto  him,  her,  or  them, 
not  amounting  to  the  sum  of  forty  shillings,  by  any  person 
or  persons  whatsoever,  inhabiting  or  seeking  a  livelihood 
within  the  said  city  and  liberty  of  Westminster,  or  within 
that  part  of  the  said  Duchy  aforesaid,  to  apply  to  the  said 
clerks  of  the  said  Court,  or  one  of  them,  who  shall  cause 
such  debtor  or  debtors  so  inhabiting  or  seeking  a  livelihood 
as  aforesaid,  to  be  warned  or  summoned  by  the  said  high 
bailiff,  or  his  officer  or  officers,  (who  are  hereby  appointed, 
authorized,  and  required  to  execute  all  warrants,  precepts, 
and  process  of  the  said  Court  of  Requests,)  by  writing  left 
at  the  dwelling-house  or  place  of  abode,  shop,  shed,  stall, 
stand,  or  any  other  place  of  dealing  of  such  debtor  or 
debtors,  to  appear  before  the  commissioners  of  the  said 
Court,  to  be  held  in  and  for  such  division,  where  such 
debtor  or  debtors  shall  inhabit  or  reside  as  aforesaid,  and 
that  the  said  commissioners,  or  any  three  or  more  of  them, 
shall,  after  the  return  of  such  summons  as  aforesaid,  have 
full  power  and  authority,  by  virtue  of  this  act,  to  make  or 
cause  to  be  made,  such  acts,  order  or  orders,  decrees,  judg- 
ments, and  proceedings,  between  such  party  or  parties, 
plaintifis,  and  his  or  her,  or  their  debtor  or  debtors,  de- 
fendants, touching  such  debts,  not  amounting  to  the  sum 
of  forty  shillings,  as  they  shall  find  to  stand  with  equity 
and  good  conscience,  &c.'*     And  the  21st  section,  enacts. 


lOSO  CASRB  <Hi  foam  or  fSAcricBy  ezoh. 

IMS.       *■  thai  no  acCioD  or  rait  fin*  any  debt  not  amoonting  to 

som  of  ferty  diiUingSy  and  recoverable  by  yirtoe  of  this 

m  the  said  Court  of  Requests^  shall  be  brought  agamst 

penoQ  leaidiug  or  inhabituig  within  the  jariadiction  the 

in  any  odier  Court  whatsoeter.*    In  Scotis  ▼.  Seagar  (< 

was  held,  that  the  privilege  of  not  being  sued  in  the  co 

Court,  did  not  extend  to  persons  seeking  their  livelil 

in  Westminster,  hot  to  inhabitants  and  residents  only. 

a  recent  act  of  Parliament,  (6  &  7  Wm.  4,  c  cxxxvii,' 

jorisdictioo  of  the  Court  has  been  raised  to  5£,  and 

enacted  by  the  86th  section  of  that  act,  ^  that  no  actio 

soit  for  any  debt  not  ezoeedii^  the  som  of  forty  shilli 

and  recoferaMe  by  virtne  of  this  act  in  the  said  Con 

RcqiKSts^  diall  be  bnNq;ht  against  any  person  residio 

inhabiting  within  the  jurisdiction  thereof  in  any  other  C 

whatsoever.*    When  die  Westnunster  Cbort  of  Reqi 

was  established,  die  Legidatore  dkl  not  exdude  the  ji 

dKtkm  of  the  ooonty  Comt  of  BCddlesex,  hot  allowed 

Coort  to  have  coocorrent  jurisdiction  with  the  Westmii 

Court  in  all  caatB^  except  vdiere  the  defendant  was  resi^ 

and  inhabitant  within  the  ci^  and  liberty  of  Westmin 

The  23  Geo.  2,  a  33,  did  not  create  a  new  Court  wi 

the  county  of  liGddlesex,  with  the  exception  of  cei 

dstricts,  but  merely  regulated  the  proceedings  in  the  coc 

Court  which  previou^  existed,  consequently  the  efiec 

the  21st  section  of  that  act,  is  only  to  exclude  fiom 

jurisdiction,  cases  in  whidi  die  pardes  are  readent  wit 

the  city  and  liberty  of  Westminster.     If  it  were  others 

this  consequence  would  follow,  that  where  the  defenc 

resided  out  of  the  dty  and  fibert^  of  Westminster,  he  wc 

be  subject  to  the  jurisdicdon  of  the  Bfiddlesex  Courl 

established  by  the  act,  but  where  he  resided  within  the  < 

and  Hberty  of  Westminster,  the  form  of  proceeding  wc 

be  under  the  old  law.     As  to  the  other  objection,  the  < 

tincdon  attenqpted  to  be  drawn  between  ccdlateral  and  ot 

(€)    I  M.  &  Rob.  244. 
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issues,  is  altogether  groundless,  the  sole  question,  in  these 
cases,  being  for  what  amount,  and  in  respect  of  what  is  the 
action  brought  If  the  Court  had  a  jurisdiction  over  the 
case  in  the  first  instance,  that  could  not  be  nullified  by  a 
collateral  issue  arising  at  the  trial  The  case  of  Welchen  v. 
Le  PeUetier  is  merely  a  loose  note. 


1843. 


Todd 

V. 

Emlv 
and  Others. 


Lord  Abinger,  C.  B. — The  rule  must  be  discharged. 
With  respect  to  the  question  raised,  as  to  the  collateral 
issue  upon  the  plea,  puis  darrein  continuance,  I  do  not  wish 
to  pronounce  any  definite  opinion.  The  case  referred  to, 
if  any  authority,  certainly  bears  some  analogy  to  the  present, 
because,  whatever  the  nature  of  the  action  brought,  a  plea 
in  abatement  for  misnomer,  b  certainly  a  plea  collateral  to 
the  real  subject  of  the  action.  If  that  case  be  any  autho- 
ri^,  it  will  go  a  great  way,  for  the  same  principle  will  apply 
here;  but  it  is  unnecessary  to  enter  into  that  point  There  is 
a  class  of  cases  not  adverted  to  in  argument,  which  certainly 
do  not  fidl  within  these  acts  of  Parliament,  as,  for  instance, 
an  action  for  money  had  and  received,  brought  to  txy  a 
right,  in  which  the  party  recovers  no  more  than  a  fimhing. 
In  such  a  case,  the  Court  would  not  call  upon  the  party  to 
enter  a  su^estion  on  the  record.  I  remember  an  important 
action  in  the  Court  of  King's  Bench,  to  try  the  right  of 
coal-meters  to  receive  certain  fees,  though  the  action  itself 
was  brought  to  recover  the  sum  of  two  shillings,  and  also  an 
action  by  a  rector  against  the  churchwardens.  Wherever 
the  action  is  brought  to  try  a  right,  though  the  money  re- 
covered is  less  than  forty  shillings,  the  Court  will  not  grant 
a  rule  to  deprive  the  plaintiff  of  costs.  But,  in  the  present 
case,  the  21st  section,  to  which  our  attention  has  been  called, 
affords  a  complete  answer  to  this  application.  It  has  been 
aigued,  ingeniously  I  admit,  that  when  the  Legislature 
passed  the  23  Geo.  2,  c.  33,  they  intended  to  refer  to 
another  act  just  passed,  for  founding  a  Court  of  Requests 
in  the  city  of  Westminster.  All  that  can  be  said  is,  that 
such  is  a  probable  conjecture,  but  that  is  not  of  sufficient 
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Tooo 

Emly 
VidOllMn. 


weight  to  govern  the  interpretation  olBnactol  Parliament 
The  defendant's  counsel  take  an  act  of  Parliament  passed 
in  the  same  session,  with  that  under  consideration,  which 
possibly  may  have  been  meant  to  apply  to  and  operate  con- 
jointly with  it,  for  particular  purposes,  but  which  does  not 
necessarily  so  operate,  and  then  seek  to  fiisten  on  the  Le- 
gislature that  they  must  have  intended  to  operate  in  that 
way,  and  in  that  way  only.  That  is  a  liberty  which  we 
have  no  right  to  take  with  the  Legislature.  If  it  was  really 
meant,  that  the  act  should  have  the  effect  contended  for  by 
the  defendant's  counsel,  it  would  have  been  easy  to  have 
inserted  in  the  Middlesex  act,  a  proviso  that  nothing  m 
that  act  should  extend  to  an  act  passed  so  and  sa  That 
would  have  been  a  dear  exception  of  all  cases  included  m 
the  other  act  Suppose  the  Middlesex  act  had  run  thus, 
<*  excepting  such  parts  of  the  county  as  are  within  the  ci^ 
and  liberty  of  Westminster,"  its  effect  would  be  the  same 
as  if  the  act  had  passed  for  every  part  of  the  coun^  not 
provided  for  by  the  Westminster  act  That  is  the  case 
now,  for  we  are  bound  to  carry  the  proviso  into  every  clause 
of  the  act  of  Parliament  The  former  clause,  section  20, 
provides,  that  nothing  therein  contained  shall  extend,  or 
be  construed  to  extend  to  the  Tower  of  London,  or  to  the 
several  parishes,  Uberties,  precincts,  hamlets,  and  places 
within  the  Tower  fiLamlets.     Will  it  be  contended,  that  this 
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ticies.  In  giving  this  interpretation^  we  do  not  deny  that 
this  case  was  within  the  concurrent  jurisdiction  of  the 
county  Court  at  common  law^  but  all  we  decide  is^  that 
this  particular  act  of  Parliament  does  not  apply  to  this 
case,  which  is  one  expressly  excepted  from  the  act  My 
opinion  is  founded  on  the  interpretation  of  the  proviso  in 
the  21st  section. 


1843. 


Todd 

r. 

Emly 

and  Others. 


GuRNEY,  B. — I  am  of  the  same  opinion. 

RoLFE,  B. — Mr.  Thesiger  wants  us  to  read  the  proviso 
thus — ^^  that  this  act  shall  not  extend  to  parties  within  the  ju- 
risdiction of  the  Westminster  act"  It  is  a  very  likely  case, 
than  when  the  clause  was  introduced,  something  of  that 
kind  was  meant  But,  as  my  Lord  has  said,  we  cannot  act 
upon  such  a  supposition.  The  Legislature  has  said,  that 
the  provisions  of  the  Middlesex  act,  shall  not  extend  to 
the  city  and  liberty  of  Westminster,  which  is  just  the  same 
as  if  it  had  said,  that  the  county  Court  related  to  all  parts 
of  the  county  of  Middlesex,  other  than  the  ci^  and  liberty 
of  Westminster. 

Rule  dischaiged. 


EaOLETON  r.    GUTTERIDGE. 

J  RESPASS  for  forcibly  breaking  the  outer  door  and  IntraipMsfor 
entering  the  plaintiff's  dwelling-house  and  expelling  him  outer  dxyr,  and 
therefrom,  and  seizmg  his  goods.     Plea,  not  guilty,  by  !?i^|^,^^i. 

line-house,  the 
deteodaDt  may 
flrive  in  eri- 

denee  under  the  general  usue,  that  he  had  entered  hj  firtue  of  a  warrant  of  distress  for  rent, 
and  was  turned  out  of  possession,  whereupon  he  committed  the  trespass  complained  of. 

A  power  was  executed  abroad,  appointing  one B.,  attorney.     The  power  was  delivered 

to  B.,  who  inserted  in  the  blank  space,  the  Christian  name  **  Henry  :**  Htld^  that  the  power  was 
not  invalidated  thereby. 
Agreement  as  follows,  **  I,  W.  E.,  do  hereby  acknowledge,  that  I  am  indebted  to  B.,  as 


statute. 


agent  of  S.  my  landlord,  in  the  sum  of  22/.,  for  arrears  of  rent  for  the  cottage  now  in  my  occu- 
pation ;  and  I  do  now  pa?  the  said  B.  5/.,  on  account  and  in  part  of  such  rent,  and  do  hereby 
undertake  to  pay  the  saia  B.  BA  per  annum,  by  quarterly  payments'* :  Hdd^  not  to  require  a 
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OomUDGB. 


At  the  trial,  before  Loid  Demmm^  C.  J.,  at  the  Hertford 
Spring  Anixes^  the  plaintiff  proved  that  the  defendant 
had  broken  open  the  oater  door  of  the  dwelling-house, 
and  committed  the  trespav  alleged.  The  defendant  in 
support  of  his  case,  put  in  the  following  agreement,  dated 
the  9th  of  September,  1831,  and  signed  by  the  plaintiff:— 

'*  I,  William  Ilagleton,  do  hereby  acknowledge  that  I  am 
indebted  to  Mr.  T.  W.  Blagg,  as  agent  of  J.  Sheppard, 
my  landlord,  in  the  sum  of  22/.  for  arrears  of  rent,  and  do 
hereby  undertake  to  pay  to  the  said  T.  W.  Bla^i^  the  sum 
of  5/.  on  account,  and  in  part  of  such  rent,  and  do  hereby 
undertake  to  pay  the  said  T.  W.  Blagg,  the  sum  of  SL 
per  annum  fer  the  said  cottage  and  premises  by  quarterly 
payments  from  Michaelmas  last" 

This  agreement  was  stamped  with  a  one  pound  stamps 
On  the  27th  of  April,  1842,  Sheppard,  being  then  m 
America,  executed  a  power  of  attorney,  whereby  he  vp- 

pointed Bee,  of  Ware,  his  true  and  lawful  attorney 

(amongst  other  things)  to  ask,  sue,  demand,  or  distrain  for, 
recover,  and  receive  of  and  from  all  and  every  person  and 
persons  whom  it  doth  or  shall  concern,  aU  monies,  com- 
pensation, and  damages  as  are  and  shall  from  time  to  time 
become  due  or  payable,  or  which  I  am  or  shall  be  entitled 
to  recover  from  the  rents,  issues,  profits,  use,  and  occupa- 
tion of  the  said  liGreditainents  and  premises  or  othcrwiiic  in 
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The  Christian  name  "  Henry,"  was  inserted  in  the  power        1843. 
of  attorney  after  its  arrival  in  this  country.     From  the  evi-    ^JT""'^'^^ 
dence  of  Bee  himself,  it  appeared  that  a  person  of  the  v. 

name  of  Mumford,  who  had  lately  arrived  firom  America, 
calledyby  direction  of  Sheppard,  on  Bee,  and  after  consulting 
with  him  respecting  some  houses  belonging  to  Sheppard, 
left  for  London.  Mumford  came  a  second  time,  and,  on 
that  occasion,  asked  Bee  if  he  would  act  as  Sheppard's  agent, 
and  upon  his  consenting  so  to  do,  Mumford  delivered  to 
him  with  the  power  of  attorney,  which  was  addressed 
**  Mr.  Bee,  auctioneer.  Ware."  Bee,  or  his  son  by  his  di- 
rection, inserted  the  Christian  name  '^  Henry"  in  the  power 
of  attorney*  the  former  being  satisfied  that  the  power  was  in- 
tended for  him,  and  there  being  no  other  auctioneer  in 
Ware  of  the  same  name.  It  further  appeared,  that  the 
trespass  in  question  was  committed  by  the  defendant  in 
the  execution  of  a  warrant  of  distress,  issued  by  Bee,  for 
the  arrears  of  rent  mentioned  in  the  above  agreement. 
The  entry  was,  in  the  first  instance,  lawfiil,  but  the  de- 
fendant having  been  forcibly  ejected,  he  broke  open  the 
outer  door  of  the  house,  and  again  took  possession,  which 
was  the  trespass  complained  o£  On  the  part  of  the  plaintiff, 
it  was  objected,  first,  tiiat  the  agreement  operated  as  a  de- 
mise, and,  that,  consequentiy,  the  stamp  was  insufficient ; 
secondly,  that  the  power  of  attorney  was  vitiated  by  the 
insertion  of  the  name  of  Henry ;  thirdly,  that  the  forcible 
entry  was  not  justifiable ;  fourthly,  that  the  justification 
was  not  admissible  under  the  general  issue.  The  learned 
Judge  overruled  the  objections,  and  told  the  jury,  that  if 
they  were  satisfied  firom  the  evidence  that  the  defendant 
was  forcibly  turned  out  of  possession,  the  subsequent  re- 
entry was  justifiable.  The  jury  having  found  in  the 
affirmative,  a  verdict  was  entered  for  the  plaintiff,  with 
10/.  4«.  6  J.  damages,  leave  being  reserved  for  the  defendant 
to  move  to  set  the  verdict  aside. 

Thesiger  having  obtained  a  rule  accordingly. 


•49       >^A«»  V 


cedent  tenancy,  and  shews  ai 
to  the  objections  made  to  the  { 
Judge  at  the  trial  expressed 
sufficient  evidence  of  the  po^ 
Bee,  and  the  jury  appear  to 
point.  With  respect  to  the 
having  found  that  the  defenda 
possession,  he  was  justified  at 
to  recover  it 

Peacock,  in  support  of  the  r 
there  must  have  been  a  demi 
was  put  in  as  such,  there  was 
would  it  appear  when  the  n 
the  insertion  of  the  Christia 
tomey,  was  a  fatal  alteratioi 
[Parke,  B. — ^It  was  evidently 
name  should  be  inserted  as  a 
purpose].  That  question  shou 
Lastly,  the  evidence  of  justifici 
under  the  general  issue.  [1 
doubt  on  that  point.  If  a  { 
under  a  warrant  of  distress^  an 
may  break  the  outer  door  in  oi 
defence  is  available  under  tl 
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of  an    assault,  the  justification    must   be    pleaded        1A43. 
specially. 


Parke,  B. — In  that  case  there  is  an  admission  of  a  tres- 
pass, which  the  particular  circumstances  justify ;  but  here 
there  is  no  confession  of  a  trespass ;  the  entry  was  justifiable 
at  common  law. 

Rule  discharged. 


Eaglkton 

V. 
Gl*TT£BIDG  e. 


ChABIBERS  V.  SltflTH. 

J.N  this  case,  a  writ  of  distringas  to  compel  an  appearance  Wriu  of  dii- 
had  issued,  tested  the  11th  of  April,  and  made  returnable  be^ireturnable 
on  the  26th.  -^,»^ 

after  the  teste, 

Humfrey  had  obtained  a  rule  nisi  to  set  aside  the  dis-  of  the  day  of 
tringas  for  irregularity,  on  the  ground  that  there  were  not  |^  "  **' 
fifteen  days  between  the  teste  and  return  of  the  writ 

Wordsworth  shewed  cause,  and  referred  to  the  rule  of 
Court,  E.  T.,  2  Wm.  4(a),  and  the  11th  section  of  the 
2  Wm.  4,  c.  39,  by  which  it  is  required  that  every  writ,  of 
distringas  shall  be  made  returnable  on  some  day  in  Term, 
not  being  less  than  fifteen  days  after  the  teste  thereof^  and 
shall  bear  teste  on  the  day  of  the  issuing  thereof,  whether 
in  Term  or  Vacation. 

Humfrey  having  been  heard  in  support  of  the  rule,  the 
Court  directed  the  rule  to  be  discharged. 

On  a  subsequent  day, 

Humfrey  again  mentioned  the  case,  and  cited  as  an 
authority  in  point.  The  Queen  v.  The  Justices  of  Shrop- 
shire (i),  in  which  the  Court  of  Queen's  Bench  had  decided 

(a)  Jervis's  Rulea,  93.        (6)  S  Ad.  &  E.  173 ;  S.  C.  3  N.  &  P.  286. 
VOL.    II. — ^N.    S.  Y   Y   Y  D.    P.    C. 


fariiament,  we  are  bound  i 
must  put  a  reasonable  consd 
act  The  intention  of  the 
frame  these  writs  in  accordai 
impression  is,  that  original  v 
days,  one  exclusive  and  tl 
Prac.  p.  107,  it  is  said,  "the 
days  at  least,  between  the  tc 
writ ;  the  law  requiring  that 
service  and  return."  As  tl 
ance,  we  will  inquire  what  ) 
writs. 


Parke,  B.,  on  a  subsequc 
gued  as  to  the  numberof  dayi 
the  teste  and  return  of  a  writ 
quires  that  the  writ  shall  be 
in  Term  ''not  being  less  th 
thereof."  A  decision  in  the 
been  referred  to,  in  which  ti 
to  mean  clear  days,  and  it 
valid  distinction  between  tl 
less."  It  is  not  necessary  1 
the  present  case  and  that  ii 
the  latter  case  does  not  invo 
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and  upon  inquiry,  we  find  that  such  writs  were  returnable  in        1843. 

fifteen  days,  exclusive  both  of  the  teste  and  return  (a),     chambejw 

Here  the  writ  has  been  made  returnable  within  fifteen        ^  ^' 

Smith. 

days,  one  inclusive,  and  the  other  exclusive ;  the  result  is, 
that  the  rule  must  be  absolute. 

Rule  absolute. 

(a)  In  Gilbert's  Common  Pleas,  may  be  time  for  the  sheriff  to 

p.  10,  it  is  said,  "These  writs  make  up  the  summons,  and  that 

have  fifteen  dajrs   between    the  the  party  might  come  up,  though 

teste   and  return,    exclusive  of  it  were  in  the  remotest  part  of 

them  both,  in  order  that  there  England." 


Bradley  v.  Warber. 

Declaration  in  scire  facias  against  a  shareholder  AnactofPar- 

of  the  "  Patent  Rolling  and  Compressing  Iron  Company,''  porating  a 

on  a  judgment  recovered  against  the  secretary  of  the  ^^*Sat^'*^ 

company.  every  jud^f- 

...  m«nt  against 

Plea,  that  the  writ  of  scire  racias  issued  without  leave  the  nominal 

first  granted  by  the  Court  upon  motion  in  open  Court,  nUght^^x- 

contrary  to  the  form  of  the  statute  in  such  case  made  and  ^^^j^*I^'^ 

provided.  eaUte  of  every 

shareholder. 

Demurrer  and  joinder.  provided,  that 

no  such  exe- 
cution should 

The  Court  called  upon  j«"«'  7^^"""* 

*^  ^         ^  leave  of  the 

Peacock  to  support  the  plea.     The  question  is,  whether  Court,  and 

the  subject-matter  of  the  plea  affords  a  substantial  defence,  motion. 

or  is  a  mere  irregularity,  for  which  application  should  have  the^diur^a 

been  made  to  the  Court  to  set  aside  the  writ.     On  referring  »cira  f<»ci^ 

ft      ^y.  1         .        .        .11  without  leave 

to  the  provisions  of  the  4  &  5  Vict.  c.  Ixxxix.,  it  will  appear  of  the  Court 

that  the  plea  is  a  substantial  defence  to  the  action.     The  h^^urity, 

11th  section  of  that  statute,  enacts,  "that  every  judgment,  ^"^  j^^°^* 

decree,  or  order  of  any  Court  of  justice  in  any  proceeding  bar  of  the  scire 
agunst  any  such  nominal  party  as  aforesaid,  may  be  law- 
fully executed  against,  and  shall  have  the  like  effect  on  the 
estate,  funds,  and  property  of  the  company,  and  subject  to 

Y  Y   Y   2 
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the  restrictions  hereinafter  enacted  upon  the  person,  estate, 
funds,  and  property  of  every  shareholder  thereof,  as  if  every 
individual  shareholder  had  been,  by  name,  a  party  to  such 
proceeding."  The  I2th  section  enacts,  ^that  it  shall  be 
lawful  for  the  plaintiff  to  cause  execution  upon  any  judg- 
ment, decree,  or  order  obtained  by  him,  in  any  such  action 
or  suit  against  any  such  nominal  party  as  afores^d,  to  be 
issued  against  all  or  any  of  the  shareholders  for  the  time 
being  of  the  company,  and  if  such  execution  shall  be  in- 
effectual to  obtain  satis&ction  of  the  sums  sought  to  be 
recovered  thereby ;  then  it  shall  be  lawful  for  him  to  cause 
execution  to  be  issued  against  any  person  who  was  a  share- 
holder of  the  company  at  the  time  the  contract  was  entered 
into,  upon  which  such  action  or  suit  shall  have  been  in- 
stituted :  Provided  always,  that  no  such  execution  against 
any  person  being  or  having  ceased  to  be  a  shareholder,  shall 
be  issued  without  leave  first  granted  by  the  Court  in  which 
such  judgment,  decree,  or  order  shall  have  been  obtained, 
upon  motion  in  open  Court,  and  after  notice  of  such  motion 
given  to  the  person  sought  to  be  charged,"  &c.  It  seems 
but  reasonable,  that  the  judgment  creditor  should  endeavour 
to  make  the  funds  of  the  company  available  for  the  pur- 
poses of  the  debt,  before  he  proceeds  against  the  individual 
shareholders.    The  Legislature  has,  therefore,  required  that 


V. 

Warbee. 
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Court  to  set  aside  the  writ  for  irregukrity  ?  Look  at  the  1843. 
form  of  a  scire  fisu^ias,  it  states  the  recovery  of  a  judgment,  bradley 
and  calls  on  the  party  to  shew  cause  why  execution  should 
not  issue.  This  plea  admits  the  judgment,  and  only  states 
as  an  answer,  matter  preliminary  to  the  issuing  of  the  writ 
We  ought  to  make  the  scire  jGu^ias  issued  under  the  statutes 
conformable  to  the  old  course  of  proceeding.]  This  is  not 
a  mere  irregularity  in  the  practice,  but  it  is  an  omission  of 
something  required  to  be  done  by  act  of  Parliament  The 
distinction,  in  that  respect,  is  pointed  out  by  Bayley,  J.,  in 
delivering  judgment  in  Sandan  v.  Proctor  (a). 

Parke,  B. — The  question  turns  upon  the  construction 
of  the  act  of  Parliament,  which  provides,  ''  that  no  such 
execution  against  any  person  being  or  having  ceased  to  be 
a  shareholder,  shall  be  issued,  without  leave  first  granted 
by  the  Court,  in  which  such  judgment,  decree,  or  order 
shall  have  been  obtained  upon  motion  in  open  Court,  and 
after  notice  of  such  motion  ^ven  to  the  person  sought  to 
be  charged."  Does  that  mean  that  the  party  shall  be  de^ 
prived  of  his  execution,  unless  an  application  has  been 
made  to  the  Court  before  the  scire  &cias  issued,  (for  which 
we  can  find  no  precedent,)  or  does  it  mean  that  the  omission 
is  an  irregularity,  for  which  an  application  should  be  made 
to  the  Court  to  set  aside  the  writ  ?  We  think  it  is  a  mere 
irregularity,  and  there  must  be  judgment  for  the  plaintifil 


Alderson,  B.,  concurred* 


Judgment  for  Plaintiff  (i). 


(a)  7  B.  &  C.  S03.  ante,  p.  1042 ;  WvusfiM  v.  Bar- 

(b)  See  Bradley  v.   Urqukart,      ton,  ante,  p.  355. 
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Doni  and  Another  v.  Hill  and  Another. 

T,««a»     Debt  fiv  gootk  aoU  md  detmsred.    Pka  (dated  t 
lOdiof  Fefaraaiy,  1M3]^  that  the  plaintifi  ought  not  fbrtl 
tt>  ■ainniii  their  acckm,  becaoBe  the  pbdntiflb,  befiire  i 
OQ  the  lldi  of  Janoaij,  1843,  and  firom  thence  contmoi 
it^i3rik«f  iBitfl  the  isBoinr  of  the  6at  in  bankniptcy  hereinafter  HM 
-  '   ~  tiooed,  were  eom  facton  and  meidiantSy  and  dealers  a 


,  and  exercised  in  co-partnerBhip»  the  trade  of  a 

™^  "^    fiKtocs  within  and  sotneet  to  the  statutes  then  in  force  o 

ccming  bankmpttL    The  plea  then  stated  the  petition] 

ciediuji^s  debt,  the  iaBoing  of  a  fiat  in  bankruptcy  nnc 

J^^      the  5  &  6  VicL  c.  123,  on  the  12th  of  January,  1843, 

^»s  mamh^L    be  pffoaecoted  in  the  Court  of  Bankruptcy  in  the  Lee 

distik^  in  the  Court  of  York,  by  virtue  of  which  fiat,  M. 

\  ^wSiTfer     ^cst,  Eaq,  one  of  the  commisBioneis  of  the  said  Leeds  d 

trict  Court  of  Bankruptcy,  on  the  13th  of  January,  1843, 

the  due  forms  of  kw,  found  that  the  {daintifib  had  becoi 

and  were  bankrupts;  and  afterwards,  &c,  at  the  Court 

Bmkmptcj  for  the  said  district,  then  held  at  the  Coi 

mefdal  Buildings  at  Leeds,  appointed  H.  Hope,  an  offid 

assignee,  duly  chosen  and  appointed  according  to  the  sa 

statute,  to  be  an  assignee  of  the  estate  and  effects  of  tl 

bankrupts,  together  with   the   assignees    chosen  by  tl 

creditors  of  the  bankrupts     The  plea  then  set  out  tl 

ordinary  proceedings  in  bankruptcy,  and  proceeded  thus  :- 

And  the  defendants  ftuther  say,  that  after  the  last  pleadii 

in  this  cause,  to  wit,  after  the  23rd  day  of  December,  184 

on  which  day  issue  was  joined  in  this  cause,  and  notice  < 

trial  given,  and  before  this  day,  and  within  eight  days  no 

last  past,  to  wit,  at  a  meeting  duly  held  on  the  2nd  < 

February,  1843,  in   the   Court  of  Bankruptcy,   &c,  tl 

plaintifis  then  remaining  bankrupts,  C.  B.  and  J.  W.  wei 

nominated  and  chosen  by  the  major  part  in  value  of  tii 

j:  creditors  of  the  plaintifis,  who  had,  under  the  fiat,  prove 

ij  their  debts  to  be  lOL  and  upwards,  to  be  assignees  of  th 

j^^pBUB^,  estate  and  effiscts  of  the  plaintiflb;  and  afterwards  and  aftc 


[II 

and  Another. 
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the  last  pleading  in  this  causey  to  wit,  on  the  said  23rd  day  1843. 
of  December,  1842,  on  which  day  issue  was  joined  and  Diwn 
notice  of  trial  given,  and  before  this  day  and  within  eight  ^^  Anotliw 
days  last  past,  to  wit,  on  the  2nd  of  February,  1842,  M.  B.  ^  Hill 
Bere,  Esq.,  then  and  still  being  one  of  the  commissioners 
of  the  said  Court  of  Bankruptcy  for  the  said  district,  ap- 
proved, ratified,  and  confirmed  the  said  choice  of  and 
appointed  the  said  C.  B.  and  J.  W.  assignees  of  the  said 
estate  and  efiects.  Accordingly,  and  afterwards,  and  after 
the  last  pleading  in  this  cause,  &c.,  the  said  C.  B.  ac- 
cepted the  said  trust,  by  reason  whereof  and  by  the  force 
of  the  statute,  H.  Hope  and  C.  B.,  '<  then  and  after  the  said 
alleged  causes  of  action  accrued,  and  after  the  last  pleading 
in  this  cause,  on  the  said  23rd  day  of  December,  1842, 
on  which  day  issue  was  joined  in  this  cause  and  notice  of 
trial  given,  and  before  this  day  and  within  eight  days  now 
last  past,  to  wit,  on  the  2nd  day  of  February,  1843,  became, 
and  were  and  are  assignees  of  the  estate  and  effects  of  the 
plaintiflb  as  such  bankrupts,  and  became  and  were  entitled 
to  the  said  alleged  debts,  sums  of  money,  and  causes  of 
action  in  the  declaration  mentioned. 

Special  demurrer,  assigning  for  cause,  that  the  plea  did 
not  shew  with  sufiicient  certainty  that  the  said  H.  Hope 
was  appointed  to  be  an  assignee,  as  therein  mentioned,  after 
the  last  pleading  next  before  the  same  plea,  or  after  the 
23rd  of  December,  1842,  or  after  issue  was  joined  in  this 
cause,  or  after  notice  of  trial  given,  or  within  eight  days  last 
past  next  before  pleading  the  same  plea,  or  that  the  matter 
of  the  said  plea  arose  or  accrued  after  the  last  pleadings 
next  before  the  same  plea. 

CawUnfff  in  support  of  the  demurrer.  The  plea  is  bad 
for  want  of  that  certainty  which  is  required  in  a  pleading 
of  this  description.  Com.  Dig.  tit.  *^  Abatement,'"  I.  24,  65. 
The  plea  shews,  indeed,  that  the  creditors'  assignees  were 
appointed  within  eight  days  before  plea,  but  it  does  not 
state  when  the  official  assignee  was  appointed.  His  appoint- 
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and  Another 

o. 

Hill 

And  Another. 


men!  may  have  taken  place  before  issue  joined,  and  n 
than  eight  days  before  the  pleading  puis  darrein  < 
tinuance.  The  ri^t  of  action  passed  fix>m  the  plain 
to  the  official  assignee  as  soon  as  the  latter  was  appoio 
The  5  &  6  Vict  c.  122,  under  which  the  fiat  in  ques 
issued,  contains  in  the  latter  part  of  the  forty-eighth  sec 
this  proviso,  **  that  until  assignees  shall  be  chosen  by 
creditors  of  each  bankrupt,  such  official  asagnee  so  U 
appointed  to  act  with  the  assignees  to  be  chosen  to 
with  the  creditors,  shall  be  enabled  to  act,  and  shall 
deemed  to  be  to  all  intents  and  purposes  whatsoere 
sole  assignee  of  each  bankrupt's  estate  and  effects."  T1 
is  a  similar  provision  in  the  1  &  2  Wm.  4,  c.  56,  s. 
In  Montagu  and  AyrtofCs  Bankrupt  Law  (a),  it  is  a 
'*  the  official  assignee  acts  as  {nrovisional  assignee," 
**  until  the  assignees  are  chosen,  the  official  assignee 
to .  all  intents  and  purposes,  sole  asugnee."  In  M 
v.  Clarky  (6),  Bosanquet^  J.,  says,  *'  the  liabilities  of 
official  assignee  are  the  same  as  those  of  ordinary 
signees." 


Addison^  contr^     The  plea  is  sufficient.     The   off 
assignee  is  chosen  to  act  until  the  creditors'  assignees 
appointed,  and  the  plea  shews  that  within  eight  days  c 
before   it  was  pleaded,  the  right  of  action  vested  in 
latter.      Suppose  the  official  assignee  had  died  within 
days  after  his  appointment,  and  within  eight  days  i 
before  plea  the  other  assignees  had  been  appointed,  wc 
not  the  plea  be  good  ?     Pleas  puis  darrein  continuance 
pleadable  as  of  right,  Kinnear  v.  Tarrant  (c),  and  the  i 
of  Court  of  Hilary  Term,  4  Wm.  4,  r.  2,  which  com: 
parties  to  plead  such   pleas  within   eight  days  after 
subject-matter  arose,  would  be  productive  of  great  hards 
if  strictly  construed,  as  in  many  cases  it  would  be  diffii 
within  that  time,  to  ascertain  the  precise  state  of  facts. 


(a)  pp.  114,  226. 

{h)  a  Bing.  N.  C.  309. 


(c)  15  East,  622. 


EASTER   TERM,    6    VICT.  1065 

practice,  the  official  assignee  never  sues  alone,  and  the  only        1843. 

object  of  bis  appointment  seems  to  be  to  preserve  the  pro-    ^^^'^""^ 

perty  of  the  bankrupt  for  the  benefit  of  the  creditors  until    ^^d  Another 

the  other  assignees  are  appointed.  Hux 

and  Another. 

Lord  Abinoer,  C.  B.— The  plea  is  bad,  and  the  plaintifis 
are  entitled  to  our  judgment  A  plea  puis  darrein  con- 
tinuance ought  to  be  certain,  for  the  defendant  in  pleading 
it  abandons  all  his  other  pleas,  and  rests  his  chance  of 
success  upon  that  alone.  In  the  present  case,  the  plea 
professes  to  shew  that  within  eight  days  next  before  plead- 
ing it,  the  right  of  action  was  divested  from  the  plaintifiis, 
and  transferred  to  some  other  person.  But  it  does  not  appear 
on  the  face  of  this  plea  when  the  transfer  to  the  official 
assignee  took  place ;  at  all  events,  it  is  not  shewn  that  it  took 
place  within  the  eight  days  next  preceding  the  date  of  the 
plea.  It  is  clear  that  the  5  &  6  Vict  c.  122,  s.  48,  vests 
in  the  official  assignee  all  the  rights  and  interests  of  the 
other  assignees  until  they  are  appointed.  If,  indeed,  we 
look  to  the  former  part  of  the  section  only,  there  might  be 
some  doubt,  for  that  part  only  says  that  the  official  assignee 
alone  shall  possess  and  receive  all  the  estate  and  effects  of 
the  bankrupt  (a),  but  the  subsequent  part  clearly  shews 

(a)  Section  48,  And  be  it  security,  to  be  subject  to  such 
enacted,  "  That  a  number  of  per-  rules,  to  be  selected  for  such 
sons,  not  exceeding  thirty  in  the  estate,  and  to  act  in  such  man- 
whole,  being  merchants,  brokers,  ner  as  the  Lord  Chancellor,  or 
or  accountants,  or  persons  who  as  the  Court  of  Review,  or 
are  or  have  been  engaged  in  trade  Judge,  or  any  commissioners  of 
in  the  United  Kingdom,  shall  be  the  Court  of  Bankruptcy,  if  autho- 
chosen  by  the  Lord  Chancellor  rized  so  to  do  by  any  order  of 
to  act  as  official  assignees  in  all  the  Lord  Chancellor,  shall  from 
bankruptcies  prosecuted  in  the  time  to  time  direct ;  and  all  the 
country,  one  of  which  said  official  personal  estate  and  effects,  and 
assignees  shall,  in  all  cases,  be  the  rents  and  profits  of  the  real 
an  assignee  of  each  bankrupt's  estate,  and  the  proceeds  of  sale 
estate  and  effects,  together  with  of  all  the  estate  and  effects,  real 
the  assignee  or  assignees  to  be  and  personal  of  every  bankrupt, 
chosen  by  the  creditors,  such  shall,  in  every  case,  be  possessed 
official    assignee   to    give    such  and  received  by  the  official  as- 


or  a  Judge  to  allow  fiirtbc 
Par&e,  Aldrbson,  and 


signee  alone,  save  where  it  all 
be  otherwise  directed  by  the  Ia 
Chancellor,  or  by  the  Court  acti 
in  the  prosecution  of  the  bai 
ruptcy,  if  authorized  so  to  do 
any  general  or  other  order  of  t 
Lord  Chancellor,  and  whetl 
such  official  assignee  be  f 
pointed  under  the  provisions 
the  said  recited  act  or  of  this  at 
and  all  stock  in  the  public  fun 
or  of  any  public  company,  a 
all  monies.  Exchequer  bills,  In< 
bonds,  or  other  public  securiti 
and  all  bills,  notes,  and  otl 
negotiable  instruments  shall 
forthwith  transferred,  deliven 
and  paid  by  such  official  assign 
into  the  Bank  of  England,  to  t 
credit  of  the  accountant  in  ban 
ruptcy,  to  be  subject  to  su 
order,  rule,  and  regulation  i 
the  keeping  of  the  account  of  t 
said  monies  and  other  effects,  ai 
for  the  payment  and  delivery 
investment,  and  payment  and  d 
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PRINCIPAL      MATTERS. 


ABATEMENT. 

See  Affidavit,  4. 

CoiiPANT  (Public),  1. 
Variancs,  3. 

A  plea  by  an  attoroey,  defendant 
to  an  action  in  the  C.  P.,  that  he  is 
an  attorney  of  the  Queen's  Bench, 
and  not  of  the  Common  Pleas,  must 
be  pleaded  by  attorney,  and  not  in 
person.     Groom  v.  Wortham^     657 

ACCEPTOR. 
See  Plea,  5. 

ACCORD  AND  SATISFACTION. 
See  Guarantee. 

ACCOUCHEUR 
See  Plea,  15. 

ACCOUNT. 

A  defendant  in  an  action  of  ac- 
count, having  suffered  judgment  by 
default,  the  Court  granted  a  rule, 


ACCOUNTANT  GENERAL. 

calling  on  him  to  shew  cause  why  he 
should  not  appear  and  consent  to 
the  appointment  of  auditors,  or  why  a 
writer  capias  adcomputandum  should 
not  issue  against  him. 

The  1  &  2  Vict.  c.  110,  does  not 
afiect  the  writ  of  capias  ad  compu- 
tandum.     Pryor  v.  PetHngell^     755 

ACCOUNT  STATED. 
See  Particulars,  8. 

To  debt  on  an  account  stated  the 
defendant  pleaded  infancy,  to  which 
the  plaintiff  replied  a  ratification  by 
defendant,  after  he  came  of  age: 
Heldj  that  '<  debt,"  might  be  main- 
tained. 

QtMertf,  as  to  whether  the  ratifica- 
tion should  not  have  been  pleaded 
by  way  of  new  assignment.  fVUUams 
v.  Moor,  998 

ACCOUNTANT  GENERAL. 

See  Crown  (Debtor),  1. 
Sheriff,  6. 


l!iJECTM£NT,  4. 

Jurat. 
Prohibition. 

1.  Ad  affidavit  commencing  thus, 
"  O.  S.,  of,  &c.,  maketh  and  saith," 
the  word  "  oath"  being  omitted,  will 
not  be  received  by  the  Court,  even 
though  it  purports  by  the  jurat  to 
have  been  duly  sworn.  Doe  dem. 
Britton  and  Others  v.  Clark,       393 

2.  Part  of  the  jurat  of  an  affidavit 
was  written  on  one  side  of  the  paper, 
and  below  it  the  words  "  a  commis- 
sioner for  taking  affidavits  in  this 
Court"  were  erased ;  the  remainder 
of  the  jurat  was  written  on  the  other 
side  of  the  paper:  Held,  that  the 
affidavit  was  not  vitiated  thereby. 
WiUs  V.  Dawson,  465 

3.  An  affidavit  was  entitled  in  the 
Exchequer,  and  the  jurat  stated  it  to 
be  sworn  before  J.  L.,  Master  Ex- 
traordinaiT  in  the  Court  of  Chan- 
cery :  Held,  bad. 

Where  there  is  a  defect  in  the  jurat 
of  an  affidavit,  the  Court  will,  in  fu- 
lorcy  discharge  the  rule  wUh  costs. 
Frost  V.  Hayward,  566 

4.  An  affidavit,  entitled,  "Between 
S.  F.,  administratrix,  &c.,  plaintiff, 
and  W.  L.9  defendant,"  is  bad ;  and 
where  an  affidavit  so  entitled,  was 
employed  in  verification  of  a  plea  in 
abi^ement,  the  Court  set  aside  the 
plea,  and  only  granted  leave  to  the 
defendant  to  plead  afiresh,  upon  terms 
of  his  pleading  issoably.  Fletcher, 
Admimstratrix  v.  Lechmere.       848 


AMENDMENT. 


APPRENTICE. 
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errors  in  a  writ  of  trial,  the  defend- 
ant by  appearing  at  the  trial,  and 
defending  the  action,  precludes  him- 
self from  subsequently  objecting  to 
the  writ.  Therefore,  where,  in  a 
writ,  the  day  of  the  date  of  the  teste 
was  left  in  blank,  and  the  writ  was 
ordered  to  be  returned  'immedi- 
ately," instead  of  on  a  day  certain, 
as  is  required  by  the  3  &  4  Wm.  4, 
c.  42,  s.  17,  but  the  defendant  ap- 
peared at  the  trial,  and  went  to  the 
jury  without  raising  any  objection, 
it  was  held,  that  as  those  errors  were 
amendable,  he  could  not,  upon  sub- 
sequent motion,  set  aside  the  writ  on 
the  ground  of  irregularities.  Mas- 
ters  V.  Davy,  340 

2.  A  motion  to  set  aside  proceed- 
ings, on  the  ground  of  a  mis-trial, 
must  be  made  within  the  first  four 
days  of  the  next  Term. 

A  venire  facias  bore  teste  4th  of 
June,  1842,  and  was  returnable  im- 
mediately. The  distringas  j  uratores, 
bore  teste  2nd  of  November,  1842, 
and  commanded  the  sheriff  to  dis- 
train the  jurors,  so  that  he  might 
have  their  bodies  before  the  Barons 
at  Westminster,  on  the  17th  of  June, 
unless  the  Chief  Baron  should  first 
come  on  the  16th  of  June.  The 
cause  was  tried  on  the  25th  of  June, 
and  a  verdict  found  for  the  plaintiff: 
A  writ  of  error,  coram  vobis,  was 
afterwards  sued  out :  Hekly  that  the 
error  was  a  misprision  of  the  clerk, 
and  might  be  amended  on  motion. 
Cheese  v.  ScaleSy  438 

3.  If  a  postea  b  amended,  a  party 
is  not  bound  to  draw  up  and  serve 
the  order  "  forthwith,"  if  his  oppo- 
nent can  take  no  fresh  step ;  and, 
therefore,  such  an  order  drawn  up 
on  the  23rd,  pursuant  to  an  order 
made  on  the  22nd,  was  held  to  be 
served  in  sufficient  time  on  the  after- 
noon of  the  24th,  all  those  days 
being  in  Term. 

There  is  no  appeal  to  the  Court 
above  to  contest  a  Judge's  diacretion. 


as  to  the  amendment  of  a  postea,  be- 
cause there  is  no  power  to  compel  a 
production  of  his  notes  of  the  triaL 
Lord  Abinger,  C.  B.  Sandford  v. 
Alcock,  463 

ANNUITY  DEED. 

To  covenant  on  an  annuity-deed 
stated  to  have  been  made  between 
the  defendant  of  the  one  part,  and 
the  plaintiff  of  the  other,  the  defend- 
ant pleaded  no  memorial  as  required 
by  53  Geo.  3,  c.  141,  s.  2 ;  the  repli- 
cation set  out  a  memorial,  stating 
the  deed  to  have  been  between  the 
defendant  and  his  wife,  of  the  one 
part,  and  the  plaintiff  of  the  other ; 
the  defendant  having  demurred  to 
this  replication,  the  Court  refused  to 
set  aside  the  demurrer  as  frivolous. 
Papineau  v.  Kingy  226 

APPEAL  (NOTICE  OF). 
See  Notice  of  Afpbal. 

APPEARANCE. 

See  DisTRinGAS,  3,  4,  6. 

1.  The  Court  has  no  power  to 
allow  a  plaintiff  to  enter  an  appear- 
ance for  a  defendant,  where  a  copy 
of  a  writ  has  been  left  at  his  dwel- 
ling-house, and  he  has  admitted  the 
receipt  of  it.     Eussel  v.  Lowe,    233 

2.  Where  a  copy  of  a  writ  of  sum- 
mons had  been  given  to  the  defend- 
ant's clerk,  who  was  told  to  deliver 
it  to  his  master,  and  the  defendant 
subsequently  came  to  the  office  of 
the  plaintiff's  attorney  with  the  writ 
in  his  hand ;  the  Court  allowed  the 
plaintiff  to  enter  an  appearance  for 
defendant  under  the  12  Geo.  1,  c.  29. 
Aston  V.  Greatkeady  547 

APPRENTICE. 
See  Mahdamus,  4. 
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ARBITRATION. 


APPROPRIATION. 
See  CoKPOiiATioN. 

ARBITRATION. 

1.  lo  debt  for  money  had  and  re- 
ceived, and  on  an  account  stated,  the 
defendant  pleaded  nunquam  indebi- 
tatus, payment,  and  set-oflf ;  the  caose 
and  all  maUers  in  difference  were 
referred  to  an  arbitrator,  who  directed 
a  general  verdict  to  be  entered  for 
the  defendant:  SembUy  that  there 
was  no  inconsbtency  in  the  award  as 
regarded  the  pleas  of  nunquam  inde- 
Intatusy  payment  and  set-off;  but 
held,  thiut  the  verdict  being  entered 
for  the  defendant  on  those  pleas,  the 
defendant  could  not  be  entitled  to  a 
verdict  on  the  plea  of  set-off,  all  mat- 
ters in  difference  being  referred  as 
well  as  the  cause.  McSony  v.  Stock- 
ley,  122 

2.  At  the  trial  of  a  cause,  a  verdict 
was  taken  for  the  plaintiff,  *'  subject 
to  the  award,  order,  arbitrament, 
final  end  and  determination,"  of  a 
legal  arbitrator,  who  was  authorized 
to  award  the  verdict  to  be  entered 
for  the  plaintiff  or  defendant,  or  a 
nonsuit  to  be  entered,  as  he  should 
think  fit,  and  who  was  directed  '*  at 
the  request  of  either  party  to  state 
any  point  of  law  upon  the  foce  of  his 
awani  for  the  opinion  of  the  Court :" 
HMy  that  it  was  not  necessary  for 
him  to  decide  as  to  the  amount  of 
damages  to  be  finally  recovered,  and 
to  direct  how  judgment  should  be 
entered  up,  but  that  having  disposed 
of  all  the  issues  separately,  and  having 
assessed  damages  separately,  in  res- 
pect of  each  subject-matter  of  com- 
plaint stated  in  the  declaration,  and 
having  at  the  request  of  both  parties 
raised  questions  for  the  opinion  of 
the  Court,  his  award  was  good. 

The  declaration  alleged  that  the 
plaintiff  was  possessed  of  a  house,  and 
that  the  defendant  was  also  possessed 
of  a  house  next  adjoining  to  that  of 


the  plaintiff,  and  that  the  delend 
contriving  to  injure  the  plaintiff 
hb  agents  and  workmen,  bdia^ 
and  conducted  himself  so  careles 
ne^igently,  and  improperly,  in  p 
ing  down  the  said  house  of  the 
fendant,  that  by  and  throush 
carelessness,  &c.,  and  in  ne^ed 
to  use  due  and  proper  precaudoi 
that  behalf  divors  large  quantitii 
bricks,  tilei,  &c.,  feD  from  the 
house  of  the  defendant,  into  and  a 
divers  parts  of  the  said  house  of 
plamtiff,  and  upon  and  through 
vers  windows  and  skylights  of 
plaintiff,  and  thereby,  Ike :  L 
that  the  declaration  disdoeed  a  i 
cient  cause  of  action,  for  that  it  c 
plained  not  of  a  mere  omission  on 
part  of  the  defendant,  but  of 
doing  certain  acts,  by  the  n^ij 
performance  of  which  the  plai 
was  injured. 

The  plaintifl^  in  his  dedarm 
complained  that  he,  being  posse 
of  a  certain  dwelling-house  and 
defendant  bong  aim  possessed 
certain  other  dwelling^hooae 
adjoining  that  of  the  plaintiC  th< 
fendant  proceeded  to  poll  down 
sud  house  for  the  purpose  of 
building  another  house  on  the 
thereof;  and  Uiat  the  defend 
contriving,  ftc,  by  hw  workmen, 
behaved  and  conducted  himsd 
carelessly,  negligently  and  imfuoi 
in  and  about  digging  and  des 
the  ground  for  the  foundation  oi 
said  house  so  built  on  the  ute  o 
said  first  mentioned  house,  an< 
and  about  underpinning  the  \ 
wall  between  that  house  and  the 
house  of  the  plaintiff,  Ifcc.,  tha 
and  through  the  carelessness,  &( 
the  defendant  and  hb  agents,  the 
party  wall,  and  all  the  walls,  fl< 
beams,  ftc,  of  the  said  house  of 
plaintiff  were  grentiy  sunk,  crac 
weakened,  and  injured,  fcc:  / 
that  the  declaration  disclosed  a  ( 
cause  of  action,  for  that  the  del 
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ant  had  no  right  to  underpin  the 
party  wall  either  partially  or  wholly, 
unless  that  could  be  done  without 
injury  to  the  plaintiff's  house,  even 
although  it  might  be  doubtful 
whether  the  interests  of  the  parties 
were  several,  or  whether  they  stood 
in  the  relation  of  tenants  in  common. 
The  declaration  stated  that  the 
plaintiff  and  defendant  were  respect- 
ively possessed  of  houses  next  ad- 
joining to  each  other,  in  a  street  in 
the  city  of  London,  and  that  the  de- 
fendant was  purposing  to  pull  down 
his  said  house,  and  to  build  another 
on  the  site  thereof,  and  that  prepara- 
tory thereto,  he  erected  and  placed 
a  certain  hoarding  in  front  of  his  said 
house  in  such  manner  that  the  said 
hoarding  enclosed  part  of  a  public 
footway  running  in  front  of  the  said 
houses  of  the  plaintiff  and  defendant 
and  that  the  defendant  afterwards 
pulled  down  his  said  house  and 
erected  another  on  the  site  thereof, 
yet  the  defendant  contriving,  &c., 
wrongfully,  wilfully,  and  injuriously, 
and  without  any  reasonable  or  pro- 
bable cause,  delayed  the  pulling  down 
and  rebuilding  of  the  said  house  for 
an  unreasonably  long  time,  and  on 
that  account,  wrongfully,  &c.,  kept 
and  continued  the  said  hoarding  so 
erected  as  aforesaid  for  a  long  and 
unreasonable  time,  to  wit,  &c.,  where- 
by, &c. :  The  defendant  pleaded,  as 
to  so  much  of  the  declaration  as  re- 
lated to  the  keeping  and  continuing 
the  said  hoarding  so  erected,  &c., 
that  from  time  whereof,  8ic.,  there 
had  been  and  then  was  within  the 
city  of  London,  a  certain  ancient  and 
laudable  custom,  &c.,  that  if  any  per- 
son had  occasion  to  erect  or  pull 
down  any  building  near  to  any  public 
way  within  the  said  city,  and  had 
occasion  for  that  purpose  to  erect, 
place  and  continue  any  hoarding  in 
such  a  manner  as  thereby  to  obstruct 
or  enclose  any  part  of  any  public  way 
and  had  applied  to  the  Lord  Mayor 


of  the  said  city  for  his  license  to 
erect,  place  and  continue  the  same, 
such  Lord  Mayor  had  full  power  and 
authority  to  authorize,  license  and 
permit,  &c.,  such  person  to  erect 
such  hoarding  for  such  purpose  as 
aforesaid,  of  such  dimensions  and  in 
such  manner  and  for  such  time  as  he 
thought  proper  for  such  purpose; 
and  the  person  so  applying  for  and 
obtaining  such  license  nath  been  used 
and  accustomed  of  right  to  erect  such 
hoarding,  &c.,  except  so  far  as  suck 
custom  hath  been  affected  by  the  67 
Geo.  3,  c-  29.  (The  Paving  ActV 
The  plea  then  went  on  to  justiqr 
under  the  custom,  alleging  the  li- 
cense of  the  Lord  Mayor  and  of  the 
surveyor  of  pavements  to  have  been 
duly  obtained :  Replication,  protest- 
ing the  custom,  and  alleging  that  the 
defendant  of  his  own  wrong,  and 
without  the  residue  of  the  cause  in 
the  plea  mentioned,  committed  the 
grievances.  The  issue  having  been 
found  for  the  defendant,  upon  a  mo- 
tion to  enter  judgment  non  obstante 
veredicto:  Held,  ^at  the  custom 
alleged  was  a  reasonable  custom: 
Hekij  also,  that  the  plea  was  sup- 
ported by  the  production  of  licenses 
from  the  Lord  Mayor  for  the  time 
being,  (who  gave  liberty  for  the 
erection  of  a  hoard,  sixty-two  feet  in 
length,  and  projecting  four  feet  fh>m 
the  premises  about  to  be  pulled  down, 
to  continue  four  weeks,  provided  the 
license  of  the  surveyor  of  the  pave- 
ments should  also  be  obtained) ;  and 
of  the  surveyor  of  the  pavements,  ''  to 
erect  and  continue  four  hoards  in 
manner  and  for  the  time  above  men- 
tioned," and  that  the  hoard  which 
was  to  be  erected  was  sufficiently 
identified  in  the  latter  to  be  the  same 
referred  to  in  the  former  license. 
Bradbee  v.  Tke  Mayor,  CammondUy, 
Sfc.,  of  the  City  of  London,  Govern- 
ors of  Chrises  Hospital,  164 
3.  Upon  a  rule  calling  upon  a 
defendant  to  shew  causey  why  he 


directing  payment  on  the  25th  of 
January,  1842,  of  a  certain  sum 
«<  with  interest :"  Heldy  that  under 
that  award,  upon  a  rule  under  1  &  2 
Vict.  c.  ]  10, 8.  18,  the  plaintiff  could 
recover  no  interest  accruing  sub- 
sequently to  the  25th  of  January.  lb. 

6.  An  action  of  trespass  to  certain 
houses  and  lands  of  the  plaintiff  was 
referred  to  an  arbitrator,  who  was  to 
*' settle  at  what  price  and  on  what 
terms  the  defendant  should  purchase 
the  plaintiff's  property.''  The  arbi- 
trator fixed  a  sum  at  which  the 
defendant  should  *'  purchase  the 
plaintiff's  said  property,"  and  he 
directed  that  the  defendant,  after  the 
convejrance  of  property,  should  be 
entitled  to  sue  in  the  plaintiff*s  name 
in  enforcing  certain  rights. 

Heldj  first,  that  the  award  was  not 
bad  for  uncertainty,  on  the  ground 
that  the  arbitrator  had  not  specified 
"  the  property." 

Seconoly,  that  the  arbitrator  had 
not  exceeded  his  authority  in  em- 
powering the  defendant  to  use  the 
plaintiff^  name.     Round  v.  HcUtony 
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6.  Where  a  cause  is  referred  to 
arbitration,  and  the  costs  of  the  cause 
are  to  abide  the  event  of  the  award, 
the  arbitrator  must  find  spedfically 
apon  each  issue. 

AlUer^  if  the  costs  of  the  reference 
and  award  only  are  to  abide  the 
eveot.     Bourke  v.  Lhyd,  452 

7.  A    declaration    in    eiectment. 


ARREST. 
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was  eDtitled  to  tlic  general  costs  of 
the  cause,  for  that  the  assessment  of 
damages  to  the  plaintiff  might  be 
treated  as  surplusage.  Rossy,  CUfton 
and  Othersy  983 

10.  Acause  was  referred  by  Judge's 
order,  which  required  the  award  "  to 
be  delivered  to  the  parties,  or  either 
of  them,  or  if  they  or  either  of  them 
should  be  dead  before  the  making 
thereof  to  their  personal  representa- 
tives." After  several  meetings,  the 
defendant  having  died:  Held,  that 
the  Court  had  no  power  to  direct 
the  arbitrator  to  proceed  with  the 
reference.  Letoin  and  Another  v. 
Holbrook,  991 

11.  A  cause,  in  which  issues  were 
joined  on  pleas  of  non-assumpsit, 
payment,  and  set-off,  was  referred, 
together  with  all  matters  in  differ- 
ence, by  a  Judge's  order,  which  di- 
rected the  costs  of  the  cause  to  abide 
the  event,  and  the  costs  of  the  refer- 
ence and  award  to  be  in  the  discre- 
tion of  the  arbitrator.  The  arbitrator 
awarded  that  the  plaintiff  should  pay 
to  the  defendant  the  sum  of  16/. 
lOf.  2d,y  *'  being  the  balance  which 
I  find  to  be  due  from  the  plaintiff  to 
the  defendant,"  and  that  each  party 
should  bear  his  own  costs  of  the  re- 
ference, and  a  moiety  of  those  of  the 
award :  Held,  that  the  award  was  bad, 
and  that  there  should  have  been  a 
distinct  finding  upon  each  issue. 
Pearson  v.  Archbold,  1018 

ARRAY. 
Sec  Jury. 

ARREST. 

1.  A  plaintiff  who  holds  a  defendant 
to  bail  under  the  1  &  2  Vict.  c.  1 10, 
should  proceed  with  the  action,  not- 
withstanding he  has  taken  an  assign- 
ment of  the  bail-bond,  by  reason  of 
the  bail  above  not  having  been  put 
in  in  due  time. 

Semble,  that  the  rule,  H.  T., 
7  Wm.  4,  is  rendered  of  do  effect, 

VOL.  II. — N.   8. 


]  by  the  1  1^  2  Vict.  c.  110.     Ede  v. 
CoUingridge,  764 

2.  An  order  for  arrest  under  the 
1  &  2  Vict.  c.  110,  s.  3,  may  be 
made  upon  an  affidavit,  containing 
hearsay  evidence,  but  in  such  case, 
the  name  of  the  informant  must  be 
stated.     Gibbons  \.  SpdUing,     811 

ARREST  (DISCHARGE  FROM), 

1.  Where  a  defendant  arrested  by 
a  Judge's  order,  under  the  1  &  2  Vict, 
c.  110,  applies  to  the  Court  for  his 
discharge  under  the  6th  section,  the 
plaintiff  may  use  additional  affidavits 
in  shewing  cause  against  the  applica- 
tion,    lb.  746 

2.  Though  on  an  application  to  the 
Court  after  the  refusal  of  a  Judge 
to  discharge  a  defendant  under  the 
1  &  2  Vict.  c.  110,  either  party  may 
produce  fresh  affidavits,  yet  those 
used  before  the  Judge  must  be 
brought  before  the  Court.  Heath  v. 
NeibiU,  1041 

ARREST  (PRIVILEGE  FROM). 
See  Pbivilege  from  Abrest. 

ARTICLED  CLERK. 
See  Attorney  (ADsassioN  op), 
1,  2,  3,  4, 

1.  Where  an  articled  clerk  has 
served  a  portion  of  his  time  with  a 
particular  master,  who  has  gone 
abroad,  and  who  cannot  execute  an 
assignment  of  the  articles,  the  Court 
will  allow  him  to  serve  the  remainder 
of  his  time  with  another  master, 
without  an  assignment  of  the  arti- 
cles ;  even  where  the  assignee  of  the 
articles  is  not  named  at  the  time  of 
the  application.  ExparteHancoeh,  54 

2.  Where  an  articled  clerk  bad 
been  examined,  and  had  obtained 
bis  certificate  of  fitness  from  the  ex- 
aminers in  T.  T.,  1841,  and  did  not 
take  any  further  steps  to  procure  his 
admission  as  an  attorney,  and  did 
not  within  the  next  Term  apply  for 
an  extenstoD  of  the    time  during 

Z   Z   Z  D.    F.    C. 


|)ennitted  the  examiners  to  receive 
an  office  copy  of  the  assignment,  and 
to  proceed  to  the  examination  of  the 
applicant,  as  if  the  original  was  pro- 
duced to  them,  and  directed  also 
that  the  certificate  of  a  Master  of 
this  Court,  that  the  original  assign- 
ment was  so  filed,  should  be  deemed 
sufficient,  on  m-anting  the  Judge's 
fiat  for  the  admission  of  the  applicant 
as  an  attorney.     Ex  parte  Buckley 
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4.  Where  an  attorney  had  abscond- 
ed, and  had  assigned  all  his  property  to 
an  individual,  the  Court  refused,  on 
the  application  of  an  articled  clerk, 
to  call  upon  the  latter  to  refund  any 
portion  of  the  premium  paid  on  his 
articles,  but  granted  a  rule  for  dis- 
charging the  clerk  from  his  articles. 
Ex  parte  Camley^  945 

ASSIZES. 
See  SuBPCENA,  1. 

ATTACHMENT. 

See  Arbitration,  3. 
Inteerooatories,  1. 
Sheriff,  I. 

SUBPCENA,  2. 

1.  Although  where  a  demand  of 
money  payable  under  an  award  is 
made  by  a  stranger,  not  a  party  to 


ATTORNEY  (ADMISSION  OF). 

application  to  sign  judgment,  and  no 
information  respecting  him  could  be 
obtained,  the  Court  allowed  judgment 
to  be  signed,  on  producing  an 
affidaYit  of  his  handwriting,  as  well 
as  that  of  the  defendant.  Edwards 
T.  Penhey,  425 

ATTORNEY. 

See  Abateicent. 

Attorney  (Re- admission  of). 
Corporation. 
Notice  (op  Action),  2. 
Notice  (to  Produce). 
Priyiuboe  (prom  Arrest). 
Taxation,  1. 

Warrant  (op  Attorney),  2, 
8,6,7. 

The  Court  refused  to  grant  a  rule, 
calling  upon  an  attorney  to  deliyer 
up  papers,  when  it  appeared  that  the 
documents  had  come  into  his  pos- 
session as  executor  to  his  father,  who 
had  been  attorney  to  the  applicant, 
but  where  the  applicant  did  not 
adopt  the  son  as  his  professional 
agent.     Ex  parte  NichoUs,  423 

ATTORNEY  (ADMISSION  OF). 

L  Where  an  applicant  to  be 
admitted  an  attorney  while  under 
articles  of  clerkship,  by  medical 
advice  and  with  the  consent  of  his 
master,  went  to  sea,  and  after  a  lapse 
of  five  months,  entered  as  a  student 
at  Haward  University  in  the  United 
States,  where  he  diligently  pursued 
the  study  of  the  law  for  seven  months, 
and  then  returned  to  the  completion 
of  his  articles,  but  he  served  only 
five  years,  including  the  period  of 
his  absence,  the  Court  allowed  him 
to  be  examined  in  order  to  be  ad- 
mitted an  attorney.  Ex  parte  Henry 
JOUton  Cross,  692 

2.  Where  the  examiners  have  a 
doubt  as  to  the  sufficiencnr  of  the 
service  of  articles  of  clerksnip  by  an 
applicant  to  be  admitted  an  attorney, 
and  on  that  ground  refuse  to  examine 
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him,  the  Court  will  grant  a  rule 
directing  his  examination  de  bene 
esse.     Ex  parte  Llewellyn,  701 

8.  Where  an  applicant,  while 
under  articles  of  clerkship,  dis- 
charged the  duties  of  auditor  of  a 
Poor  Law  Union,  which,  it  was 
sworn,  occupied  him  for  a  very 
inconsiderable  period  of  time,  and  to 
which  he  never  gave  any  attention, 
until  after  the  usual  office  hours  of 
his  master,  the  Court  held  that  that 
occupation  did  not  render  the  service 
insufficient,  lb. 

ATTORNEY  AND  AGENT. 
See  Service  (of  Judge's  Order). 

ATTORNEY  (BILL  OF). 
See  Costs  (m  the  Cause). 

Abill  signed  by  one  of  two  attorneys 
in  partnership,  thus :  *'  For  self  and 
Robert  Owen,  James  H.  Dixon:" 
Heldy  a  sufficient  signature  within 
the  2  Geo.  2,  c  23,  s.  23.  Owen 
and  Dixon  v.  Scales,  304 

ATTORNEY'S  CLERK. 
See  Securitt  for  Costs,  1. 

ATTORNEY  AND  CLIENT. 
See  Attorney. 

As  a  general  rule,  an  attorney 
cannot  abandon  a  suit  before  its 
termination,  and  without  giving  his 
client  reasonable  notice,  though  par- 
ticular circumstances  may  justify  him 
in  so  doing. 

Therefore  where  an  attorney  did 
not  proceed  with  a  suit,  it  was  held, 
that  he  could  not  recover  for  the 
work  actually  done,  he  not  having 
proved  a  notice,  or  shewn  why  he 
abandoned  the  cause.  NkhoUs  v. 
WUsan,  1031 

ATTORNEY  GENERAL. 
See  Crown  (Debtor),  2. 

iNTERROOATORIBSy  2. 
Z  Z   Z  2 


\ax 


BASSXCn. 


BANKRUPT. 


ATT(»XET  /BE-ADUSSION 

or. 

W^RnttmmJburmtj  had  ceMcd  to 
tdbe  «=?  lu»  cetaStatbt  and  to  pnc- 
tae  &r  fartr  5«aiv  and  kad  been 
dot  tne,  as  m 
of  ICOZ&.  Mmd  agent,  tke 
C«Kt  iiJMfii  to  ^knr  Uoi  to  be  le- 
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e.  llQi  ft.  18»)  calfii^  oo  a  paitj  to 
paj  oMMcy  «id  eoits»  fiMiBd  doe  by 
so  a  wo,  MMMild  be  mane  upon 
Tkof  aerrke  of  a  co|ij  of  tbe 

id    ^"**^^* '"      xVof joo   ▼• 
AwtUM,  7G9 

BAIL-BOND. 
See  AsKssTy  1. 

BAILMENT. 

&ePLRA,  1. 

BAN^KRUPT. 

See  CoifPATiT  (PcBUc),  3. 
Ihtkbtleadkb,  3,  6. 
Lachxs,  L 
Plxa,  6. 

Pun   DARRBIH  CONTINU- 
AHCE. 

Shkkiff»  {See  Nones). 
WAmftANT  (of  Attornxt), 

8. 
WABmANT     (or     COMMn- 

8IOHBB8). 

1.  In  an  action  by  the  assignees 
of  a  bankrupt's  estate,  for  a  debt  doe 
to  the  estate,  the  bankrupt  was  called 
to  negative  a  plea  of  payment  to 
himself,  of  the  debt  in  the  declara- 
tion mentioned  before  his  bankrnpt- 
cy :  HMt  that  he  was  a  competent 


aod  that  he  might  pro 
parol  that  he  had  released  th( 
plus  of  his  estate  without  prodi 
or  otherwise  proTing  any  de 
rdesKse.  Lmeas  a$id  (HkerSy  ^ 
oecr  T.  £adlBS, 

2.  To  a  count  on  trorer,  for 
adaed  by  delendant,  as  sherif 
defaidant  pleaded,  not  possesset 
plaintiff  daimed  to  be  entided  i 
goods  in  question,  under  a  h 
sale,  by  which  they  had  been 
▼eyed  to  him  by  C ;  it  was  p 
that  C  had  continued  in  possi 
of  tiie  goods  with  the  consent  < 
plaintiff,  after  the  execution  o 
bin  of  sale,  and  that  while  so  ic 
season,  he  became  bankrupt ; 
assignees,  under  the  fiat,  at  fir 
podiated,  by  the  act  of  their 
senger,  all  titie  to  the  goods 
snbsequendy  iq>on  their  being  s 
by  the  sheril^  at  the  suit  of  an 
po^on,  asserted  their  tide,  and 
ing  indemmfied  the  sheriff,  rec 
from  him  the  proceeds  of  the  s 
the  goods. 

ffeidj  first,  that  the  goods  w< 
the  order  and  disposition  of  the  1 
rupt,  at  the  time  of  his  bankrv 
with  the  consent  of  the  true  o 
within  the  6  Geo.  4,  c.  16,  s 
secondly,  that  under  the  plea  o 
possessed,  the  defendant  in  the 
was  entided  to  set  up  the  tide  < 
assignees  to  the  goods;  and 
that  title  reverted  back  to  the 
of  the  bankruptcy,  notwithstai 
the  act  of  the  messenger  undc 
fiat.  Z^eake  v.  Loveday  and  Am 

3.  The  assignees  of  a  banl 
may  sue  alone  on  a  promissory 

I  given  to  the  bankrupt's  wife  fa 
marriage.  Yates  and  OikerSj  a 
nees  Sf  Aldrick^  a  Bankrup 
Skerringtony 

4.  The  decision  of  the  Cou 
Exchequer,  *<that  the  2  &  3 
c.  29,  has  not  rendered  valid,  es 
tions  on  judgments  on  warran 
attorney,  executed  by  seianre, 
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a  secret  act  of  bankruptcy,  but  not 
completed  by  sale  of  the  goods,  prior 
to  the  issuing  of  the  fiat,"  affirmed 
on  error.  Skey  and  Others  v.  Car- 
ter, 831 
5.  To  an  action  of  trespass,  quare 
clausum  fregit,  a  plea  of  the  plaintiff's 
bankruptcy  is  bad  on  general  de- 
murrer.    Spence  v.  Rogers,        999 

BASTARD. 
See  Vagrant. 

The  officers  of  a  parish  having 
taken  proceedings  under  the  2  &  3 
Vict.  c.  85,  s.  1,  before  justices  in 
petty  session  to  procure  the  reim- 
bursement of  certain  sums  expended 
in  the  maintenance  of  a  bastard 
child,  of  which  the  defendant  was 
alleged  to  be  the  father;  and  the 
defendant  having  required  that  the 
charge  should  be  heard  at  sessions, 
and  entered  into  recognizances  under 
section  3  of  that  act,  and  an  order 
of  sessions  having  been  subsequently 
obtained,  the  Court  refused  to  en- 
tertain objections  to  the  recognizance 
so  entered  into,  and  to  the  summons 
by  which  the  defendant  was  called 
upon  to  appear  before  the  petty 
sessions,  the  recognizance  and  sum- 
mons not  being  set  out  in  the  order 
of  sessions,  but  that  order  reciting 
that  it  had  been  ''  duly  certified  to 
this  Court  that  the  said  defendant 
having  had  due  notice  to  appear,  kc., 
did,  at  such  petty  sessions,  enter 
into  a  recognizance,"  &c. 

The  order  of  sessions  further  re- 
cited, that  "  it  hath  been  duly  cer- 
tified that  at  a  petty  sessions,  kc, 
the  guardians  and  overseers  of  the 
poor  of  the  parish  of  W.,  did  then 
and  there  make  information  and 
application,  &c. ;"  it  was  sworn  that 
the  parish  of  W.,  formed  part  of  the 
union  of  W.  and  B.,  and  it  was  ob- 
jected that  the  guardians  only  should 
have  applied :  Held,  nevertheless, 
that  the  order  was  sufficient,  for  that 
the  application  being  stated  to  be 


made  by  the  guardians,  the  addition 
of  the  word  "  overseers,"  was  im- 
material 

The  order  further  recited,  that 
**  the  guardians  and  overseers  of  the 
poor  of  the  said  parish  of  W.,  did 
charge  T.  G.  of  T.,  in  the  parish  of 
A.,  &c.,  with  being  the  putative 
father  of  the  said  bastard  cluld,  and 
did  at  the  same  petty  sessions  fur- 
ther apply  to  the  justices  for  an  or- 
der on  the  said  T.  G.,  &c.,  to  reim- 
burse such  parish  for  the  maintenance 
and  support  of  such  child,  &c. :" 
Held,  that  although  the  parish  of  A. 
was  the  last  antecedent  to  such 
parish,  a  reasonable  construction 
must  be  put  upon  the  sentence,  and 
the  parish  of  W.  must  be  taken  to 
be  meant.  Regina  v.  Thomas 
GoodaU,  382 

BILL  OF  EXCHANGE. 

See  Declaration,  3. 
Plea,  5. 

BILL  OF  SALE. 
See  Stamp,  I. 

BLOCKADE. 
See  Plea,  4. 

BREACH  (OF  THE  PEACE). 
See  Plea,  10. 

CALLS. 

See  Railway  Cobcfany.  L 

The  3  &  4  Vict.  c.  126,  s.  1,  pro- 
vides ''that  all  actions  or  suits 
against  any  persons  already  indebted, 
or  who  may  be  hereafter  indebted  to 
the  Monmouthshire  Iron  and  Coal 
Company,"  and  all  other  proceedings 
upon  or  in  respect  of  any  present  or 
future  liability  to  the  said  company, 
or  upon  any  bonds,  covenants,  con- 
tracts, or  agreements,  which  already 
have  been  or  hereafter  shall  be  given 


authorized  to  commence  and  carr; 
on  an  action  of  debt  for  calls  agains 
a  proprietor  of  shares  in  the  capita 
of  the  company,  and  that  the  act  wa 
not  intended  to  confer  such  a  righ 
npon  him  in  actions  between  th« 
company  and  third  persons  only. 

In  an  action  of  debt  for  calls  by  th( 
Secretary  of  the  Monmouthshire  Iroi 
and  Coal  Company,  the  declaration  al 
leged  that  the  defendant  was  the  dul; 
registered  proprietor  of  sixty  share 
in  the  undertsJcing,  and  recited,  tha 
by  a  certain  indenture  of  settlement 
bearing  date,  &c.,  to  wit,  the  25t] 
of  October,  1836,  it  was  providec 
that  there  should  be  a  board  of  di 
rectors  of  the  said  company;  tha 
the  directors  should  meet  together 
and  that  it  should  be  lawful  for  them 
whensoever  they  thought  proper,  U 
come  to  a  resolution  that  the  pro 
prietors  of  shares  in  the  capital  o 
the  said  company,  (except  the  pro 
prietors,  for  the  time  being,  of  cer 
tain  shares  in  the  said  indenture 
mentioned,  and  thereby  exempte< 
from  tlie  payment  of  calls,)  shouh 
be  called  upon  to  pay  at  any  tim< 
after  the  expiration  of  three  calenda 
months  from  the  date  of  the  said  in 
denture,  and  after  the  expiration  o 
three  calendar  months  from  the  tim< 
appointed  for  the  payment  of  an^ 
previous  instalment,  such  further  in 
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CAPIAS  AD  SATISFACIEN- 
DUM. 

1.  The  venue  being  lidd  in  Surrey, 
final  judgment  was  signed  on  the 
22nd  of  April,  1840,  and  on  the 
same  day,  a  testatum  ca.  sa.  issued 
into  Oxfordshire,  upon  which  the 
defendant  was  arrested  on  the  19th 
of  June,  1841,  an  original  ca.  sa. 
issued  into  Surrey,  bearing  date  the 
same  day  as  the  testatum  writ,  aud 
was  returned,  generally,  non  est  in- 
ventus: J9<?^,  no  irregularity.  Green- 
shields  V.  HarriSy  272 

2.  Where  a  defendant  was  arrested 
on  a  ca.  sa.,  issued  upon  a  judgment 
recovered  by  default,  on  the  5th  of 
April ;  it  wa^  held  too  late  to  apply 
to  set  aside  the  writ  on  the  26th  of 
April,  upon  the  grounds,  first,  that 
the  writ  was  irregular,  for  that  there 
was  no  indorsement  of  the  defendant's 
place  of  abode,  and  addition ;  and, 
secondly,  that  in  point  of  fact,  the 
defendant  was  not  the  party  really 
intended  to  be  sued  in  the  action ; 
for  there  is  no  distinction  to  be 
drawn  between  the  case  of  a  prisoner, 
and  of  anv  other  person  :  Ileld^  also, 
that  in  the  particular  case,  the  de- 
fendant, having  suffered  judgment 
by  defiiult,  was  precluded  from  ob- 
jecting that  he  was  not  really  liable, 
and  had  been  sued  in  mistake. 
Daviesv.  Watkins,  930 

CARRIER. 
See  Interpleader,  3. 
The  plaintiff  declared  in  case,  and 
alleged  that  the  defendants  were 
common  carriers,  and  had  received 
certain  goods,  to  be  carried  from 
London  to  Birmingham,  and  there  to 
be  delivered  for  reasonable  hire ;  that 
it  was  the  duty  of  the  defendants 
safely  and  securely  to  carry  and  de- 
liver the  goods,  but  that  adthough  a 
reasonable  time  for  carrying  and  de- 
livering the  same  had  long  since 
elapsed,  yet  that  the  defendants,  neg- 
lecting their  duty,  did  not  deliver 


the  goods  to  the  plaintiff,  and  that 
they  were,  by  the  negligence  of  the 
defendants  wholly  lost  to  the  plaintiff. 
Issue.  At  the  trial,  the  negligence 
of  the  defendants,  and  the  non-de- 
livery of  the  goods,  within  a  reason- 
able time,  were  substantiated  to  the 
satisfaction  of  the  jury  : 

Heldy  after  verdict,  that  the  plain- 
tiff was  entitled  to  recover  damages 
for  such  non -deli  very,  for  that  the 
breach  alleged  in  the  declaration 
might  be  read  as,  in  effect,  stating 
that  the  defendants  did  not,  within  a 
reasonable  time,  nor  at  any  time 
afterwards,  deliver  the  goods  to  the 
plaintiff,  the  duty  to  deliver  within  a 
reasonable  time,  being  merely  a  term 
engrafted  by  legal  implication,  upon 
a  promise  or  duty  to  deliver  gene- 
rally 

Quarey  whether  the  allegation 
would  have  been  sufficient  upon 
special  demurrer,  if  the  only  breach 
had  been  the  non-delivery  within  a 
reasonable  time.  Raphael  v.  Pich- 
ford  and  Others,  916 

CASE. 
See  Trespass,  2. 

CAUSE  (OF  ACTION). 
See  Arbitration,  2. 

CERTIFICATE  (OF  JUDGE). 

See  Judge  (Certificate  of). 
Special  Jury. 

CERTIORARI. 

1 .  An  affidavit  must  be  produced 
in  support  of  an  application  for  a  cer- 
tiorari. Reginav.The  Southampton 
Railway  Company,  53 

2.  Upon  an  indictment  under  the 
7  &  8  Geo.  4,  c.  30,  s.  8,  for  de- 
molishing a  house,  it  appeared  in  evi- 
dence that  the  means  of  destruction 
used  was  fire ;  an  objection  was  there- 
upon taken  that  the  indictment  was 
not  sustained,  which,  however,  was 
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CESTUI  QUE  TRUST. 


offcmiled,  and  tbe  mwoocr*  were 
coBTicted  and  tcntcnccd  to  tiaii»- 
portatloa:  The  Court  rdbsed  to 
grant  a  writ  of  certiorari  to  bring  «p 
tfe  record  of  the  cooTictioo,  with  a 
view  to  proceedings  to  caoae  it  to  be 
qushed.  Begima  v.  fTkisiom  amd 
Oiken,  408 

3.  Wbere  an  indictmoit  bad  been 
preferred  against  a  person  lor  expo- 
ni^  to  sale  unwholesome  meat,  and 
tbe  meat  haiii^  been  seised,  the  de- 
fendant in  the  indictment,  brought 
an  action  for  the  trespass  committed 
in  the  seizure,  the  Court,  at  the  in- 
stance of  the  prosecutor,  granted  a 
ctftiorari  to  remove  the  indictment 
from  Quarter  Sessions  to  this  Court 
ibr  trial.     Regma  v.  Broimkeadj  715 

4.  On  the  20th  of  April,  the  Court 
of  Quarter  Sessions  granted  a  case 
for  the  Ofunion  of  the  Court  of 
Queen's  Bench ;  on  the  13th  of  Oc- 
tober, notice  in  writing  of  an  in- 
tended iqpplication  for  a  writ  of  cer- 
tiorari to  bring  up  the  order  of 
Sessions,  was  served  upon  two  jus- 
tices ;  on  the  20th  of  October,  an 
application  was  made  at  Chambers, 
for  a  Judge's  6at  allowing  tbe  issuing 
of  a  certiorari ;  no  Judge  being  in 
town  on  that  day,  an  affidavit  of 
notice  to  the  justices,  and  of  the  other 
necessary  facts,  was  sworn  before  a 
commissioner,  and  on  the  same  day, 
the  affidavit  was  filed  at  the  Crown 
Office,  and  a  writ  of  certiorari  issued  ; 
on  the  21  St  of  October,  tbe  Judge's 
fiat  was  obtained  and  filed  at  the 
Crown  Office.  Upon  motion  to  quash 
the  writ  of  certiorari  quia  improvid^ 
emanavit, 

Heldf  first,  that  the  notice  to  the 
justices  on  13th  of  October,  under  the 
13  Geo.  2,  c.  18,  which  requires  six 
days'  notice  of  an  intended  applica- 
tion for  a  certiorari,  was  in  time,  and 
that  such  notice  on  the  14th  of  Octo- 
ber would  have  been  sufficient. 

Hefdy  secondly,  that  upon  shewing 
cause  against  the  rule  for  quashing 
the  writ,  which  was  sought  to  be  sus- 


tained Hpon  die  groond  that  the  \ 

had  been  granted  upon  an  insuffici 

affidaTit  of  the  service  of  notice 

was  competent  to  the  party  she^ 

cause,  to  produce  affidavits  in  ex 

nation  of  such  affidavit  of  servi 

although,  sembiej  no  new  fiicts  cc 

I  be  introduced.     Therefore,  wher 

I  the  original  affidavit,  the  depot 

!  swore  that  he  had  served  one  of 

\  justices,  by  leaving  a  copy  of 

I  notice  at  his  Chambers  on  the  1 

t  of  October,  and  this  affidavit  was 

.  jected  to  as  being  insufficient :  it 

held,  that  an  affidavit  might  be  ] 

duced,  stating  in  explanation, 

the  notice  had  been  left  in  the  let 

box,  at  the  Chambers  of  the  ma 

trate,  and  that  the  magistrate 

since    acknowledged    that    he 

"didy  recdved  the  notice  with 

other  letters  of  that  day,"  and  s 

affidavit  was  held  sufficient,  as  sh 

ing    that    due     service     had    b 

e^ted. 

Admitiedj  that  where  an  ordei 
sessions  was  made  on  the  20tl 
April,  and  an  application  was  mad 
Chambers  for  a  certiorari,  on  the  S 
of  October,  that  such  application 
"within  six  calendar  months  i 
after  such  order,"  within  the  meai 
of  the  13  Geo.  2,  c.  18,  s.  5. 

Quare,  whether  under  the  circi 
stances  above  stated,  of  the  absc 
of  the  Judge  from  town,  the  appl 
tion  on  the  20th  of  October,  w^ 
valid  application  within  the  meat 
of  the  statute. 

Held^  also,  that  tbe  certio 
having  issued  on  the  20th  of  Octol 
and  the  fiat  of  the  Judge  not  ha\ 
been  obtained  until  the  21st,  the  < 
tiorari  was  unwarranted  and  musi 
quashed.  Regina  v.  The  Inhi 
tants  of  St.  Maryy  Whitechapely  I 

CESTUI  QUE  TRUST. 

See   ISTERPLKADER,  6. 


COGNOVIT. 

CHALLENGE. 
See  Waiveb,  2. 

CHARGING  STOCK. 

l.The  Court  has  jurisdiction  to 
review  an  order  absolute,  charging 
stock  under  the  1  &  2  Vict.  c.  110, 
ss.  14  &  15.     Fowler  v.  ChurchhiUy 

562 

2.  Where  by  the  terms  of  a  will,  it 
is  doubtful  whether  a  defendant  takes 
a  beneficial  interest,  such  order  may 
be  made,  charging  the  stock  condi- 
tionally, lb. 

3.  Notwithstanding  an  order  abso- 
lute under  the  1  &  2  Vict.  c.  1 10,  ss. 
14  &  15,  charging  stock  in  the  names 
of  trustees,  the  Bank  of  England  is 
bound  to  pay  the  dividend  to  the 
trustees,  who  are  liable  in  equity,  for 
its  proper  distribution,  767 

CHARITABLE  ASSOCIATION. 
See  Ejectment,  12. 

CHINA. 
See  Plea,  4. 

COGNIZANCE. 

A  cognizanance  for  double  rent, 
under  the  11  Geo.  2,  c.  19,  s.  18, 
should  show  the  terms  of  the  tenancy, 
and  that  a  sufficient  notice  to  quit 
has  been  given.  Humbletione  v. 
Dubois.  506 

COGNOVIT. 

1.  A  cognovit  was  attested  as 
follows: — "Witnessed  by  me,  W. 
P.,  as  the  attorney  of  the  said  W.  B., 
attending  at  the  execution  hereof,  at 
his  request,  and  expressly  named  by 
him  :**  Heldy  insufficient,  Hibbert  v. 
Barton,  434 

2.  A  cognovit  contained  two  at- 
testations, first  "  Witness,  J.  B.,"  se- 
condly, "  Signed  in  the  presence  of 
me,  the  undersigned,  and  I  hereby 
certify  and   declare,  that  I  am  the 


COMPANY  (PUBLIC).     1081 

attorney  of  the  said  W.  P.,  and  that 
I  attended  at  his  request,  to  inform 
him  of  this  cognovit,  and  that  I  have 
informed  him  of  the  nature  and  effect 
hereof,  and  I  hereby  subscribe  my 
name  as  his  attorney,  R.  R. :"  Held, 
that  the  second  attestation  was  suffi- 
cient, and  was  not  invalidated  by  the 
first.    Ledgardv.  Thompson,      766 

COMMISSIONER. 
See  Affidavit,  2,  5. 

COMMISSIONERS  (WARRANT 
OF). 

See  Warrant  (of  CoiiMissioiiERs). 

COMPANY,  (PUBLIC). 

See  Calls. 

Railway  Company. 
Variance,  1. 

1.  To  an  action  for  money  lent, 
the  defendants  pleaded  that  the 
cause  of  action  accrued  against  a 
banking  co-partnership,  established 
under  the  7  Geo.  4,  c.  46,  of  which 
defendants  were  members,  and  are 
sued  as  such,  that  B.  and  D.  had 
been  duly  appointed  and  registered 
as  public  officers  of  the  co-partner- 
ship, to  sue  and  be  sued  on  behalf  of 
the  same,  and  that  the  said  persons 
so  appointed  and  registered  as  such 
public  officers  at  the  commencement 
of  the  suit,  were  resident  within  the 
jurisdiction  of  the  Court :  Held,  on 
special  demurrer,  6rst,  that  the  plea 
was  good,  and  that  the  individual 
members  of  the  company  were  not 
liable  to  be  sued,  but  that  the  re- 
medy was  against  the  company,  by 
their  public  officer. 

Secondly,  that  the  plea  was  matter 
in  bar,  and  not  in  abatement. 

Thirdly,  that  the  plea  did  not 
amount  to  an  argumentative  denial 
of  the  contract. 

Fourthly,  that  it  was  no  ground  of 
objection  that  the  plea  did  not  "  al- 
lege that  B.  and  D.  were  public  offi- 


luiiiiiLcu    its  sucu.      ot^wuruj   ruuiic 
Officer,  V.  Greaves  and  Others^    485 

2.  An  act  of  Parliament,  incor- 
porating a  company,  enacted,  that 
every  judgment  against  the  nominal 
defendant,  might  be  ^'executed 
against  the  person  and  estate  of  every 
shareholder,  as  if  he  had  been  by 
name  a  party  to  sach  proceedings, 
provided  that  no  such  execution 
should  issue  without  leave  of  the 
Court,  and  after  notice  of  such  mo- 
tion." 

Hcld^  that  the  proper  mode  of 
proceeding  to  execution  against  a 
shareholder,  was  by  scire  facias. 
Ciowes  V.  Brctelly  528 

3.  Where  a  banking  co-partner- 
ship is  sued  in  the  name  of  their 
public  officer,  the  Court  will  not 
permit  the  latter,  though  a  member, 
to  plead  his  individud  bankruptcy 
tcmthcr  with  other  pleas,  the  plain- 
tiff undertaking  not  to  sue  out  exe- 
cation  against  his  body,  land,  or 
goods.  Steward,  Public  Officer,  v. 
Dunn,  Public  Officer,  742 

4.  An  act  of  Parliament  required 
a  company  to  enrol  in  Chancery,  a 
memorial  of  the  names,  residences, 
and  descriptions  of  the  shareholders, 
and  also  enacted,  that  the  expenses 
of  obtaining  that  aet,  should  be  paid 
oat  of  the  funds  of  the  company,  in 
preference  to  all  other  payments. 
On  motion  for  a  scire  facias  to  have 
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against  all  or  an  j  of  the  shareholders, 
&c.»  provided  that  no  such  execation 
shall  be  issued,  without  leave  first 
granted  by  the  Court  upon  motion 
in  open  Court :  Held^  that  the  share- 
holders could  only  be  charged  by 
sci.  fa. :  SembUy  that  it  is  necessary 
that  motion  in  open  Court  shall  be 
made  for  such  writ  of  scL  fiu  Wing- 
fidd  ▼.  Bartouj  Secretaryy  ^rc.,  355 
8.  In  an  action  of  assumpsit,  the 
declaration  alleged  that  the  plaintiff 
was  the  public  officer  of  certain  per- 
sons united  ybr  the  purpose  of  carry- 
ing on  the  trade  and  business  of 
bankers,  according  to  the  statute 
7  Geo.  4,  c  46,  and  had  been  duly 
nominated  and  appointed,  and  then 
was  one  of  the  public  officers  of  the 
said  co-partnership^  according  to  the 
force,  form,  and  effect  of  the  said 
statute,  and  then  claimed  various 
sums  of  money  for  money  lent; 
shares  sold,  and  for  work  and  labour 
of  the  said  co-partnership,  done, 
performed,  and  bestowed  as  tiie  ban- 
kers of  and  for  the  defendant :  Heldy 
upon  motion,  in  arrest  of  judgment, 
that  the  declaration  sufficiently  dis- 
closed, that  the  co-partnership  was 
actually  carrying  on  the  business  of 
bankers.  Davidson,  PubUc  Officer, 
T.  Bower,  115 

COMPETENCY. 

See  Bankrupt,  L 
New  Triajl,  6. 
WiTHSsa,  1,  3,  5. 

CONSENT  RULE. 
See  Ejxctmeiit,  10. 

CONSPIRACY. 
See  WiTiiESS,  4, 

CONSTABLK 
.See  NoTicx  (ov  Agtiov). 


CONTINUANCE  (OF  PROCESS). 
See  Summons,  2. 

CONVICTION. 

1.  A  rule  nisi  for  a  mandamus  to 
compel  justices  to  enter  continuances, 
and  hear  an  appeal  against  a  con- 
viction under  ue  Turnpike  Act, 
having  been  obtained ;  it  was  held, 
that  it  was  no  objection  to  counsel 
appearing  to  shew  cause,  that  they 
were  instructed  by  the  attorney  of 
the  trustees  of  the  road,  on  which 
the  offence  was  alleged  to  have  been 
committed  by  the  applicant,  and  not 
by  the  justice  before  whom,  or  the 
informer  by  whom  the  complaint  was 
made,  on  which  the  conviction  took 
place,  and  to  whom,  respectively, 
the  rule  was  addressed,  negina  v. 
The  Justices  of  Middlesex,  719 

2.  A  conviction  having  taken  place 
under  the  Turnpike  Act,  on  Monday, 
the  2nd  of  May,  and  notice  of  appeal 
served  on  the  following  Monday,  the 
9th  of  May :  Jffeid,  that  it  was  too 
late,  for  that  it  was  not  *'  within  six 
days  after  the  cause  of  complaint,*^ 
within  the  provisions  of  the  87th 
section  of  the  4  Geo.  4,  c.  95,      lb. 

3.  An  appeal  came  on  to  be  heard 
on  the  6th  of  July,  when  it  was  ad- 
journed, by  reason  of  the  press  of 
business  at  Sessions ;  on  the  7th  of 
August,  (the  next  appeal  day,)  it 
was  again  adjourned  '*  by  consent  of 
counsel:"  /fe/(t^  that  the  respondents, 
on  a  subsequent  appeal  day,  were 
nevertheless  ^titied  to  call  for  proof 
of  the  original  notice  of  appeal,  or 
to  o^ect  that  the  notice  given  was 
insufficient,  lb. 

CO-PARTNERSHIP. 

See  COMTAHTy  (POBUC). 

COPY. 
See  Stamp,  2. 


1064  COURT  OF  BEQUESTS. 
COPYHOLD. 
See  InsrxcTiOH  of  DociTmirTS. 

COUNSEL  (HEARING> 

Where  sereral  defendants,  whose 
interest  is  identical,  plead  separately, 
similar  pleas,  which  are  demarred 
to,  one  counsel  only  is  entitled  to  be 
heard  on  the  argument  WUJUon  v. 
Carey  and  Cunmn^Um,  580 

COUNSEL,  (SIGNATURE  OF). 

Though  a  replication  of  nul  tiel 
record  concludes  with  an  improper 
veri6cation,  it  does  not,  therefore, 
require  counsel's  signature.  Thomp" 
son  V.  Nicholas^  226 

COUNTY  COURT. 

1.  The  Middlesex  County  Court 
Act,  (23  Geo.  2,  c.  33,)  does  not 
apply  to  cases  in  which  the  cause  of 
action  arose  within  the  city  and  li- 
berty of  Westminster.  Todd  v. 
Emty  and  Others,  1046 

2.  The  common  law  jurisdiction 
of  the  Middlesex  county  Court  is  not 
taken  away  by  the  23  Geo.  2,  c.  33, 

lb. 

3.  QtMsre,  whether  the  19th  sec- 
tion of  the  23  Geo.  2,  c.  33,  (which 
deprives  the  plaintiff  of  costs,  where 
he  recovers  less  than  40f.  in  the  Su- 
perior Courts,)  applies  to  a  verdict 
on  a  plea  collateral  to  the  merits  of 
the  action,  as  a  plea,  puis  darrein 
continuance  of  the  non-joinder  of  a 
co-contractor,  Ih. 

COURT  OF  REQUESTS. 

Under  the  25  Geo.  2,  and  47  Geo. 
3,  the  Birmingham  Court  of  Requests' 
Acts,  if  a  plaintiff  recovers  a  sum  less 
than  5/.,  he  is  not  entitled  to  his 
costs,  although  he  may,  bonft  6de, 
have  brought  his  action  for  a  much 
larger  sum.     Alien  y.  Turner,      21 


CORPORATION. 

CORAM  VOBIS. 
See  Ambhdmknt,  2. 

CORONER. 
See  Costs,  3. 

CORONER'S  INQUISITION. 

Four  coroners'  inqaintions  fboad 
that  the  deaths  of  four  persons  were 
respectively  caused  on  a  certain  day, 
by  a  steam-engine,  and  each  in- 
quisition imposed  on  the  engine  a 
deodand  of  125/.  The  deodands 
having  been  estreated  into  this  Court, 
under  the  3  &  4  Wm,  4,  c.  99,  s.  29, 
the  Court  refused  to  stay  proceedings 
on  three  of  the  inquisitions,  oo 
payment  of  125/.,  on  the  ground  that 
the  instrument  moving  to  the  death 
of  the  party  could  not  be  twice 
forfeited  for  the  same  accident,  but 
left  the  parties  to  their  remedy,  by 
traversing  or  setting  aside  the  in- 
quisition. 7^  Queen  v.  TAe  Eastern 
Counties  Eailway  Company,       293 

CORPORATION. 

See  Ejectment,  3. 
Trespass,  1. 

The  retainer  or  appointment  of  an 
attorney  by  a  corporation,  roust  be  by 
common  seal. 

Where  an  attorney,  who  was 
town-clerk  of  a  municipal  borough 
duly  appointed  under  seal,  acted  also 
as  attorney  of  the  corporation,  in 
various  suits  at  law  and  in  equity, 
although  his  proceedings  as  such 
attorney  were  directed,  recognised, 
and  acknowledged  by  the  resoTutions 
of  the  town  council,  it  was  held  that 
there  being  no  appointment  under 
seal,  he  could  not  recover  the 
amount  of  his  bills  of  costs  from  the 
corporation,  for  the  business  which 
he  had  transacted  on  behalf  of  that 
body. 

Where  in  an  action  by  an  attorney 


COSTS. 


COSTS  (IN  THE  CAUSE).  1085 


against  a  municipal  cor[K)ration  for 
divers  bills  of  costs,  the  cause  was 
referred,  and  the  arbitrator  found 
that  a  certain  sum  of  money  had 
been  paid  to  the  plaintiff,  by  virtue 
of  a  resolution  of  the  town  council, 
in  part  payment  of  his  general 
account,  and  that  the  plaintiff  had 
applied  that  money  in  discharge  of 
two  bills  for  business  done,  in  respect 
of  which  he  had  no  sufficient  retainer, 
and  in  part  discharge  of  a  third  biU 
for  extra  costs  incurred  by  him  in 
his  capacity  of  town-clerk:  it  was 
held  by  the  Court,  that  such  appro- 
priation by  the  plaintiff  was  autho- 
rized, although  he  could  not  have 
recovered  the  amount  of  the  two 
6r8t  named  bills  by  an  action  at  law. 
Arnold  V.  The  Mayor,  Aldermeriy 
atid  Burgesses  of  the  Borough  of 
PooUy  574 

COSTS. 

See  Arbitration,  6. 
Ejectment,  10. 
Judge  (Certificate  op). 
Mandamus,  6,  7,  8. 
Outlawry,  2. 
Pauper,  3,  5. 
Writ  op  Trial,  2,  4. 

1.  In  an  action  of  trespass  for  en- 
tering the  close  of  the  plaintiff, 
breaking  the  soil,  digging  and 
carrying  away  minerals,  the  de- 
fendant pleaded  that  the  plaintiff  was 
not  possessed  of  the  minerals ;  a 
justification  of  the  entry,  &c.,  under 
an  immemorial  custom ;  and  a  jus- 
tification of  the  entry,  &c.,  subject 
to  his  making  compensation  to  the 
plaintiff,  for  surface  damage ;  repli- 
cation, taking  issue  upon  the  plea, 
of  not  possessed  ;  traversing  the 
unqualified  right  of  entry;  and 
alleging  a  demand  of  compensation 
and  recusal ;  the  plaintiff  recovered 
a  verdict  upon  the  issue  on  the 
unqualified  right,  but  the  jury  found 
that  the  defendant  had  tendered  a 
reasonable    compensation    for    the 


damage  done,  and  a  verdict  was 
entered  for  him  on  the  issue  on  the 
qualified  right :  Heldy  that  under 
the  issue  on  the  plea  of  not  possessed, 
the  defendant  was  entitled  to  the 
costs  of  witnesses  subpoenaed,  but 
not  examined,  to  prove  the  right  of 
entry,  but  that  those  costs  must  be 
estimated  separately,  and  as  contra- 
distinguished from  those  which  arose 
upon  the  issue  on  the  right  to  dig 
and  carry  away  the  minerals. 
Paddochv.  Forrester  and  Others,  125 

2.  Cause  cannot  be  shewn  in  the 
first  instance  against  a  rule  for  costs 
of  the  day,  for  not  proceeding  to 
trial  pursuant  to  notice,  although 
notice  of  the  motion  has  been  given. 
Alderley  v.  Storey,  835 

3.  A  sheriff  being  defendant  in  an 
action  for  the  recovery  of  a  sum 
under  20/.,  the  plaintiff  took  out  a 
summons  to  try  the  cause  before  the 
coroner,  which  was  opposed,  on  the 
ground  that  the  Judge  had  no 
jurisdiction  so  to  order.  After  notice 
of  trial,  the  defendant  applied  for 
leave  to  withdraw  his  plea,  on  payment 
of  debt  and  costs,  and  an  order  was 
ipade  accordingly:  Held,  that  the 
plaintiff  was  entitled  to  costs  on  the 
lower  scale  only.     Levy  v.  Magnay, 

512 

4.  A  plaintiff  obtained  a  verdict, 
leave  being  reserved  for  defendant 
to  move  to  enter  a  nonsuit  or  a 
verdict  for  himself.  A  rule  nisi  was 
accordingly  obtained,  and  on  shewing 
cause,  the  Court  directed  a  special 
case,  upon  which  they  gave  judgment 
for  the  defendant:  the  special  case 
was  then  turned  into  a  special 
verdict,  and  the  judgment  of  the 
Court  below  affirmed:  Held,  that 
the  defendant  was  entitled  to  the 
costs  of  the  trial.  Tobin  v.  Crawford 
and  Others,  541 

COSTS  (IN  THE  CAUSE). 

Where,  after  action  brought  on  an 
attorney's  bill,  the  defendant  taxes 


See  Security  fob  Costs,  2. 

COURT  (JURISDICTION  OF). 

See  Charoino  Stock,  1. 
Cboww  (Dkbtor),  2. 
Error,  1. 

Interpleadkb,  4,  6. 
Release. 
Sheriff,  8,  8. 

COVENANT. 

See  ANNtTiTT  Deed. 
Damages. 
Debt. 
Set-off,  1. 

CRIMINAL  INFORMATION. 

Upon  a  motion  for  a  criminal 
information,  it  appeared  that  the 
applicant  was  an  attorney,  and  an 
officer  of  this  Court,  and  the  person 
against  whom  the  application  was 
made,  was  a  magistrate,  and  that  the 
latter  had  assaudted  the  former  in 
revenge ;  it  was  suggested,  for  his 
having  conducted  some  proceedings 
against  him,  on  behalf  of  a  client, 
before  justices  for  a  previous  assault ; 
the  Court  refused  to  interpose  its 
extraordinary  protection  to  the  ap- 

glicant,  but  led  him  to  his  remedy 
J    indictment    or    action   at  law. 


DECLARATION. 


DECLARATION. 


1087 


jULiT  by  a  lessee  against  his  snb-lessee, 
the  former  cannot  recover  as  special 
damage  the  costs  of  defending  an 
action  brought  against  him  by  his 
lessor,  on  account  of  the  same  di- 
lapidations.    fFalker  v.  Hatton^  263 

DATE. 

See  Limitations  (Statute  of),  2. 
Nullity. 
Summons,  1. 

DATE  (EVIDENCE  OF). 

The  recital  in  an  order  of  adjudi- 
cation, (under  1  St  2  Vict.  c.  1 10), 
of  the  vesting  order  is  evidence  of 
its  date,  and  that  the  title  of  the  as- 
signee accrued  from  that  period. 

SenMe,  that  the  recital  of  the 
vesting  order  in  the  appointment  of 
the  creditor's  assignee,  is  not  evi- 
dence of  the  date  of  such  order. 
Vork^  Assignee  rf  Mood^y  an  Insol- 
vent Debtor  ^  \.  Brawny  283 

DEATtt 
See  Abbitration,  10. 

DEBT. 
See  Account  Stated. 
Debt  will  not  lie  against  one  of 
several  covenantors  on  a  covenant 
by  them,  or  some  or  one  of  them,  to 
wr  a  sum  of  money.  Harrison  v. 
Matthews^  3i8 

DECLARATION. 

See  Arbitration,  2. 
Calls. 
Carrier. 

Company  (Public),  8. 
Plea,  16. 

1.  A  declaration  stated  that  the 
plaintiff  being  possessed  of  a  bill  of 
exchange,  by  a  certain  agreement, 
defendimt  bought  of  the  phiintiff, 
and  the  plamtiff  bargained  and  sold 
to  the  defendant  the  said  bill  for 


200/.,  and  it  was  agreed  that  upon 
one  E.  handing  over  to  the  plaintiff 
the  said  sum  of  200/.,  the  said  bill 
should  be  delivered  to  E.  It  then 
alleged  mutual  promises,  and  that 
the  plaintiff  was  ready  and  willing  to 
deliver  the  bill,  and  that  although 
the  defendant  had  paid  50/.,  parcel 
of  the  200/ ,  yet,  (although  requested 
so  to  do,)  he  had  not  paid  the  re- 
sidue: Held^  bad,  for  want  of  an 
averment  that  a  reasonable  time  had 
elapsed,  notwithstanding  the  de- 
fendant had  pleaded  over.  Stavert 
V.  Eastwood^  988 

2.  A  declaration  stated  that  the 
pldntiff  demised  certain  premises  to 
the  defendant,  subject  to  a  covenant 
that  the  defendant  should  expend 
100/.,  in  substantial  improvements, 
additions  and  repairs,  under  the 
direction  and  with  the  approbation 
of  some  competent  surveyor  to  be 
named  by  the  pliuntiff ;  Breach,  tbat 
defendant  would  not  expend  the  sum 
of  100/.,  in  substantial  improvements, 
hc,y  although  the  plaintiff  was  always 
ready  and  willing  to  appoint  a  com- 
petent surveyor. 

Heldy  bad  on  special  demurrer. 
Coombe  v.  Greene^  1023 

3.  In  assumpsit  by  indorsee  against 
drawer  of  a  bill  of  exchange,  the 
omission  of  a  promise  to  pay  is 
ground  of  special  demurrer.  Smith 
V.  CoXy  1035 

4.  A  declaration  alleged  that  the 
plaintiff  agreed  to  sell,  and  the  de- 
fendant to  buy,  certain  land,  for 
120/.,  which  the  defendant  agreed  to 
pay  on  or  before  four  years,  with  five 
per  cent,  half  yearly,  until  paid: 
Averment,  that  the  four  years  had 
not  expired,  and  that  the  120/.  had 
not  been  paid,  and  that  12/.  was  due 
for  interest. 

Heldy  that  the  declaration  was 
good,  without  averring  title  to  the 
land,  or  that  the  plaintiff  was  ready 
and  willing  to  convey.  Wilks  v. 
Smiih,  215 


1.  Although  in  an  action  of  as- 
sumpsit, the  plaintiiT  may  reply  de 
injurijl  to  a  plea  alleging  matter  o1 
excuse,  he  is  not  bound  to  do  so,  but 
may  traverse  the  material  allegations 
in  the  plea.    Garten  v.  Robinson,  41 

2.  To  an  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  the 
defendant  pleaded  that  after  the  bill 
became  due,  he  paid  the  drawers, 
then  being  the  holders,  the  sums  oi 
4/.  12.9.  and  2/.  10«.,  which  sums,  to- 

g ether  with  the  price  and  value  of  a 
orse,  which  the  defendant  had  then 
sold  to  the  drawers,  and  which  it  was 
then  agreed  should  be  set-off  against 
the  defendant*s  acceptance,  the  draw- 
ers accepted  in  satisfaction  and  dis- 
charge of  the  amount  of  the  bill,  and 
that  the  bill  was  not  transferred  to 
the  plaintiff,  until  after  the  said  satis- 
faction, and  afler  it  became  due: 
Replication,  that  "the  plea  and 
the  statements  therein,  are  not  true 
in  substance,  and  in  fact." 

Held,  on  demurrer  to  the  repli- 
cation; first,  that  the  plea  shewed 
matter  of  excuse,  to  which  de  injuria 
might  be  replied;  secondly,  that  the 
plea  was  not  bad,  by  reason  of  its 
not  beinff  pleaded  to  the  damages  as 
well  as  the  debt 

Thirdly,  that  the  plea  was  bad,  for 
omitting  to  state  the  amount  for 
which  the  horse  was  sold:  Semble, 


DEMURRER,  &c. 


DEPONENT,  &c.        1089 


dorsees  and  holders ;  and  that  the 
plaintifiB  always,  &c.,  had  notice  and 
knowledge  of  the  premises:  Repli- 
cation, de  injuria :  Heldj  upon  spe- 
cial demurrer,  that  the  plea  was  a 
plea  containing  matter  of  confession 
and  excuse,  and  that  the  replication 
was  good.  Scott  and  Others  v, 
Chappelow,  78 

DEMURRER  (FRIVOLOUS). 
5'ce^  Ann  CITY  Deed. 

1.  Where  a  declaration  in  assump- 
sit, stated  that  a  warrant  of  attorney 
had  been  given  to  secure  a  sum 
payable  in  respect  of  a  sale  of  a  busi- 
ness, and  that  afterwards  in  con- 
sideration of  forbearance  of  legal 
proceedings,  in  respect  of  an  alleged 
breach  of  stipulation  regarding  the 
goodness  of  the  business,  a  deduction 
was  made  in  the  sum  secured  by  the 
warrant,  and  further  time  given  for 
the  payment  of  the  residue,  and  that 
default  had  been  made  in  the  pay- 
ment of  certain  sums  which  became 
due  under  the  parol  agreement,  the 
Court  held  a  demurrer  to  this  decla- 
ration, on  the  ground  that  the  form 
of  action  should  have  been  covenant 
and  not  assumpsit,  frivolous,  and 
set  it  aside  on  motion.  Twight  v. 
Prescott,  4 

2.  An  acceptance  in  this  form, 
*<  payable  at  Messrs.  Cunliffe  and  Co., 
Bankers,  London,"  is  a  general  ac- 
ceptance, since  the  1  &  2  Geo.  4,  c. 
78  ;  it  is,  therefore,  a  frivolous  de- 
murrer to  a  declaration  by  the  in- 
dorsee against  the  acceptor  of  such 
a  bill,  that  it  was  not  alleged  to  have 
been  presented  for  payment  at  the 
bankers  mentioned  in  the  acceptance. 
Skelton  V.  Halstead,  69 

3.  In  an  action  by  an  indorsee 
against  the  acceptor  of  a  bill  of  ex- 
change, it  is  not  necessary  to  allege 
the  acceptor's  notice  of  the  indorse- 
ment, although  such  an  allegation  is 
introduced  into  the  forms  given  by 
the  rules  of  T.  T.,   1  Wm.  4,  and  a 

VOL.  n. — N.  8.  A  A 


demurrer  or  the  ground  of  such  al- 
legation being  omitted,  is  frivolous, 

lb. 

4.  To  a  declaration  on  a  deed  of 
apprenticeship,  the  defendant  plead- 
ed that  the  said  "indenture,"  was 
not  his  deed : ,  Heldj  that  a  special 
demurrer  to  such  plea  was  not 
frivolous.     Bird  v.  Holmanj         234 

5.  Where  the  declaration  in  an 
action  of  assumpsit  on  a  promissory 
note,  contained  no  statement  of  the 
time  when  the  note  became  payable, 
and  the  defendant  demurred  thereto 
on  that  ground,  the  demurrer  was 
set  aside  as  frivolous.  Gumey  v. 
HUl,  936 

DEODAND. 
See  Coroner's  Inquisition. 

DEPARTURE. 

To  a  declaration  containing  counts 
on  flOeveral  bills  of  exchange,  for  goods 
sold,  &c.,  the  defendant  pleaded  a 
release. 

The  replication  set  out  a  deed,  by 
which  the  plaintiffs  and  other  credi- 
tors of  the  defendant,  agreed  to  re- 
lease the  defendant  from  their  claims 
upon  his  paying  them  a  composition, 
and  giving  them  certain  promissory 
notes  for  the  amount,  with  a  proviso, 
that  in  case  of  default  in  payment  of 
any  or  either  of  the  notes,  the  release 
should  be  void  ;  the  replication  then 
averred  default  in  payment  of  one  of 
the  notes. 

Rejoinder,  that  before  default,  the 
defendant  delivered  to  the  plaintiffs 
another  promissory  note  in  lieu  of  the 
note  dishonoured. 

Heldy  that  the  rejoinder  was  a  de- 
parture from  the  plea.  Nevill  and 
Others  v.  Boyle^  747 

DEPONENT  (DESCRIPTION 
OF). 

A  deponent,  who  describes  himself 
as  ''agent  of  the  above-named  plain- 
tiff io  this  cause,"  sufficiently  complies 
A  A  D.  p.  c. 
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DISTRINGAS. 


with  1  Reg.  Gen.,  H.  T.,  2  Win.  4, 
8. 5,  which  requires  that  the  addition 
of  every  person  making  an  affidavit, 
shall  be  inserted  therein.  Luxford 
V.  Groomhridge,  332 

DESCRIPTION  (OF  DEFEND- 
ANT). 

See  Deferdant  (Description  of). 

A  description  of  the  defendant  in  a 
writ  of  summons,  as  *'  R.  S.,  of  the 
city  of  London,''  is  insufficient,  and 
in  such  case,  the  application  may  be 
to  set  aside  the  service  and  copy  of 
the  writ.     Cotton  v.  Sawyer^       310 

DESCRIPTION  (OF  DEPO- 
NENT). 

See  Depohent  (Description  of). 

DETINUE. 

To  a  declaration  in  detinue  for 
1,000  yards  of  broad-cloth,  and  two 
pieces  of  other  cloth,  the  defendant 
pleaded  that  the  said  cloths  were  de- 
livered to  him  to  be  milled,  and  that 
he  detained  them  as  a  lien  for  the 
price.  It  appeared  that  eight  pieces 
of  cloth  had  been  originally  delivered 
to  the  defendant,  six  of  which  he  had 
re-delivered:  Heldy  that  the  plea 
only  applied  to  the  two  pieces  de- 
tained. CoombSy  AdmifiutrcUriXy  v. 
Noad,  315 

DILAPIDATIONS. 
See  Damages. 

DISTRESS. 

See  Replevin.  j 

Warrant  (of  Justices). 

DISTRIBUTION  (STATUTES 
OF). 

See  Witness,  2. 

DISTRINGAS. 
1.  The  Court  will  not  grant  a  writ 


DISTRINGAS. 

of  distringas  to  proceed  to  ootli 
against  a  peer  of  Parliament; 
will  grant  such  a  writ  to  compe 
pearance.  Taylor  ▼.  Lord  Stt 
de  RoUuay^ 

2.  This  Court  wiH  not  gra 
distringas  where  three  calb  and 
appointments  having  been  made 
of  the  calls  being  on  one  day,  th 
pointments  being  those  of  the  ] 
seeking  to  serve  the  writ :  Se 
that  if  an  appointment  came 
the  defendant,  a  second  call  oc 
same  day,  in  pursuance  of  sucl 
pointment,  would  in  such  a  cai 
sufficient.  Jamieson  v.  fFUkins, 

3.  Where  a  writ  of  distring 
executed,  and  the  sheriff  ret 
nulla  bona,  the  plaintiff  is  entitle 
an  order  to  enter  an  appearance 
though  the  case  b  not  distinctb 
ferred  to  by  the  statute,  2  Wi 
c.  39,  8.  3.     James  v.  Laurie^ 

4.  The  Court  will  not  grant  a 
tringas  to  proceed  to  outlawry  ag: 
a  peer,  having  privilege  of  Pa 
ment ;  but  where,  on  an  applia 
for  such  a  writ,  there  were  suffi< 
materials  brought  before  the  C 
to  justify,  in  an  ordinary  case, 
issuing  of  a  writ  of  distringas  to 
lawry,  a  distringas  to  compel  an 
pearance  was  granted.  Snap 
The  Earl  of  Waldegrave^ 

5.  An  affidavit  in  support  of  a 
tion  to  set  aside  a  writ  of  distrii: 
on  the  ground  of  the  insufficiem 
the  statement  of  the  attempts  to  s 
the  defendant  with  the  writ  of  a 
mons,  in  the  affidavit  on  which 
writ  was  granted,  must  deny  that 
copy  of  the  writ  of  summons  reac 
defendant's  hands.  Muggeridgi 
Ward, 

6.  Upon  application  for  leavi 
enter  an  appearance  for  the  defc 
ant,  after  the  issuing  of  a  writ  of 
tringas,  to  which  the  sheriff  has 
turned  nulla  bona,  and  non  est 
ventus,  the  affidavit  must  state 
firmatively  that  no  appearance 
been  entered.     Read  v.  Forde, 
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7.  Write  of  distriogas  mast  be  re- 
turned not  less  than  fifteen  days  after 
the  teste,  exclusive  both  of  the  day 
of  teste  and  return.  Chambers  v. 
Smith,  1057 

8.  Where  the  indorsement  on  the 
writ  of  summons  claimed  a  certain 
sum  of  money  with  interest,  but  did 
not  specify  the  day  from  which  it  was 
claimed  that  the  interest  should  run, 
the  Court  granted  a  distringas  to 
compel  appearance  upon  the  usual 
affidavit,  leaving  it  to  the  defendant 
to  raise  objection  to  the  regularity  of 
the  writ.     Fitzgerald  v.  EvanSy  916 

DISTRINGAS  JURATORES. 
See  Amendment,  2. 

DIVISIBILITY. 
See  Plea,  13. 

DOCUMENTS,   (INSPECTION 
OF). 

See  Inspection  (of  Docubients). 

DUFFING 
See  Plea,  14. 

DUPLICITY. 

1.  To  trover  for  scrip  receipts, 
the  defendant  pleaded  that  before 
and  at  the  said  time,  when,  &c.,  he 
was  possessed  of  the  same  receipts, 
and  being  so  possessed,  before  the 
same  time,  when,  &c.,  delivered  them 
to  J.  D.,  to  be  kept  by  him  for  the 
defendants*  use,  that  J.  D.,  before 
the  said  time,  when,  &c.,  delivered 
them  to  the  plaintiff,  who  lost  them 
out  of  his  possession,  and  they  came 
to  the  possession  of  the  defendants, 
that  defendants  refused,  at  the  re- 
quest of  the  plaintiff,  to  deliver  them 
to  him  as  they  lawfully  might,  que 
est  eadem. 

Held,  bad  for  duplicity,  and  for 
not  confessing  the  conversion  com- 
plained of.  Acraman  v.  Cooper  and 
Others,  495 


2.  To  a  declaration  on  four  bills 
of  exchange  drawn  by  the  plaintiff 
and  accepted  by  the  defendant: 
Plea,  that  before  the  accruing  of  the 
causes  of  action,  on  the  30th  of 
October,  1809,  a  commission  of 
bankruptcy  had  issued  against  the 
plaintiff,  that  proceeding  had  been 
had  thereon,  that  the  plaintiff  ob- 
tained his  certificate  on  the  5th  of 
December,  1810,  but  that  his  estate 
had  not  paid  \5s.  in  the  pound;  that 
on  the  31st  of  October,  1817,  the 
plaintiff  had  petitioned  the  Insolvent 
Court,  and  that  on  the  17th  of  De- 
cember, in  the  same  year,  he  had 
been  adjudged  to  be  entitled  to  the 
benefit  of  the  Insolvent  Act,  but  that 
his  estate  had  not  paid  I5s.  in  the 
pound :  that  on  the  10th  of  Novem- 
ber, 1821,  a  commission  of  bank- 
ruptcy had  issued  against  the  plain- 
tiff, that  he  obtained  his  certificate 
of  conformity  on  the  26th  of  March, 
1822,  but  that  his  estate  had  not 
produced  15«.  in  the  pound;  that 
on  the  23rd  of  February,  1824,  a 
commission  of  bankruptcy  had  issued 
against  the  plaintiff,  under  which  he 
obtained  his  certificate  on  the  19th 
of  April,  1824,  and  that  his  estate 
had  not  produced  15«.  in  the  pound ; 
that  on  the  19th  of  December,  1836, 
a  fiat  in  bankruptcy  had  issued 
against  the  plaintiff,  and  that  he 
finished  his  examination  ou  the  20th 
of  April,  1837,  but  that  his  estate 
had  not  produced  I5s,  in  the  pound; 
and  that  on  the  26th  of  July,  1837, 
the  plaintiff  petitioned  the  Insolvent 
Court,  and  was  declared  to  be  en- 
titled to  the  benefit  of  the  Act  on 
the  6th  of  November,  1837,  and  that 
his  estate  did  not  produce  I5s.  in 
the  pound:  Held,  upon  demurrer, 
that  the  plea  was  double,  and  there- 
fore bad ;  and  the  Court  refused  to 
allow  the  defendant  leave  to  plead 
several  pleas,  but  gave  leave  to 
amend,  onpayment  of  costs.  Alex- 
ander V.  Townley,  886 
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claration  in  ejectment  must  state 
positively  and  not  inferentially,  the 
service  to  have  been  effected  on  the 
tenant  in  possession.  Doe  dern, 
Dolby  V.  Hitchcock^  1 

2.  Where  the  notice  at  the  foot 
of  a  declaration  in  ejectment  is  ad- 
dressed to  all  the  tenants  in  pos- 
session of  distinct  parts  of  the  pre- 
mises, and  each  tenant  is  served  with 
a  copy  addressed  to  all,  there  should 
be  only  one  rule  for  judgment.  Doe 
dem.  V^orley  v.  Roe^  52 

3.  In  ejectment  to  recover  the  bed 
of  a  canal,  service  of  declaration  on 
the  clerk  of  the  Incorporated  Canal 
Company  is  sufficient  for  a  rule  nisi. 
Doe  dem.  Fisher  r.  Roe^  225 

4.  An  affidavit  in  an  action  of 
ejectment,  intituled,  "John  Doe  on 
the  demise  or  demises  of  R.  D.  N., 
and  W.  L.  v.  E.  L.,  is  bad,  and  a 
rule  to  set  aside  a  judgment  having 
been  obtained  on  such  an  affidavit, 
the  lessor  of  the  plaintiff  was  held  to 
be  entitled  to  discharge  it,  but  with- 
out costs.  Doe  dem,  Neville  and 
Another  v.  IJot/d,  330 

5.  Where  service  in  ejectment  had 
been  effected  on  the  servant  of  the 
tenant  on  the  premises,  who  promised 
to  convey  the  papers  which  were  left 
with  him  to  his  master,  and  the  pre- 
mises were  subsequently  found  to  be 
deserted,  the  Court  refused  to  grant 

pvAn  A  rnip  nisi  fnr  iiiHffmpnt.  ntrn\nRt. 
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costs,  unless  he  has  entered  into  the 
consent  rule.  Doe  dem.  PraUen  v. 
Boards  526 

11.  Where  upon  a  motion  for 
judgment  against  the  casual  ejector 
in  an  action  of  ejectment,  it  appeared 
that  at  the  time  of  serving  the  de- 
claration and  notice,  the  name  of  the 
tenant  in  possession  was  not  known, 
but  a  person  on  the  premises  came 
forward  and  said,  that  he  was  the 
tenant,  but  refused  to  give  his  name, 
and  the  name  of  the  original  lessee 
was  then  filled  in,  and  the  tenant  was 
served,  the  Court  granted  a  rule 
nisi.  Doe  dem.  Sir  R.  Fitzwygram 
V.  Roe^  672 

12.  Where  the  premises  in  ques- 
tion in  an  action  of  ejectment  were 
in  possession  of  a  charitable  associa- 
tion as  tenants,  the  Court  granted  a 
rule  for  judgment  against  the  casual 
ejector,  upon  afiidavit,  disclosing  ser- 
vice upon  the  matron  of  the  institu- 
tion on  the  premises,  and  upon  the 
secretary,  and  a  subsequent  acknow- 
ledgment by  the  solicitor  to  the  as- 
sociation of  the  declaration,  and 
notice  having  reached  his  hands. 
Doe  dem.  Fishmongers"  Company  v. 
Roey  689 

13.  A  sci.  fa.  issues  to  revive  a 
judgment  in  ejectment ;  though  such 
judgment  was  obtained  against  the 
casual  ejector,  and  so  the  merits 
were  not  tried.  Doe  dem.  Rams- 
bottom  and  Others  v.  Roe^         690 

14.  Where  such  a  writ  had  issued, 
and  one  H.  was  described  therein 
as  tenant  of  the  whole  premises,  but 
in  the  affidavit  of  service  of  notice  of 
the  writ  it  was  stated  that  he  was 
tenant  of  a  part  only ;  the  Court  re- 
fused to  grant  judgment  for  the  non- 
appearance of  that  tenant,  even  in 
respect  of  that  portion  of  the  pre- 
mises, of  which  he  was  in  possession, 

lb. 

15.  Where  the  tenant  in  pos- 
session of  the  premises  in  dispute  in 
an  action  of  ejectment,  was  an  attor- 


ney, the  Court  granted  a  rule  for 
judgment  against  the  casual  ejector, 
upon  an  affidavit  of  the  service  of 
the  declaration,  and  notice  upon  his 
clerk,  who  stated  himself  ready  to 
accept  service  for  his  employer.  Doe 
dem.  Bower  v.  /Joe,  923 

ELECTION. 
See  Issue  (Sevebal;. 

ERROR. 

See  Amendment,  2. 
New  Trial,  2. 
Outlawry,  1. 

1.  SembUy  that  the  Court  cannot 
quash  a  writ  of  error,  though  unduly 
allowed  by  the  officer. 

The  Court,  however,  possesses  au- 
thority over  the  acts  of  its  own  offi- 
cer, so  that  if  a  writ  of  error  be  un- 
duly allowed,  the  Court  may  inter- 
pose to  quash  such  allowance. 

Since  the  1 1  Geo.  4,  and  1  Wm.  4, 
c.  70,  s.  8,  a  second  writ  of  error 
does  not  lie  from  the  Queen*8  Bench 
to  the  Exchequer  Chamber,  on  the 
same  judgment,  even  though,  by 
such  second  writ  it  is  proposed  to 
attack  a  part  of  the  judgment,  dif- 
ferent from  that  on  which  the  judg- 
ment of  the  Court  of  error  proceeded 
on  the  first  argument.  Holmes  v. 
Newlands,  716 

2.  To  assumpsit  on  a  building 
agreement,  the  defendant  pleaded 
non-assumpsit,  together  with  a  plea, 
that  before  breach,  the  contract  was 
rescinded  by  mutual  agreement ; 
judgment  having  been  entered  on 
both  issues  for  defendant:  Held,  on 
error,  that  there  was  no  inconsistency 
on  the  record.     Cooper  v.  Langdon^ 

836 

ESCAPE. 
See  Sheriff,  7. 
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ESTOPPEL. 
See  TuESPABS,  2. 

ESTREAT. 

See  Cokoheb's  Inquisitioh. 
Recognizance. 

EVIDENCE. 

See  Bankrupt,  1. 
Idshtitt. 

Notice  (to  produce). 
Power,  1. 

Railwat  Company,  3. 
Stamp,  2. 

1.  Iq  an  action  agunst  a  sheriff 
for  a  false  return  of  nulla  bona,  to 
which  the  defence  is,  that  prior  writs 
are  in  the  hands  of  the  sheriff,  to  an 
amount  sufficient  to  cover  the  whole 
of  defendant's  goods,  the  plaintiff 
may  give  evidence  that  the  judg- 
ments and  prior  executions  are  fraud- 
ulent and  void,  without  proving  that 
the  sheriff  was  a  party  to,  or  had 
notice  of  the  fraud,  and  for  that  pur- 
pose, the  conduct  of  the  debtor,  with 
respect  to  previous  executions  con- 
nected with  the  fraud,  is  admissible. 
Imray  v.  Magnayj  631 

2.  Where  a  sheriff  has  seized 
goods  under  a  writ  issued  upon  a 
judgment,  fraudulent,  under  13  Eliz. 
c.  5,  against  creditors,  and  such 
goods  remain  in  his  hands,  he  is 
bound  to  seize  and  sell  them  under  a 
subsequent  writ  founded  on  a  bon4 
fide  debt.  lb. 

EXAMINED  COPY. 
See  Stabip,  2. 

EXCEPTIONS. 
See  Laches,  2. 

EXECUTION. 

See  Company,  (Public),  2,  6,  7. 
Sheriff,  4. 

Semble,  that    where  a  party  had 


FINES,  he 

obtained  a  mle  absolute  for  cos 
the  day,  and  he  has  procured 
coats  to  be  taxed,  and  the  Mai 
aUocatur  to  be  indorsed  on  the 
he  may  issue  execution  under 
1  h  2  Vict,  c  110,  8.  18,  foi 
amount  of  those  costs,  without 
fresh  rule  of  Court,  specifyin 
distinct  terms,  what  their  amoui 
The  Court,  upon  an  applic 
for  such  a  fresh  rule,  refused  ti 
tertain  the  motion,  and  left  the  ] 
to  proceed  at  his  own  peril.  Hi 
V.  Paterton, 

EXECUTOR. 

See  Attorney. 
Taxation,  1. 

EXCHEQUER. 
See  Cbown  (Debtob),  1. 

EXTENT. 
See  Sheriff,  6. 

FALSE  IMPRISONMEN1 
See  Plea,  10. 

FEME  SOLE. 

See  Bankrupt,  3. 

A  feme  sole  plaintifl^  who  mi 
before  final  judgment,  may  su€ 
execution  without  making  her 
band  a  party  to  the  record  by 
facias,  the  marriage  being  only 
ter  of  plea  in  abatement.  fFaU 
CroUingy 

FINES  AND  RECOVERIE 

The  Court  refused  to  disp 
with  the  concurrence  of  the 
band  of  a  married  woman  on  an 
plication  by  her  under  the  91st 
tion  of  the  Fines  and  Recoveries 
(3  &  4  Wm.  4,  c,  74,)  to  be  pei 
ted  to  convey  her  interest  in  ai 
tate,  although  it  was  stated  ths 


FRIVOLOUS,  &c. 

and  the  applicant  were  living  apart 
by  mutual  consent,  and  that  he  was 
in  a  "  very  nervous  and  exciteable 
state,  and  that  it  would  be  very  dif- 
ficult, if  not  impossible  to  procure 
the  execution  by  him  of  any  deed," 
until  it  was  sworn  that  an  application 
had  been  made  to  him  with  that  ob- 
ject, and  refused.  Be  Hester  Mur- 
phy, 110 

FORCIBLE  ENTRY. 
See  Mandamus,  1. 

FORFEITURE. 
See  Coroner's  Inquisition. 

FRAUD. 

See  Evidence. 

Pleas,  (Several). 

FRAUDULENT  PREFERENCE. 

To  trover  by  the  assignees  of  a 
bankrupt,  against  the  sheriff,  the 
latter  pleaded  a  judgment  recovered, 
and  execution  levied  by  seizure  prior 
to  the  fiat,  and  without  notice  of  any 
act  of  bankruptcy.  The  plaintiffs 
replied,  that  the  judgment  and  exe- 
cution were  founded  on  a  warrant  of 
attorney  given  by  the  bankrupt  by 
way  of  fraudulent  preference.  The 
rejoinder  traversed  the  fraudulent 
preference,  and  issue  was  found  for 
the  defendants :  Held,  that  the  plain- 
tiffs were  entitled  to  judgment,  non 
obstante  veredicto,  the  record  shew- 
ing the  case  to  come  within  section 
108  of  6  Geo.  4,  c.  16.  Rawdon 
and  Another,  Assignees  of  Wood- 
house,  a  Bankrupt,  v.  Wentworth, 
Esq.  and  Sykes,  2b7 

FRIVOLOUS  DEMURRER. 
See  Demurrer,  (Frivolous). 
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GENERAL  ISSUE. 

See  Plea,  3,  6,  8,  11. 
Power,  1. 
Use  and  Occupation. 

GUARANTEE. 

See  Set-off,  1. 

The  plaintiff,  (the  acceptor  of  a 
bill,)  sent  his  son  to  the  defendant, 
(who  represented  himself  to  be  the 
holder,)  with  directions  to  pay  the 
amount,  and  bring  back  the  bill. 
The  son  paid  the  money,  but  the  de- 
fendant refused  to  give  up  the  bill. 
The  plaintiff  again  sent  his  son  with 
directions  to  bring  back  the  bill  or 
the  money ;  the  son  returned  without 
either.  The  plaintiff  afterwards  ac- 
cepted the  guarantee  of  a  third 
person. 

Held,  in  an  action  for  money  had 
and  received,  that  the  guarantee 
operated  by  way  of  accord  and  satis- 
faction, and  ought  to  have  been 
specially  pleaded.  Alexander  v. 
Strong,  266 

HABEAS  CORPUS. 

The  application  for  a  habeas  corpus 
ad  testificandum  should  be  made  to 
a  Judge  at  Chambers,  and  not  to 
Court.     Brotvne  v.  Gishome,      963 

HABERE  FACIAS  POSSES- 
SIONEM. 

See  Ejectment,  9. 

HUSBAND  AND  WIFE. 

See  Bankrupt,  3. 
Feme  Sole. 
Fines  a?5d  Recoveries. 

IDENTITY. 

A  decluration  for  negligently  na- 
vigating a  vessel,  described  the  de- 
fendant as  William  Henderson,  a 
pilot:    At  the  trial,   the  plaintiff's 


See  Mandamcs,  2. 

Notice  (to  Produce). 

INDICTMENT. 
See  Certiorari,  2. 

INDORSEE. 

See  Declaration,  3. 
Plea,  5. 

INDORSEE. 

See  Declaration,  3. 
Plea,  5. 

INDORSEMENT,  (ON  PRO- 

CESS). 

See  Capias  ad  Satisfacucnddji, 
2. 
Pauper,  4. 
Summons,  3,  4. 

INDUCEMENT. 
See  Plea,  13. 

INJUNCTION. 
See  Interpleader,  1. 

ILLEGAL  RACE. 


INTERPLEADER. 
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INSPECTION  OF  DOCUMENTS. 

Where  a  devisee  of  a  rent-charge, 
OQ  certain  copyholds  was  desirous  of 
completing  his  title,  the  Court 
granted  a  rule  absolute  in  the  first 
instance  for  the  usual  limited  in- 
spection of  the  rolls  of  the  manor, 
although  the  applicant  was  not  a 
copyholder.     Ex  parte  Barnes^     20 

INSURANCE. 

See  Issuable  Plea. 
Plea,  8. 
Pleas  (Several). 

INTEREST. 
See  Arbitration,  4. 

INTERPLEADER. 
See  Sheriff  (Return  of). 

1 .  Where  a  Judge's  order  has  been 
made  for  paying  a  certain  sum  of 
money  out  of  Court,  to  a  claimant 
under  an  interpleader  rule,  the 
Court  will  not  refuse  to  enforce  that 
order,  because  there  is  a  creditor's 
suit  pending  in  equity  against  the 
claimant,  and  an  injunction  granted, 
which  has  not  been  served  on  the 
officers  of  the  Court.  Smithy  Admi- 
nistratrix of  Smith  y.  CUnchy  48 

2.  The  Court  will  not  grant  an 
interpleader  rule,  where  an  action 
has  been  brought  against  the  holder 
of  a  stake  deposited  with  him  to 
abide  the  event  of  an  illegal  race. 
Applegarth  v.  CoUeyy  223 

3.  The  assignees  of  a  bankrupt 
having  set  up  a  claim  to  certain  goods 
in  the  possession  of  a  carrier,  the 
latter  applied  to  a  Judge  under  the 
first  section  of  the  Interpleader  Act, 
when  it  was  ordered,  that  unless 
cause  was  shewn  to  the  contrary,  on 
a  day  named,  the  assignees  be  barred 
their  claim,  and  pay  the  costs. 
The  assignees  attended  on  the  day 
named,   when  the  order  was   dis- 


charged. Subsequently,  summonses 
were  served,  calling  on  the  plaintiffs 
and  the  assignees  to  state  the  nature 
and  particulars  of  their  respective 
claims.  The  assignees  did  not  attend 
upon  any  of  these  summonses :  Held^ 
that  the  Judge  had  no  jurisdiction 
under  the  Interpleader  Act,  to  order 
the  assignees  to  pay  costs.  Graze- 
brook  and  Another  v.  Pickford  and 
Another,  248 

4.  Where  an  interpleader  sum- 
mons under  1  &  2  Vict.  c.  46,  has 
been  heard  by  a  Judge  at  Chambers, 
the  Court  has  no  jurisdiction  as  to 
costs.     Burgh  v.  Schojield^  261 

6.  The  Court  has  jurisdiction  to 
review  an  interpleader  order  made 
by  a  Judge  at  Chambers,  under  the 
1  &  2  Vict.  c.  45,  s.  2.  Teggin  and 
Another,  ExecutorSySfC,  v.  Longford, 

467 

6.  The  assignees  of  a  bankrupt 
having  sued  a  banker  for  money 
deposited  with  him  by  the  bankrupt, 
a  third  party  claimed  the  money  as 
part  of  a  fund  which  the  bankrupt 
held  in  trust.  On  an  interpleader 
rule,  the  Court  ordered  an  action  to 
be  brought  in  the  name  of  the  bank- 
rupt, against  the  assignees,  the  cestui 
que  trust  to  find  security  for  the 
defendant's  costs.  Frost  and  Ano- 
ther, Assignees  of  Slater,  a  Bank- 
rupt, V.  Heywood  and  Another,  801 

7.  The  affidavit  in  support  of  an 
interpleader  rule,  should  shew  that 
the  application  was  made  before  plea 
pleaded,  lb. 

8.  An  interpleader  rule  called  on 
the  parties  to  appear  before  the 
Court  "  in  order  that  it  might 
exercise  its  jurisdiction  on  the 
adjustment  of  the  several  claims:" 
Held,  sufficient  in  terms,  lb. 

9.  Where  money  is  paid  into 
Court  to  abide  the  event  of  an  inter- 
pleader issue,  the  application  by  the 
successful  party  to  obtain  the 
payment  of  the  money  out  of  Court 
to  him,  must  be  made  in  the  original 


1098     ISSUE  (JOINING). 


JUDGE,  &c 


action  and  not  in  tbe  issoe.     Levi  ▼. 
Cbyfc,  932 

10.  Where  a  defendant  applied  to 
the  Court  to  set  aside  a  warrant  of 
attorney,  judgment  and  execution,  on 
the  ground  of  usury,  but  the  rule 
was  discharged  upon  an  objection 
that  the  applicant  did  not  produce  a 
verified  copy  of  the  instrument ;  it 
was  held,  that  it  was  incompetent  for 
lum  to  come  to  the  Court  a  second 
time,  with  a  like  motion  npon  the 
same  materials,  with  the  addition 
only  of  an  affidavit,  verifying  the 
warrant  of  attorney,  Ih, 

INTERROGATORIES. 

1.  Where  a  defendant  in  ejectment 
was  in  custody  on  an  attachment  for 
non-performance  of  an  award,  the 
prosecutor  was  ruled  to  exhibit 
interrogatories :  he  did  so,  and  they 
were  filed;  but  not  ruling  the 
defendant  to  appear  before  the 
examiners,  the  Court  discharged  the 
defendant  on  baiL  Doe  denu  Clarke 
V.  StiUweU,  18 

2.  In  an  information  at  the  suit  of 
the  Crown,  the  Court  will  grant  a 
rule  for  a  mandamus  to  examine 
witnesses  in  India,  upon  the  state- 
ment of  her  Majesty's  Attorney 
General,  that  the  writ  b  necessary, 
and  will  not  require  the  production 
of  any  affidavit  in  support  of  that 
statement.     Regina  v.  Douglcu,  416 

IRREGULARITY. 

See  Amendment,  1. 

Cafias  ad  Satisfaciendum,  1. 
CoBfPANT  (Public),  6. 
Nullity. 

ISSUE  (JOINING). 

To  debt  by  drawer  against  acceptor 
of  a  bill  of  exchange,  the  defendant 
pleaded  a  set-off.  The  plaintiff 
replied  that  the  causes  of  set-off  did 
not  accrue  within  six  years  before  the 
commencement   of    the   suit       on- 


cloding  to  the  couDtry:    The  i 
fendant  added  the  similiter. 

Heldy  after  verdict  for  plaint 
that  there  was  no  definite  iss 
joined.     Spong  v.  fVrighij  S 

ISSUABLE  PLEA. 

See  Waitxr,  1. 

To  assumpsit  for  premiums 
insurance,  money  paid,  and  mon 
due  on  an  account  stated,  the  c 
fendant  being  underterms  of  pleadi 
issuably,  pleaded  a  set-off  of  1,50( 
for  a  total  loss  on  a  policy  of  assurai: 
for  freight.  The  plaintiff  havi 
signed  judgment  on  the  ground  tl 
the  plea  was  non-issuable,  the  Coi 
set  aside  the  judgment  without  cos 

Qiuerey  whether  unliquidated  li 
ses  on  a  policy  of  assurance  can 
made    the     subject    of    a    set-c 
Thomson,  Public  Officer  oftheFot 
Marine  Insurance  Company  v.  Rt 


man. 


]Q 


ISSUABLY  (PLEADING). 
See  Affidavit,  4. 

ISSUES  (SEVERAL). 

The  plaintiff  has  the  optic 
(subject  to  the  discretion  of  t 
Court,)  of  determining  whether  t 
issues  in  law  or  in  fact  shall  be  fi: 
decided.  Cruchnell  v.  Trueman  a 
Another,  2'i 

JUDGE,  (CERTIFICATE  OF 

See  Special  Jury. 

1 .  In  an  action  of  trespass  for 
assault  and  false  imprisonment, 
appeared  that  the  plaintiff  was 
constable,  and  the  defendant  a  sup< 
intendant  in  the  Metropolitan  Poll 
Force,  and  that  the  cause  of  acti 
was  the  detention  of  the  plaintiff 
custody,  for  refusing  to  give  up  1 
police  uniform,  contrary  to  the  poli 
regulations ;  the  plaintiff  having  € 


JUDGES,  &c. 


JUDGES,  &c. 
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tained  a  verdict,  it  was  held,  that 
the  case  did  not  fall  within  the  oper- 
ation of  the  41st  section  of  the  10 
Geo.  4,  c.  44,  which  provides  that 
in  an  action  brought  for  anything 
done  in  execution  of  that  act,  no 
plaintiff  shall  recover  costs,  unless 
he  obtains  the  certificate  of  the 
Judge  who  tries  the  cause,  and  that 
the  plaintiff  was  entitled  to  his  costs, 
without  such  certificate.  Bartholo- 
mcuj  V.  Carter y  111 

2.  A  certificate  in  order  to  entitle 
the  plaintiff  to  costs,  under  the  sta- 
tute 3  &  4  Vict.  c.  24,  that  an  action 
was  "  really  brought  to  try  a  right, 
besides  the  mere  right  to  recover 
damages,^  is  valid,  although  it  be 
not  applied  for  until  one  of  the  jurors 
in  another  cause  has  been  sworn, 
and  although  it  be  not  actually  given 
until  the  whole  of  them  are  sworn. 
Nelmes  v.  Hedge$  and  Others^     350 

JUDGE,  (NOTES  OF). 
See  Amendment,  3. 

JUDGE,  (ORDER  OF). 

See  Arrest,  2. 

Interpleadbb,  4,  5. 

JUDGES,  (ORDER  OF). 

See  Arrest,  (Discharge  From), 
1,2. 

1.  The  plaintiff  declared  in  as- 
sumpsit, and  the  declaration  con- 
tained four  counts;  the  defendant 
pleaded  non-assumpsit  to  the  last 
three  counts,  and  to  the  first  count 
delivered  a  special  demurrer;  the 
defendant  having  eventually  obtained 
judgment  on  the  demurrer,  an  order 
was  granted  to  him,  that  he  should 
be  at  liberty  to  add  pleas  of  payment 
and  set-off;  the  pleas  were  delivered, 
but  bore  no  date,  and  were  not  signed 
by  counsel ;  the  plaintiff  thereupon 
signed  interlocutory  judgment  for 
want  of  a  plea,  and  delivered  a  no- 


tice of  inquiry  of  damages:  HM^ 
that  such  judgment  was  irregular, 
for  that  even  supposing  the  two  pleas 
of  payment  and  set-off  to  have  been 
nullities,  the  unobjectionable  plea  of 
the  general  issue  still  remained  un- 
tried upon  the  record. 

A  Judge*s  order  for  setting  aside 
a  judgment  signed  by  the  plaintiff 
for  want  of  a  plea,  was  obtamed  on 
the  14th  of  July,  (in  Vacation,)  and 
by  the  order  it  was  directed,  that 
the  costs  of  the  application  diould 
be  paid  by  the  plaintiff;  on  the  16th 
of  July,  the  costs  were  taxed,  and 
the  Master's  allocatur  indorsed  on 
the  order  ;  on  the  same  day,  a  rule 
was  drawn  up,  as  of  Trinity  Term, 
5  Vict.,  but  dated  the  16th  of  July, 
which  recited,  in  terms,  the  Judge's 
order  of  the  14th,  and  made  ^t 
order  a  rule  of  Court,  and  further 
directed,  that  the  plaintiff  shonld 
pay  the  costs  of  the  application  for 
that  rule.  The  costs  of  the  rule 
were  taxed  on  the  18th  of  July,  and 
on  the  same  day  the  defendant  issued 
a  writ  of  fi.  fa.,  to  levy  9/.  6*.  8rf., 
being  the  amount  of  costs  taxed  on 
the  Judge's  order,  and  also  on  the 
rule  of  Court,  such  writ  being  in  the 
form,  No.  8,  directed  by  the  Reg. 
Gen ,  H.  T.,  2  Vict.,  to  be  used  on 
an  order  of  Court  for  the  payment 
of  money :  Held,  first,  that  the  rule 
was  regular,  in  making  the  Judge's 
order  a  rule  of  Court,  as  of  T.  T., 
although  such  order  was  dated  and 
granted  in  Vacation  ;  and,  secondly, 
that  the  writ  of  fi.  fa.,  issued  on  such 
rule,  was  invalid,  and  that  the  form 
of  writ  which  should  have  been 
adopted,  was  No.  9,  Reg.  Gen., 
H.  T.,  2  Vict.,  described  to  be  a  writ 
of  ^,  fa.  on  an  order  of  Court,  for 
the  payment  of  money  and  costs; 
for  that  the  costs  of  making  the 
Judge's  order  a  rule  of  Court,  were 
not  yet  ascertained  at  the  time  of 
making  such  rule,  and  that  those 
costs  should  therefore  have  been  dis- 
tinguished from  the  previous  costs 


JUDGE,  (POWER  OF). 
See  Amendment,  3. 

JUDGMENT. 
See  Pauper,  3. 

1 .  In  a  Middlesex  cause,  the  time 
for  pleading  expired  on  the  30th  of 
May;  on  that  day  the  defendant 
obtained  a  rule  to  change  the  venue 
to  Surrey,  which  he  served  at  ten 
o'clock,  on  the  morning  of  the  Slst, 
but  delivered  no  plea:  the  plaintiff 
signed  judgment  for  want  of  a  plea 
on  the  same  day:  Heldy  that  the 
judgment  was  signed  too  soon.  iVt- 
ckols  V.  Stockbruigey  96 

2.  In  an  action  of  debt,  the  aggre- 
gate amount  claimed  in  the  declara- 
tion, was  1500/. ;  the  plaintiff  signed 
judgment  by  default,  and  the  entry 
in  the  Master's  book  denoted  no  sum 
as  that  for  which  judgment  was  en- 
tered ;  a  writ  of  fi.  fa.  having  been 
issued  for  5141.,  the  defendant  ob- 
tained a  summons  at  Chambers,  to 
set  aside  the  writ,  on  the  ground 
that  the  judgment  must  be  taken  to 
be  for  1500/.,  and  that  there  was, 
consequently,  a  variance;  the  first 
summons  was  not  attended,  and 
pending  a  second  summons,  the 
plaintiff  made  up  and  carried  in  the 
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JUDGMENT,  kc. 


JUDGMENT,  He.        1101 


In  Town  Oues. — Issue  joined  io, 
or  in  VacatioD,  before  any  Term,  a 
motion  for  judgment  as  in  case  of  a 
nonsuit,  may  be  made  in  the  second 
Term  next  after.  Thus,  issue  joined 
in,  or  in  Vacation  before  Hilary 
Term,  motion  may  be  made  in 
Trinity  Term. 

In  Country  Causes, — Issue  joined 
in,  or  in  Vacation,  before  an  issu- 
able Term. 

Motion  after  lapse  of  two  Assizes. 

Issue  joined  in,  or  in  Vacation, 
before  a  non-issuable  Term. 

Motion  after  a  lapse  of  one  Assize. 
Judgment  {as  in  case  of  a  Nonsuit\ 

326 

1.  Judgment  as  in  case  of  a  non- 
suit may  be  moved  for  in  a  town 
cause,  where  issue  is  joined  in,  or  in 
the  Vacation  before,  a  Term,  in  the 
second  Term  next  after,  namely,  the 
third  Term  inclusive;  in  a  country 
cause,  issue  being  joined  in,  or  in  the 
Vacation  before,  an  issuable  Term, 
the  motion  may  be  made  after  the 
lapse  of  two  Assizes;  issue  being 
joined  in,  or  in  the  Vacation  before, 
a  non-issuable  Term,  the  motion 
may  be  made  after  the  lapse  of  one 
assize.     Ellis  v.  Stebbing,  118 

2.  Where  in  answer  to  a  rule  for 
judgment  as  in  case  of  a  nonsuit  in 
a  country  cause,  it  was  sworn  by  way 
of  excuse,  by  the  clerk  to  the  London 
agent  of  the  plaintiff's  attorney,  that 
he  had  '^  been  informed,  and  verily 
believed  that  the  plaintiff  was  not 
prepared  with  sufficient  evidence  to 
go  to  trial;"  the  Court  discharged 
the  rule  upon  a  peremptory  under- 
taking.    Farmer  v.  Cross,  387 

3.  Where,  in  answer  to  a  rule  for 
judgment  as  in  case  of  a  nonsuit, 
affidavits  were  produced,  stating  that 
since  issue  joined  the  defendant  had 
applied  for  relief  to  the  Insolvent 
Court,  and  had  filed  his  schedule,  in 
which  the  plaintiff's  debt  was  ad- 
mitted; the  Court  discharged  the 
rule  with  costs,  even  though  it  was 
not  sworn  that  the  plaintiff  was  not 


aware  of  the  defendant's  insolvency 
before  the  commencement  of  the 
suit.     FeathersUme  v.  Bourne,    389 

4.  Where,  in  a  country  cause,  the 
plaintiff  had  given  notice  of  trial  for 
the  Summer  Assizes,  and  the  de- 
fendant subsequently  applied  to  him, 
and  expressed  a  wish  to  settle  the  ac- 
tion, and  was  supplied  with  the  terms 
upon  which  the  plaintiffwould  consent 
to  such  settlement,  and  pending  the  ne- 
gotiation, the  time  in  which  the  cause 
could  be  tried  passed  over,  and  the 
defendant  subsequently  obtained  a 
rule  for  judgment  as  in  case  of  a 
nonsuit,  the  Court  discharged  such 
rule  with  costs,  as  having  been  ob- 
tained against  good  faith.  Foshery 
V.  Butler  and  Lawrence^  390 

5.  Where  issue  was  joined  with 
three  only  of  four  defendants,  and 
the  other  had  obtained  his  discharge 
under  the  Insolvent  Debtors'  Act, 
since  the  commencement  of  the  suit: 
Held,  that  there  could  be  no  rule  for 
judgment  as  in  case  of  a  nonsuit. 
Jackson  V.  Uuing  and  Fowr  Others, 

543 

6.  The  time  for  moving  for  judg- 
ment as  in  case  of  a  nonsuit  is  the 
same,  whether  the  trial  is  to  take 
place  before  the  sheriff,  or  at  Nisi 
Prius.     Harrison  v.  Jones,  798 

7.  Where  the  affidavit  in  support 
of  a  motion  for  judgment  as  in  case 
of  a  nonsuit,  did  not  disclose  whether 
the  cause  was  of  town  or  country 
origin,  and  if  it  were  a  country 
cause,  the  motion  would  have  been 
too  soon,  the  Court  discharged  the 
rule. 

Held,  also,  that  the  motion  could 
not  be  subsequently  renewed  upon 
amended  affidavits  after  being  so  dis- 
posed of.     Withers  v.  Spooner,   884 

8.  Where,  in  answer  to  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  it 
appeared  that  notice  of  trial  had  been 
given,  and  that  before  the  day  of 
trial,  the  wife  of  the  defendant,  who 
was  living  separate  fit>m  her  husband, 
settled  the  action,  but  that  the  de- 


1102      JURISDICTION,  &c. 

fendant  received  no  formal  notice  of 
the  abandonment  of  the  action,  al- 
though in  a  private  conversation  the 
plaintiff  mentioned  such  settlement 
to  the  defendant;  the  Court  dis- 
charged the  rule  only  upon  a  stet 
processus,  or  peremptory  undertaking 
being  given,  and  on  payment  of  the 
costs  of  the  day.     WorUey  v.  GedgCy 

937 
9.  Where  issue  was  joined  on  the 
20th  of  July,  and  on  the  same  day 
notice  of  trial  was  given  for  the  en- 
suing Assizes ;  but  on  the  25th,  the 
plainti£P  countermanded  such  notice ; 
upon  a  motion  for  judgment  as  in 
case  of  a  nonsuit,  the  plaintiff  swore 
that  the  defendant  was  insolvent, 
and  that  he  was  not  aware  of  his  in- 
solvency at  the  time  of  issue  being 
joined;  and  it  was  held,  that  the 
defendant  was  entitled  to  a  per- 
emptory undertaking,  or  to  make  his 
rule  absolute,  the  plaintiff  having 
allowed  proceedings  in  the  cause  to 
go  on,  after  he  had  become  ac- 
quainted with  the  fact  of  the  defend- 
ant's insolvency.  Aitcheson  v.  Marshy 
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JUDICIAL  NOTICE. 
See  New  Trial,  5. 

JURAT. 

See  Affidavit,  1,  2,  5. 

A  jurat  to  a  joint  affidavit  of  two 
deponents,  "  Sworn  before  me,  C. 
C,"  is  insufficient.  Luckington  v. 
Aihertony  904 


JURISDICTION  (OF  COURT). 

See  Chaitoino  Stock,  1. 
Crown  (Debtor),  2. 
Error,  1. 

Interpleader,  4,  6. 
Release. 
Sheriff,  3,  8. 


LACHES. 

JURY. 

See  Amendbient,  2. 
New  Trial,  3,  7. 
Waiveji,  2. 

A  challenge  to  the  array  or 
polls  should  be  entered  at 
time  on  the  nisi  prius  recc 
together  with  the  grounds  of 
The  Mayovy  Aldermetij  and  I 
gesses  of  the  Borough  of  Carman 
V.  Evans  and  Others^ 

LACHES. 

See  Ajcendbcent.  2,  3. 

Capias  ad  Satisfaciendus 
Conviction,  2. 
Mandabius,  8. 
Warrant  (of  Attorney), 
Warrant  (of  Justices),  4 

1.  Where  judgment  was  irre 
larly  signed,  and  execution  leviet 
the  9th  of  March,  it  was  held 
late  to  apply  to  set  aside  the  ju 
ment  on  the  28th  of  April  follow! 
either  at  the  instance  of  the  defe 
ant  himself,  or  of  his  assignees, 
having  subsequently  become  ba 
rupt,  although  the  latter  were 
aware,  until  the  7th  of  April,  of 
irregularity  existing  in  the  judgmi 
Weedon  v.  Garcia^ 

2.  An  information  having  b 
tried  at  the  Summer  Assizes, 
defendant  tendered  a  bill  of  exc 
tions  to  the  learned  Judge,  and 
the  day  afler  the  trial,  supplied  i 
with  a  sketch  of  the  exceptions  : 
the  3rd  of  November,  the  defend 
furnished  the  prosecutor  with  a  di 
of  the  bill  of  exceptions  for  his 
proval ;  on  the  5th  of  November,  i 
draft  being  still  in  the  hands  of  i 
prosecutor,  the  defendant  moved 
a  rule  to  restrain  the  prosecutor  fr 
proceeding  on  his  judgment,  ui 
one  week  after  the  bill  of  excepti( 
had  been  sealed ;  on  the  7th  of  ^ 
vember  (the  fifth  day  of  Term),  t 
prosecutor  signed  judgment :  He 
that  the  defendant  had  been  su 


LIBEL. 
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ciently  prompt  in  bis  proceedings, 
and  that  he  was  entitled  to  a  reason- 
able time  to  seal  his  bill  of  exceptions 
and  to  sue  out  a  writ  of  error,  and 
the  Court  refused  to  compel  him  to 
pay  the  costs  of  the  application,  but 
directed  them  to  be  costs  in  the 
cause ;  or  to  impose  a  term  upon  him 
to  enter  the  fact  upon  record,  that 
the  bill  of  exceptions  was  sealed  after 
judgment  signed.  Regina  v.  Row- 
ley, 335 
3.  The  rule  of  Court  of  H.  T.,  2 
Wm.  4,  r.  33,  which  provides,  that 
no  application  to  set  aside  process  or 
proceedings,  on  the  ground  of  irre- 
gularity, shall  be  allowed,  unless  made 
within  a  reasonable  time,  applies  as 
strongly  to  the  cases  of  prisoners,  as 
of  other  persons.  Claridge  y,  M^Ken- 
zie,                                                898 

LANDLORD  AND  TENANT. 

A  tenant  holding  from  quarter  to 
quarter,  subject  to  a  determination 
of  the  tenancy,  by  three  months*  no- 
tice to  quit,  cannot  be  compelled  to 
enter  into  the  recognizance  prescribed 
by  the  1  Geo.  4,  c.  87,  s.  1.  Doe 
dem.  Carter  and  Others  v.  Roe,    449 

LAST  DAY  OF  TERM. 
See  Precedence  of  Motion. 

LEGACY. 
See  Notice  to  Produce. 

LEGITIMACY. 
See  Vagrant. 

LESSOR  AND  LESSEE. 
See  Damages. 

LIBEL. 
See  Pi£A,  13. 


LIEN. 
See  Plea,  3. 

LIMITATIONS  (STATUTE  OF). 
See  Issue  (Joining). 

L  To  a  plea  of  the  Statute  of  Li- 
mitations, the  plaintiff  replied  that  a 
writ  issued  under  the  2  Wm.  4,  c.  39, 
s.  10,  and  alleged  that  the  writ  was 
returned  "  by  Henry  Weeks  and 
William  Gilbertson :"  Held,  no  ground 
of  special  demurrer.  Williams^  Exe- 
cutor  of  Williams  v.  Williams^     209 

2.  Every  writ  issued  under  the  2 
Wm.  4,  c.  39,  s.  10,  in  continuation 
of  a  preceding  writ,  should  contain  a 
memorandum,  not  only  of  the  date, 
but  also  of  the  return  of  that  writ, 

lb. 

3.  Qu€Brej  whether  a  replication 
of  writs  having  issued  under  the  above 
statute,  should  conclude  with  a  veri- 
fication by  the  record,  or  refer  to  it, 

lb. 

4.  The  Court  allowed  the  memo- 
randum and  appearance  required  by 
the  2  Wm.  4,  c.  39,  s.  10,  to  pre- 
vent the  operation  of  the  Statute  of 
Limitations  to  be  amended,  and  the 
roll  made  conformable  to  it,  after  an 
amendment  on  demurrer  to  a  repli- 
cation to  a  plea  of  the  Statute  of  Li- 
mitations. Williamsy  Executor,  ^c, 
V.  WaUams,  609 

LOAN  COMMISSIONERS. 
See  Crown  (Debtob),  1. 

MAGISTRATE. 

See  Cbuunal  Infobmation. 
Mandamus,  1,  2,  4. 

MANDAMUS. 

See  Conviction. 

Intebbooatobies,  2. 
Wabbant  (of  Justices). 

1.  The  Court  refused  to  grant  a 


Uftmpton  uoort  ralace,  and  tbat  ttie 
officers  of  the  Crown  claimed  that  the 
property  was  exempt  from  the  ope- 
ration of  such  warrants,  and  threat- 
ened proceedings  if  they  were  exe- 
cuted, the  Court  nevertheless  granted 
the  writ,  and  refused  to  call  upon  the 
applicant  parish  to  give  the  magis- 
trates an  indemnity  against  the  con- 
sequences of  any  proceedings  which 
might  be  taken.  Regina  v.  Tke 
Justices  afyUddleseXj  385 

3.  Where  magistrates  have  taken 
the  examination  of  a  pauper  brought 
before  them  with  a  view  to  an  order 
oC  removal  being  made,  but  have 
refused  to  make  such  order,  on  the 
ground  of  the  examination  disclosing 
a  settlement  in  the  applicant  parish, 
the  Court  will  not,  on  a  suggestion 
that  the  refusal  is  founded  upon  er- 
roneous grounds,  grant  a  writ  of  man- 
damus to  the  justices,  to  compel  them 
to  make  such  order.  Regina  v.  Ed- 
ward  RogerSy  E$q,  and  Others^  Jus- 
tices of  the  City  o/ Radnor,  673 

4.  Where  the  examination  of  a 
pauper,  on  which  it  was  sought  to 
found  a  settlement  by  apprenticeship, 
stated,  in  terms,  that  the  pauper, 
when  about  sixteen  years  of  age, 
''was  put  out  and  bound  apprentice 
by  the  churchwardens  and  overseers 
of  the  poor  of  W.,  &c.,  to  W.  T.,  of 
the  township  of  D,"  but  contained  no 


MOTION  (NOTICE  OF). 


NEW  TRIAL. 
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was  obtained,  which  was  made  ab- 
solute on  the  17th  of  April,  1842, 
and  a  return  was  made  on  the  14th 
of  May  following,  and  the  prosecutor 
took  no  further  steps  down  to  the 
following  November,  and  then,  upon 
application,  refused  to  pay  the  costs 
of  the  proceedings,  the  Court  granted 
a  rule,  and  in  the  following  Easter 
Term  made  it  absolute,  requiring 
him  to  pay  the  costs  of  the  writ,  un- 
less by  the  first  day  of  the  following 
Term  he  proceeded  to  traverse  or 
impeach  the  return  which  had  been 
made.  Regina  v.  The  Mayovy  S^c. 
of  Dartmouth,  980 

9.  Where  upon  the  hearing  of  an 
appeal  at  Sessions,  upon  an  order  of 
removal,  the  appellant  parish  ad- 
mitted the  insufficiency  of  the  grounds 
of  appeal  stated  in  his  notice,  but  ap- 
plied for  an  adjournment  to  deliver 
fresh  grounds,  and  offered  to  pay  the 
costs  of  the  day,  but  the  magistrates 
refused  to  direct  such  adjournment, 
and  confirmed  the  order ;  it  was  held, 
that  this  Court  would  not  interpose 
to  order  continuances  to  be  entered, 
and  the  appeal  to  be  heard  on  its 
merits.  Regina  v.  The  Justices  of 
Staffordshire,  363 

MARSHAL. 
See  SfiiAix  Debtor. 

MEMBER  OF  PARLIAMENT. 
See  DiSTBiNOAS,  1. 

MEMORIAL. 

See  Annuity  Deed. 

Company  (Public),  4,  6. 

MINES. 
See  Costs,  1 . 

MOTION  (NOTICE  OF). 
See  Notice  (of  Motio!i). 

VOL.  II. — N.  8. 


MIS-TRIAL. 
See  Amendment,  2. 

MISPRISION. 
See  Amendment,  2 

NEW  ASSIGNMENT. 

See  Account  Stated. 

The  plaintiff  declared  in  debt  for 
19/.  18^.  6d.y  interest  due  on  a  pro- 
missory note ;  the  plaintiff  pleaded 
payment  as  to  all,  except  7/.  9*.,  and 
as  to  that  sum  payment  into  Court ; 
the  plaintiff 's  particulars  of  demand 
claimed  19/.  ISs.  6d, ;  at  the  trial,  the 
plaintiff  proved  that  the  whole  sum 
which  had  accrued  due  on  the  note, 
since  it  had  arrived  at  maturity,  was 
75/. ;  the  defendant  proved  payment 
to  the  amount  of  62/. ;  the  jury  de- 
ducting 7/.  9^.  (which  was  paid  into 
Court),  from  the  residue,  13/.,  gave 
a  verdict  for  the  plaintiff  51,  1 U. : 
the  Court  held  that  the  verdict  was 
right,  and  that  notwithstanding  the 
defendant's  plea  of  payment,  the 
plaintiff  was  not  bound  to  new  assign 
and  shew  that  it  was  for  a  sum  beyond 
that  already  paid,  that  he  brought 
his  action.     Kenningham  v.  Alison^ 

668 

NEW  TRLA.L. 

See  Insolvent. 

1 .  Where,  after  a  trial  of  a  cause 
had  in  Term,  a  party  seeks  to  obtain 
a  new  trial,  his  motion  must  be  made 
within  four  days  of  the  return  day  of 
the  distringas,  inclusive  of  the  return 
day :  So  where  a  cause  had  been 
tried  on  Thursday,  the  26th  of  May, 
and  the  distringas  was  returnable  on 
the  27th,  a  motion  on  the  following 
Wednesday,  the  1st  of  June,  was  held 
to  be  too  late.    Chapman  y,  El^y,  93 

2.  A  cause  being  at  issue,  notice 
of  trial  was  given  for  the  adjourned 
Sittings  in  London,  which  commen- 
ced on  the  14th   of  February:  on 

B  B  B  B  D.  p.  c. 
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NEW  TRIAL. 


NON  EST  FACTUM. 


Satordaj,  the  19ih  of  Fetiniary,  the 

parties  attended  a  summoos  before  a 

Judge,  who  made  an  order  that  the 

defendant     fhoold    be    allowed     to 

amend   ht4  pleas,  on  condition   that 

the  plaintiff  should  be  at  liberty,  ab- 

t^JmUl^^  to  go  to  trial  on  the  following 

Moodaj.  the  21st  of  Febniarj  :    the 

cause  was  tried  on  the  22nd  of  Feb- 

marr,  and  the  plaintiff  recovered  a 

▼erdict.     After  the  jury  were  sworn 

the  defendant  objected  to  the  record 

fiM"   irregolantj,  in  the  omission  of 

the  dates  of  the  teste  and  return  of 

the  venire  and  habeas  corpora,  and 

for  an  inlbnnalitj  in  the  award  of 

Teniiey  bizt  the  objections  being  orer- 

mled,   he  snbsequentlj   obtained   a 

writ  of  error  upon  the  same  grounds 

of  olijection:  Held,  upon  motion  to 

•ct  ande  the  trial  and  Terdict ;  first, 

that  the  application  was  against  good 

frith ;   secondly,  that  the  defendant 

had  waived  the  objection,  by  suing 

oat  the  writ  of  error ;  and  upon  cross 

niiiuon  by  the  plaintiff  for  leave  to 

amend  the  record ;  h^  also,   that 

soch  amendment  might  be  made,  the 

objections  being  against  good  faith. 

(hickieHony  t.  Giimm,  101 

3.  The  circumstance  of  two  of  the 
jury  having,  on  an  adjournment  of 
the  trial,  before  they  were  charged, 
dined  and  slept  at  the  house  of  the 
party  in  whose  favour  a  verdict  was 
ultimately  found,  does  not  vitiate  the 
verdict.  In  such  a  case,  it  is  dis- 
cretionary with  the  Court  to  set  aside 
the  verdict,  and  they  will  not  do  so, 
unless  there  Is  some  imputation  of 
unfoir  conduct.  Sir  John  Marrisj 
Bart. J  V.  I7rtaji  ami  Amoiker^    236 

4.  An  affidavit  in  support  of  a  rule 
nisi  for  a  new  trial,  must  be  sworn 
within  the  first  four  days  of  Term, 
although  the  Court  are  not  able  to 
hear  the  motion  imtil  after  that 
Term.      UHliams  v.  Mortimer^  509 

6.  On  a  motion  for  a  new  trial 
in  a  cause  tried  before  an  under- 
sheriff^  wherein  a  Judge  had  granted 
the  usual  order  for  a  aCay  of  proceed* 


ings,  the  rule  being  drawn  o] 
reading  such  order,  it  was  held 
the  order  need  not  be  verific 
affidarit.     Davis  y.  Parsons, 

6.  In  an  action  for  work 
labour,  the  partner  of  the  plain 
an  admissiUe  witness  on  the  pj 
the  defendant,  to  prove  his  par 
ship, 

7.  Though  the  Terdict  in  a 
action  has  been  found  for  the  de 
ant,  the  Court  ^s  the  power  to  j 
a  new  trial,  if  they  are  satisfied 
such  verdict  is  in  contraventi( 
the  law,  whether  the  error  has  a 
from  the  misdirection  of  the  Ji 
or  horn  a  misapprehension  of  th 
by  the  jury,  or  from  a  desire  oi 
part  of  the  jiuy  to  take  the  expoc 
of  the  law  into  their  own  hands. 
JUorney  Gemerai  v.  Rogers, 

NE-RECIPIATUR. 
See  NoncK  (or  Trial). 

NEXT  OF  KIN. 
See  WiTNEsa,  2. 

NOLLE  PROSEQUI. 

The  defendant  having  plead  e 
veral  pleas,  to  some  of  whicfc 
plaintiff  demurred,  and  on  o 
joined  issue,  the  demurrers  wen 
gued,  and  judgment  given  for  del 
ant.  The  plaintiff  not  having 
ceeded  to  trial  of  the  issues  in 
the  defendant  obtained  a  rule 
for  judgment  as  in  case  of  a  noc 
and  on  shewing  cause,  the  pla 
offered  a  stet  processus ;  at  the 
gestion  of  the  Court,  a  nolle  proc 
was  entered  to  so  much  of  the  d 
ration  as  applied  to  the  issues  in 
the  defendant  waiving  his  rigl 
costs  upon  such  nolle  prosequi. 

SetMe,  that  a  stet  processus 
not  be  entered  to  part  of  a  re< 
QMorringtom  ▼.  ArtkuTy 

NON  EST  FACTUM. 
See  DniURus  (Fbi¥<mx>c8), 


NOTICE,  &c. 


NOTICE,  kc. 
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NON  OBSTANTE  VEREDICTO. 
See  Refleadeb. 

NONSUIT. 
See  Paufeb,  3. 

NOT  GUILTY. 
See  Plea,  6,  13. 

NOT  POSSESSED. 

See  Bankrupt,  2. 
Costs,  1. 
Plea,  6. 

NOTES  (OF  JUDGE). 
See  Amendment,  3. 

NOTICE. 

Notice  of  an  act  of  bankruptcy 
given  to  the  sheriff  or  his  officer  in 
possession,  is  not  a  notice  to  the  exe* 
cution  creditor. 

SembUy  that  a  general  notice  to 
an  execution  creditor,  that  the  de- 
fendant has  committed  an  act  of 
bankruptcy,  is  sufficient,  without  par- 
ticularly specifying  it.  Ramsey  and 
Others,  Assignees  of  Boden,  a  Bank- 
rupt, V.  Eaton,  219 

NOTICE  (OF  ACTION). 

1.  An  Act  for  improving  the  town 
of  Stalybridge,  empowered  commis- 
sioners to  appoint  constables  for  exe- 
cuting all  such  warrants  as  a  justice 
of  the  peace  should  direct  to  be  exe- 
cuted within  the  town,  and  the  act 
required  notice  of  action  "  for  any- 
thing done  in  pursuance  of  it." 

Held,  that  a  constable  appointed 
under  the  act,  and  directed  by  the 
warrant  of  a  justice  to  enter  a  house 
and  seize  goods  under  the  1 1  Geo.  2, 
c.  19,  was  not  entitled  to  notice  of 
action.  Shatwell  v.  Hcdl,  Lee, 
Priestly  and  Broadbent,  567 

2.  A  notice  of  action  under  the 
24  Geo.  2,  c.  44,  s.  1,  is  not  bad,  by 
reason  of  its  being  signed  by  the 


plaintiff,  or  of  its  being  served,  not 
by  the  attorney,  but  by  his  clerk. 
Morgan  v.  Leach  and  Another,  522 

NOTICE  (OF  APPEAL). 
See  CoNViCTON,  2,  3. 

NOTICE  (OF  MOTION). 
See  Costs,  2. 

NOTICE  (TO  MAGISTRATES). 
See  Cebtiorabi,  4. 

NOTICE  (TO  PRODUCE). 

1 .  A  bond  of  indemnity  on  which 
the  defendant  was  sued,  was  in  the 
possession  of  W.,  who  held  it  as  at- 
torney for  the  executrix  of  the  de- 
ceased attorney  of  the  obligor. 

In  the  progress  of  the  suit,  W.  had 
sent  the  bond  to  the  defendant's  at- 
torney, and  a  copy  had  been  furnished 
by  him  to  the  plaintiff.  On  the  day 
after  the  commission  day,  being  the 
day  before  the  trial,  the  defendant's 
attorney,  who  resided  in  London,  was 
served  with  a  notice  to  produce  the 
bond.  At  the  trial,  the  bond  was  in 
Court,  in  the  possession  of  W.,  who 
refused  to  produce  it,  aUeging  his 
client's  privilege:  Held,  first,  that 
under  the  circumstances  of  the  case, 
the  notice  to  produce  was  sufficient. 

Secondly,  that  the  copy  furnished 
to  the  plaintiff  was  admissible  as  se- 
condary evidence,  notwithstanding 
the  objection  of  privilege.  Uoyd, 
Administrator  of  Edward  Lloyd  v. 
Mostyn,  476 

2.  A  party  who  gives  a  bond  of  in- 
demnity in  respect  of  the  wrongful 
payment  of  a  legacy,  is  liable  for  the 
costs  incurred  by  the  obligee,  in  de- 
fending a  suit  in  equity  brought  by 
the  legatee,  Ih, 

NOTICE  (OF  TRIAL). 

See  Waiveb,  4. 

On  the  4th  of  January,  the  plaintiff 
B  B  B  B  2 


HOB  NUL  TIEL  RECORD. 


OUTLAWRY. 


J' 


gave  nodce  of  trial  fisr  tlie  first  Stt- 
tinp  in  Term,  which  commmced  on 
the  12th  of  January  ;  the  plaintiff^ 
not  haTing  entered  his  record,  on  the 
Ilth  of  January  the  defendant  en- 
tered a  ne  recipiatnr  ondCT*  the  Reg. 
Gen.,  H.  T.,  12  &  13  Car.  2,  r.  2 ;  on 
the  14th  of  January,  the  plaintiff  gare 
a  nodce  of  trial  by  cootinoance  for 
the  17th,  when  the  second  sittings 
and  at  such  second  sit- 
the  canse  was  tried  in  the  ab- 
of  the  defendant,  and  the 
plaintiff  obtuned  a  Terdict :  SembUy 
that  the  entry  of  the  ne  redpiator  by 
the  defendant  onder  the  circnmstan- 
ees  was  not  a  hindrance  of  the  plain- 
tiff in  the  trial  of  his  caose,  within 
the  Reg.  Gen.,  M.  T.,  4  Anne ;  for 
that  ondl  the  record  was  carried  in 
and  entered,  the  plaintiff  was  not 
ready  for  trial:  Edd^  that  soch 
aeoond  notice  of  trial,  by  continoance 
was  an  insoffident  and  inTalid  notice, 
within  the  meaning  of  the  same  rule 
and  that  the  trial  and  rerdict  were 
irregular,  and  most  be  set  aside ;  for 
that  after  the  entry  of  a  ne  recipiafnr, 
the  plaintiff  must  give  a  fresh  notice 
of  trial  to  a  new  and  not  an  adjourned 
sittings,  and  cannot,  therefore,  give 
notice  of  trial  by  continnance.  Fitch 
amd  Wife  t.  Burton,  958 

NOTICE  TO  QUIT. 
SeeCoomzAMCE. 

NULLITY. 
See  Wabkaht  (or  Attorvkt),  3. 

A  defendant  who  has  been  served 
with  a  writ  of  summons,  after  the 
expiration  of  four  months  ftt>m  its 
date,  should  apply  to  the  Court  to 
set  it  aside,  and  not  treat  it  as  a  nul- 
lity.    Hen^  V.  Warreny  758 

NUL  TIEL  RECORD. 
See  YAmiABcXy  2,  3,  4. 


XUNQUAM  INDEBITAT 
See  SmsT-^irr,  3. 

OATH. 
See  Affidavit,  1. 

OFFICER,  (PUBLIC). 

See  PCBLIC  COMPAHT. 

Seyemais  Pijbas. 

OPTION. 
See  IssuB,  (Seyeral). 

ORDER  (OF  JUDGE> 
See  Jddgk,  (Obi>kr  or). 

IXTEan.EADKK,  4,  6. 

OUTLAWRY. 

See  D18TUHOA8,  1,  4. 

1.  On  an  application  to  set  a 
ca.  sa.,  and  sulMequent  procec 
to  outlawry,  on  the  ground  thi 
writ  had  been  made  retumabl 
mediatdy,  in  conformity  wit] 
provisions  of  the  3  &  4  Wi 
c.  67,  s.  2,  instead  of  making 
tumable  on  a  day  certain,  with  i 
days  between  the  teste  and  tii 
turn,  the  Court  refused  to  d 
the  objection  on  motion,  but  le 
party  to  bring  his  writ  of  < 
Sam^ardr.  Wyaity 

2.  On  making  a  rule  absolui 
setting  aside  proceedings  in  outl 
pursuant  to  the  usual  applicati< 
payment  of  costs,  the  Court  wil 
limit  the  period  within  which 
costs  shall  be  paid.  Benme 
CrardeneTy 

3.  Q^4treJ  how  far  the  rule 
be  maintained,  which  prevent 
outlaw  from  appearing  in  Coui 
any  other  purpose  than  to  re 
his  outlawry;  and  whether  he 
not  be  permitted  to  appear  to  { 

Eroceedings  against  himself  alth 
e  cannot  enforce  any  demand  i 
own. 


PARTICULARS. 


PATENT. 
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Where  a  defendant  applied  to  set 
aside  a  warrant  of  attorney,  at  a  time 
when  the  plaintiff  had  already  taken 
proceedings  to  outlawry,  and  pend- 
ing the  rule  nisi,  the  outlawry  was 
completed,  the  defendant  was  held 
to  be  entitled  to  come  in  to  make 
his  rule  absolute.  Byrne  v.  Man- 
fling,  403 

PARENT  AND  CHILD. 
See  Vagrant. 

PARISH  OFFICER, 
See  Taxation,  4. 

PARLIAMENT,  (MEMBER  OF). 
See  Distringas,  1 . 

PARTICULARS. 

See  Ejectment,  6. 
Patent. 

1.  Where  the  plaintiff  in  1837, 
commenced  his  action  for  work  and 
labour  done,  &c.,  and  in  September 
of  that  year  delivered  his  bill  of  par- 
ticulars, and  the  cause  did  not  go  to 
trial  until  December,  1841,  and  it 
was  then  referred  to  arbitration ;  the 
Court  in  the  following  Trinity  Term, 
pending  the  reference,  allowed  the 
plaintiff  to  deliver  an  amended  bill, 
containing  new  charges,  extending 
over  the  same  period  with  those  spe- 
cified in  the  first  bill,  there  being  no 
objection  raised  by  the  defendant, 
that  he  would  not  have  consented  to 
the  reference,  had  the  amended  bill 
been  delivered  before  the  submission 
to  arbitration.     Blount  v.  Cook,    89 

2.  The  Court  will  not  order  the 
delivery  of  particulars  in  an  action 
of  trespass,  upon  the  mere  statement 
of  the  defendant,  that  he  does  not 
know  the  grievances  intended  to  be 
relied  on,  but  some  special  grounds 
for  the  application  must  be  shewn. 
Horlock  V.  Lediardf  277 

3.  A  declaration  contained  two 


counts  on  two  promissory  notes  for 
50/.  each,  and  also  a  count  on  an 
account  stated.  The  particulars  of 
demand  stated  that  the  plaintiff 
sought  to  recover  50/.,  the  amount 
of  the  note  in  the  first  count,  and 
50/.  the  amount  of  the  note  in  the 
second  count,  for  the  recovery  where- 
of he  would  avail  himself  of  the  whole 
or  any  part  of  the  declaration.  No 
evidence  was  given  in  respect  of 
the  promissory  notes :  Held,  that 
under  the  above  particulars,  an  ad- 
mission by  the  defendant  that  he 
owed  the  plaintiff  100/.,  could  not  be 
given  in  evidence  in  support  of  the 
account  stated.  RoberU  v.  Elsworth, 

456 
4.  In  an  action  by  a  servant  for 
his  wrongful  discharge,  the  decla- 
ration contained  a  special  count,  and 
a  count  for  work  and  labour,  the  de* 
fendant  pleaded  non  assumpsit,  and 
that  he  discharged  the  plaintiff  for 
misconduct.  The  particulars  of  de^- 
mand  stated  that  the  plaintiff,  be- 
sides seeking  to  recover  damages 
under  the  special  count,  sought  to 
recover  under  the  indebitatus  counts, 
37/.  for  one  quarterns  work.  The 
jury  found  that  the  defendant  was 
justified  in  dismissing  the  plaintiff, 
and  that  he  was  entitled  to  a  monUCz 
wages ;  Held,  that  he  was  not  pre- 
cluded by  the  particular  from  reco- 
vering it.  Hurcum  v.  Steriker  and 
Another,  524 

PARTNER. 
See  New  Trial,  6. 

PATENT. 

In  an  action  for  the  infiringement 
of  a  patent,  the  defendant  pleaded 
that  the  nature  of  the  invention,  and 
the  manner  in  which  it  was  to  be 
performed,  were  not  particularly  de- 
scribed in  the  specification,  and  also 
that  the  supposed  invention  was  not 
new.     The  notice  of  objections  de- 
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PAUPER. 


PLEA. 


Iifcred  with  the  pleas  in  pursuance 
of  the  5  &  5  Wbl  4,  c.  83,  s.  5, 
ictated  that  the  specificstion  dtd  do! 
saScientJy  describe  the  natmre  of 
the  inv^Qtioiif  and  the  tnatmer  in 
which  it  was  to  be  performed,  and 
also  that  the  indention  was  not  new, 
aod  was  wholly  or  tn  pan  used  and 
nude  pablic  before  obtainiDg  the 
letters  patent. 

HM^  that  the  first  olijectioii  was 
efficiently  itated,  but  that  the  second 
ahoald  have  pointed  out  the  parts  of 
the  inirentionT  which  were  alleged  to 
hav^e  been  pre^ously  in  u«e.  Neath 
V.  Um^r^  482 

PAUPER. 

L  A  pauper  is  exempt  from  the 
payment  of  interlocutory  as  well  as 
iinal  costs  J  except  in  cases  within 
I  Reg.  Gen.,  H.  T.,  2  Wm,  4,  s,  1 10, 
for  not  proceeding  to  trial  pursuant 
to  notice.     PraU  v.  Delarue^       322 

2.  A  plaintiff  being  admitted  to 
«ne  \tx  forma  pauperis  after  the  com- 
mencement of  the  suit  J  the  order  for 
such  admission  has  not  a  retrospective 
eifect,  hut  the  plaintiff  is  liable  for 
costs  precedently  incurred*  Pitcher 
V.  Roberts^  5&4 

3.  The  1  8e  2  Vict.  c.  110,  s.  17, 
allowinir  interest  on  judinnents  ai 


grontid,  it  appeared  that  the  de- 
fendant had  Qol  tendered  or  paid  the 
principal  amount,  and  not  such 
pounds^  and  fees>  the  Court  dis- 
charged the  rule^  but  without  costs. 

5.  A  person  may  be  admitted  to 
sue  iu  fortD&  pauperis,  at  any  time 
daring  the  progress  of  a  suit,  but 
tn  such  case,  if  the  defendant  sue* 
oeed  in  the  aetiOD,  the  plain tifl 
must  pay  the  defendant's  cofts  up 
to  the  time  <d  the  plaiotiiTs  admis^ 
si  on  so  to  sue.     Doe  dem^  Ailts  t, 

PAUPER,  (EXABflNATION  OF) 
See  Mai^dahus,  3. 

PAWNBROKER, 
Set  Plea,  14. 

PAYMENT. 
Set  PE.EA,  7, 

PEER. 
See  DiSTttiivoAS^  4. 

PLEA. 
See  Abatemknt. 
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2.  In  assumpsit  for  goods  sold  and 
delivered,  a  plea  of  29  Car.  2,  c.  3, 
s.  17,  is  bad,  as  an  argumentative  de- 
nial of  the  facts  alleged  in  the  de- 
claration. Leaf  and  Another  v. 
Tuiov^  300 

3.  Declaration  on  a  promise  by 
defendants  to  pay  250/.  on  the  plain- 
tiff's delivering  up  certain  goods,  to 
wit,  two  thousand  hats,  on  which  he 
had  a  lien,  and  alleging  that  the 
plaintiff  was  willing,  and  tendered 
and  offered  to  deliver  up  the  hats, 
and  to  abandon  his  lien,  but  de- 
fendant refused  to  accept  them  : 
Pica,  tliat  the  tender  was  of  two 
closed  casks,  which  the  plaintiff  re- 
presented as  containing  the  hats,  and 
that  the  defendants  never  had  an 
opportunity  of  inspecting  the  same, 
although  they  requested  the  plaintiff 
to  allow  them  to  open  the  casks,  and 
examine  the  contents,  which  he  re- 
fused. 

Held^  bad,  as  being  an  argimienta- 
tive  denial  of  the  tender.  Isherwood 
V.  Whitmore  and  Others^  Assigjtees 
of  Jarretty  a  Bankrupt^  548 

4.  The  declaration  alleged,  that 
in  consideration,  ^c,  the  defendants 
had  undertaken  and  promised  the 
plaintiffs  to  deliver  certain  goods  of 
the  plaintiffs  at  the  port  of  Canton, 
all  and  every  dangers  and  accidents 
of  the  seas  and  navigation  of  what- 
ever nature  or  kind  soever  excepted, 
unto  certain  persons,  to  wit,  Messrs. 
E.  and  Co. ;  that  the  defendants  had 
and  received  the  said  goods  on  board 
their  ship,  but  disregarding  their 
promise,  did  not,  nor  would  deliver 
or  cause  to  be  delivered,  the  said 
goods  at  the  port  of  Canton,  8(c., 
although  not  prevented,  8cc.,  but  on 
the  contrary,  &c.  Plea,  that  after 
&c.,  the  ship  of  the  defendants  pro- 
ceeded on  its  voyage  to  Canton,  and 
Mrithin  a  reasonable  time,  the  said 
ship,  with  the  plaintiffs'  goods  on 
board,  arrived  near  to  the  said  port 
of  Canton,  to  wit,  on  the  high  seas 
there  adjacent,  and  that  afterwards^ 


certain  persons,  then  being  officers 
of  our  Lady  the  Queen,  duly  autho- 
rized in  that  behalf,  and  then  ex- 
ercising the  power  of  her  Majesty's 
government  there,  to  wit,  one  C.  E., 
then  being  chief  superintendent  of 
the  trade  of  her  Majesty's  subjects 
to  and  from  the  dominions  of  the 
Emperor  of  China,  according  to  the 
statute,  (3  &  4  Wm.  4,  c  93,  ss.  5 
&  6,)  and  one  S.,  then  being  captain 
of  IL  M.  S.  Volage,  and  then  being 
the  commanding  officer  of  her  said 
Majesty's  naval  forces  there,  did,  for 
divers  good  and  sufficient,  and  lawful 
causes  and  reasons,  then  and  in  that 
behalf  moving.  &c.,  forcibly  inter- 
rupt the  said  ship  from  further  pro- 
ceeding on  its  said  voyage  to  Canton, 
and  did  prohibit,  prevent,  and  dis- 
charge the  said  ship  from  proceeding 
to  Canton  aforesaid,  and  did,  by 
virtue  of  the  powers  and  authority 
to  them,  in  that  behalf  committed, 
and  by  means  of  her  said  Majesty's 
naval  forces,  and  by  the  force  and 
duress  thereof,  forcibly  constrain  and 
compel  the  said  ship,  and  from  thence 
continually  have  constrained  and 
compelled  the  same  not  to  proceed 
to  Canton  aforesaid,  and  thereby 
prevented,  and  thenceforth,  &c.,  the 
said  defendants  from  delivering  the 
said  goods  at  Canton  aforesaid. 

Heldy  on  special  demurrer,  that 
the  plea  was  bad,  for  that  it  did  not 
sufficiently  disclose  the  lawful  au- 
thority of  C.  E.  and  S.,  as  the  chief 
superintendent  of  trade,  and  as  com- 
mander of  her  Majesty's  naval  forces, 
to  prohibit  or  prevent  the  defend- 
ants' ship  from  proceeding  to  Can- 
ton ;  and  that  although  by  section  5 
of  the  3  &  4  Wm.  4,  c.  93,  the  king 
is  authorized  to  appoint  superintend- 
ents of  trade  in  China,  and  by  section 
6,  his  Majesty  in  council  may  issue 
orders  and  commissions  to  give  to 
the  superintendents  powers  over,  and 
in  respect  of  the  trade  of  British 
subjects,  within  any  part  of  the  Chi- 
nese dominions,  yet  that  the  exercise 


wit,  on  He.  the  p1aiotiC/<>r  ond  on 
account  of  I'SO/.,  parcel.  &€.,  and 
the  «aid  promises  of  the  defendants 
and  T.  3L,  in  respect  thereoC  made 
Lis  bill  of  exchange,  and  directed 
the  same  to  T.  M.,  and  thereby  re- 
quired him  to  pay  to  the  plaintiff's 
order,  three  months  after  date,  the 
said  <i!m  of  loO/.,  and  the  said  T.  3L, 
and  on  account  of  the  said  sum  of 
loO/..  parcel,  &c.,  and  the  said  pro- 
miK^s  of  him,  the  said  T.  M.,  and 
the  defendants,  in  respect  thereof, 
then  accepted  the  same  bill,  and  de- 
livered the  same  to  the  plaintiff,  who 
took  and  received  the  same,  for  and 
on  account  of  the  said  sum  of  160/., 
parcel,  he,,  and  the  said  promises, 
&c.  Demurrer,  for  that  it  did  not 
appear  that  the  bill  was  not  due 
before  the  commencement  of  the 
suit;  or  that  the  plaintiff  had  ever 
indorsed  or  transferred  the  same  to 
anj  third  person:  or  that  the  bill 
waa  not  still  unpaid  in  the  hands  of 
the  plaintiff  as  bolder ;  and  for  that 
the  delivery  of  the  bill  by  T.  M.,  did 
not  affect  or  take  away  the  plaintiffs 
remedy  against  the  defendants. 

HMj  that  the  demurrer  was  ill, 
for  that  the  defendants  could  not 
know,  nor  could  they  prove  the  fiicts, 
whether  the  phiintiff  had  or  had  not 
transferred  the  bill;  but  the  Court 
allowed  the  plaintiff  to  amend,  by 
replying,  on  payment  of  costs.  Mer- 
eer  y.  Cheese  and  Others,  619 


PLEA. 


PLEA. 
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would  become  assurers  to  the  plain- 
tiff of  the  said  sum  of  2000/. ;  that 
the  plaintiff  was,  during  the  voyage, 
interested  in  the  goods,  and  that  the 
assurance  was  made  for  his  use  and 
benefit,  and  on  his  account,  and  that 
the  goods  were  damaged  by  the  perils 
of  the  sea  during  the  voyage.  The 
defendants  pleaded,  secondly,  that 
the  policy  was  not  caused  to  be  made 
by  or  on  behalf  of  the  plaintiff,  modo 
et  formA :  Thirdly,  that  the  plaintiff 
did  not  pay  the  premium,  or  promise 
the  defendants  to  observe  the  terms 
of  the  policy:  Eighthly,  that  the 
goods  were  damaged  before  the 
plaintiff  had  any  interest  in  them. 

Held,  that  the  second  and  third 
pleas  were  bad,  as  amounting  to  the 
general  issue. 

Held  also,  that  the  declaration  was 
good,  and  the  eighth  plea  bad,  and 
that  if  the  defence  intended  was, 
that  the  plaintiff  purchased  the  goods 
when  damaged,  the  proper  form  of 
plea  would  have  been  to  traverse 
the  loss  by  perils  of  the  sea.  Su- 
therland v.  Pratt  and  Others,      813 

9.  A  declaration  in  assumpsit 
stated  the  defendant  to  be  indebted 
to  the  plaintiff  in  100/.,  for  work 
and  labour,  and  in  100/.  for  money 
due  on  an  account  stated.  Plea, 
as  to  10/.,  parcel,  &c.,  a  tender  of 
that  sum :  Replication,  that  a  larger 
sum  than  10/.,  to  wit,  31/.,  being 
part  of  the  money  in  the  de- 
claration mentioned,  including  the 
10/.,  was  due  on  account  of  one  and 
the  same  causes  of  action  in  the  de- 
claration mentioned  ;  that  the  plain- 
tiff demanded  the  said  sum  of  31/., 
and  defendant  refused  to  pay  it. 

Held,  bad,  on  special  demurrer. 

Semble,  that  where  a  sum  is  due 
on  an  entire  contract,  and  the  de- 
fendant pleads  a  tender  of  a  smaller 
amount :  the  plaintiff  may  reply  that 
a  larger  sum  was  due,  in  respect  of 
that  entire  contract.  Hesheth  v. 
Fawcett,  827 


10.  To  a  declaration  in  trespass 
for  assault  and  false  imprisonment, 
the  defendant  pleaded,  that  the  plain- 
tiff with  force  and  arms  came  to  the 
door  of  the  dwelling-house  of  the 
plaintiff,  and  did  with  great  force 
and  violence,  attempt  and  endeavour 
forcibly  to  enter  the  said  dwelling- 
house,  and  there,  with  great  force 
and  violence,  wilfully  and  wantonly 
rang  the  door-bell,  then  having  no 
lawful  occasion  to  go  into  the  said 
dwelling-house,  and  then  made  a 
great  noise  and  disturbance  before 
and  at  the  door  of  the  said  dwelling- 
house,  to  the  great  annoyance  of  the 
defendant,  and  against  the  peace  of 
our  Lady  the  Queen,  whereupon 
the  defendant,  in  order  to  preserve 
the  peace,  gave  charge  of  the  plain- 
tiff to  a  certain  policeman :  Held,  on 
demurrer,  that  the  plea  was  bad,  for 
that  it  contained  no  sufficient  alle- 
gation of  a  breach  of  the  peace  having 
been  committed,  nor  any  statement 
that  a  breach  of  the  peace  was  anti- 
cipated or  apprehended.  Grant  v. 
Moser,  923 

1 1.  A  declaration  stated  an  agree- 
ment that  the  plaintiff  should  sell, 
and  the  defendant  buy  a  messuage, 
&c.,  and  before  the  29th  of  Septem- 
ber, pay  for  the  fixtures,  a  sum  de- 
termined by  valuation,  if  made  before 
the  29th  of  September,  if  not  so  made, 
a  reasonable  sum.  Averment,  that 
no  valuation  was  made  :  Breach,  the 
non-payment  of  the  reasonable  sum. 
The  plea  set  out  the  actual  contract, 
by  which  it  was  agreed  that  the 
plaintiff  '*on  receiving  the  reasonable 
value  of  the  fixtures  would  execute 
an  assignment  of  a  lease  of  the  mes- 
suage, and  upon  the  execution  of 
such  assignment  and  payment  as 
aforesaid,  the  defendant  should  be 
put  in  possession  of  the  premises." 
The  plea  then  alleged,  "that  the 
plaintiff  did  not,  nor  was  he  ready 
and  willing  to  execute  the  assign- 
ment or  put  the  defendant  in  pos- 


Uiiiing  counts  lor  work  done;  for 
money  paid,  and  on  an  account 
utated,  the  defendant  pleaded  to  the 
fint  and  l&st  counts  that  the  monies 
in  the  .«aid  first  and  last  counu  are 
claimed  by  the  pUintiff  fur  and  in 
res))ect  of  work  done,  ike.  :  Ifeid, 
bad  on  npecial  demurrer,  fur  that  the 
plea  did  not  sufficiently  allege  the 
identity  of  the  monies  claimed  in  the 
two  counts,  but  answering  the  first 
count,  left  the  last  count  unanswered, 
and  that  the  last  count,  prim^  facie, 
raised  a  separate  and  distinct  cause 
of  action  on  the  part  of  the  plaintiff. 
liayner  v.  fVrighiy  418 

13.  A  declaration  for  libel,  stated, 
that  at  the  time  of  committing  the 
grievance,  the  defendant  used  the  j 
words  ''black  sheep,"  meaning  a  , 
penon  of  stained  and  sullied  repu- 
tation, and  that  the  defendant  used 
the  words  «'  black  legs,"  meaning  a 
penon  guilty  of  cheating  and  de- 
frauding; it  then  stated,  that  the 
defendant  published  of  the  plaintiff 
the  following  libel,  '<  black  sheep, 
(meaning  thereby,  that  the  plaintiff 
was  a  black  sheep,  in  the  sense 
in  which  the  word  was  so  used  as 
aforesaid,")  or  *<  sharps  and  flats," 
and  then  set  forth  a  paragraph 
which  contained  nothing  in  itself 
libellous.  The  defendant  pleaded 
as  to  publication  of  part  of  the  libel,  j 
to  wit,  *' black  sheep"  that  the  word 
was  not  used  in  the  sense  alleged ; 
there  was  a  similar  plea  to  the  words 
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the  plea  was  bad,  for  that  it  confessed 
the  meaning  imputed  to  the  words 
spoken,  that  the  plaintiff  had  been 
guilty  of  manslaughter,  and  afforded 
no  justification  for  such  an  allega- 
tion. 

The  second  count  of  the  declara- 
tion alleged  the  use  of  the  words 
"  He  made  up  the  medicines  wrong, 
through  jealousy ;  because  I  would 
not  allow  him  his  own  judgment ;" 
innuendo,  that  the  plaintiff  had  inten- 
tionally, and  from  jealousy  and  im- 
proper motives,  made  up  the  medi- 
cines in  a  wrong  and  improper  man- 
ner, and  that  such  medicines  were, 
to  his  knowledge,  unfit  and  impro- 
per :  Heldy  that  the  words  as  alleged, 
imputed  no  criminal  offence,  and  that 
the  count  was  bad. 

The  third  count  aUeged  the  use 
of  the  words  '<  Mr.  P.  told  me  that 
he  had  given  my  child  too  much 
mercury,  and  poisoned  it ;  otherwise 
it  would  have  got  well."  Innuendo, 
that  the  plaintiff  had,  through  igno- 
rance or  inattention,  administered  to 
the  said  child  such  an  excessive 
quantity  of  mercury,  that  the  said 
mercury  had  acted  as  poison,  and 
caused  the  death  of  the  child :  Plea, 
that  the  plaintiff  did  wrongfidly  and 
improperly,  and  contrary  to  his  duty, 
administer  to  the  said  child  of  the 
defendant,  an  excessive  proportion 
of  mercury,  having  reference  to  the 
state  and  condition  of  the  said  child : 
Heldy  that  the  plea  neither  confessed 
nor  avoided  the  charge  in  the  de- 
claration, and  was  therefore  bad. 
Edsall  v.  RusselU  641 

16.  A  declaration  stated  that  the 
plaintiff,  before,  and  at  the  time  of 
making  the  agreement  thereinafter 
mentioned,  was  lawfully  possessed 
for  the  residue  of  a  term  of  years,  of 
a  dwelling-house,  and  thereupon,  it 
was  agreed  that  the  plaintiff  should, 
on  or  before  the  24th  of  June,  let  to 
the  defendant,  and  that  the  defend- 
ant should  become  tenant  by  a  lease 
to  be  granted  by  the  plaintiff  for 


twenty-one  years,  from  the  24th  of 
June :  Averment,  that  plaintiff  had 
performed  all  things  on  his  part  to 
be  performed,  and  was  on  the  24th 
of  June,  ready  and  willing  to  let  to 
the  defendant,  yet  the  defendant 
would  not  become  tenant :  Pleas, 
first,  that  the  plaintiff  was  not  pos- 
sessed for  the  residue  of  the  term 
modo  et  formi.  Secondly,  that 
plaintiff,  at  the  time  of  the  agreement 
had  not  a  good  title  to,  and  could 
not,  on  the  24th  of  June,  let  to  de- 
fendant, or  grant  a  lease  for  the  said 
term. 

Heldy  on  special  demurrer,  that 
the  pleas  were  bad;  and  that  the 
averment  of  the  plaintiff's  readiness 
and  willingness  to  grant  a  lease  was 
equivalent  to  an  averment  of  title. 
De  Medina  v.  Normany  239 

PLEA  (ISSUABLE). 
iSee  Waivee,  1. 

PLEADING  (ISSUABLY). 
See  Affidavit,  4. 

PLEADING  (TIME  FOR). 

See  JUDOBCENT,  1. 

PLEAS  (SEVERAL). 

See  Company  (Public),  3. 

To  a  count  on  a  policy  of  insur- 
ance on  a  ship  and  cargo,  the  Court 
refused  to  allow  the  defendant  to 
plead  that  the  policy  was  obtained 
by  fraud,  together  with  pleas  that  the 
defendant's  subscription  to  the  policy 
was  obtained  by  fraud  ;  that  a  small 
portion  only  of  the  cargo  was  put  on 
board  as  a  cloak  and  pretence,  and 
with  the  intention  of  defrauding  the 
underwriters  ;  also  that  a  small  por- 
tion only  of  the  cargo  was  loaded  on 
board,  with  intent  that  it  might  ap- 
pear to  constitute  a  valuable  cargo. 
Reid  atid  Another  v.  Retv  543 


POUNDAGE. 
See  Paupeb,  4. 

POWER. 


PB 

1 
by 


1.  In  trespass  for  breaking  the  "^^j 
outer  door,  and  entering  the  plain-  "°^ 
tiff's  dwelling-house,  the  defendant  '5*^ 
may  give  in  evidence  under  the  ge-  .**™ 
neral  issue,  that  he  had  entered  by  *^ 
virtue  of  a  warrant  of  distress  for  *  ^ 
rent,  and  was  turned  out  of  posses-  ^PP 
sion,  whereupon  he  committed  the  P** 
trespass  complained  of.  Eagleton  v.  ^  \ 
Gutteridge,                                  1053  ^f^ 

2.  A  power  was  executed  abroad,  '"** 

appointing  one  B.,  attorney.  ,^ 

The  power  was  delivered  to  B.,  who  ^** 

inserted  in    the    blank    space    the  ^^ 

Christian    name    "Henry:"    Held,  Str 

that  the  power  was  not  invalidated  P®' 

thereby,                                         lb.  exp 

8.  Agreement  as  follows :  "  I,  W.  Wc 
E.,  do  hereby  acknowledge  that  I  am  ^^ 
indebted  to  B.,  as  agent  of  S.,  my  ''^ 
landlord,  in  the  sum  of  22/.,  for  ar-  tol 
rears  of  rent  for  the  cottage  now  in  ^^ 
my  occupation;  and  I  do  now  pay  ^^ 
the  said  B.  51.  on  account  and  in  part  ^^^ 
of  such  rent,  and  do  hereby  under- 
take to  pay  the  said  B.  8/.  per  an- 
num, by  quarterly  payments :  Held,  See 
not  to  require  a  lease  stamp,        lb. 

POWER  (OF  ATTORNEY).  PR 
See  Attachment.  1.  2. 


PUBLIC  COMPANY. 
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PROHIBITION. 

1.  Affidavits  in  support  of  an  ap- 
plication for  a  writ  of  prohibition 
must  be  entitled  simply  in  the  Court, 
and  not  in  any  cause ;  therefore,  affi- 
davits produced  on  such  a  motion, 
entitled  "  In  the  Queen's  Bench  :  Be- 
tween the  Rev.  Thomas  Bevan  Gwyn, 
clerk,  party  agent,  and  Mary  Evans, 
party  respondent:  In  Prohibition," 
were  rejected,  there  being  no  such 
cause  in  Court.     Ex  parte  EvanSj 

410 

2.  Where  such  an  objection  was 
.raised  to  affidavits,  on  shewing  cause 

against  a  rule  granted  upon  them, 
the  Court  refused  to  allow  the  affi- 
davits to  be  re-sworn,  but  discharged 
the  rule,  lb, 

3.  The  Court  will  grant  a  pro- 
hibition to  a  spiritual  Court  to  stay 
proceedings  in  a  suit  of  defamation, 
even  after  sentence,  if  it  appear  that 
that  Court  has  exceeded  its  jurisdic- 
tion. 

The  onus  of  establishing  such  ex- 
cess of  jurisdiction  lies  upon  the  ap- 
plicant party ;  therefore,  where  by 
the  sentence  in  the  suit  in  the  Court  be- 
low, which  was  a  suit  for  defaming  a 
spiritual  person,  it  was  found  that  the 
defendant  had  "  maliciously  said  se- 
veral words  in  the  libel  mentioned,** 
and  it  appeared  that  some  of  the 
words  imputed  a  temporal  offence, 
the  Court  left  the  applicant  to  de- 
clare in  prohibition,  in  order  that  it 
might  be  ascertained  whether  the 
sentence  had  proceeded  upon  those 
words.     Ex  parte  Mary  Evans^  726 

PROMISE  (ALLEGING). 
See  Declaration,  3. 

PROVISIONS  UNWHOLESOME 

(SELLING). 

See  Ceetiosari,  3. 
PUBLIC  COMPANY. 

See  COMPANT  (PUBUC). 


PUBLIC  OFFICER, 

See  Public  Company. 
Several  Pleas. 

PUBLIC  WORKS. 
See  Crown  (Debtor),  I . 

PUIS  DARREIN  CONTINU- 
ANCE. 

See  County  Court,  3. 
Surprise. 

To  an  action  for  goods  sold  and  de- 
livered, the  defendant  pleaded  puis 
darrein  continuance,  that  on  the  13th 
of  July,  1843,  the  plaintiffs  were 
bankrupt,  and  that  afterwards  an 
official  assignee  was  appointed,  and 
after  the  last  pleading  in  the  cause, 
and  within  eight  days  now  last  past, 
the  creditors*  assignees  were  chosen : 
Heldy  bad,  for  not  shewing  that  the 
official  assignee  was  appointed  within 
eight  days  before  plea.  Dunn  and 
Another  v.  Hill  and  Another^    1062 

QUARTER  SESSIONS. 

See  Bastard. 
Mandamus,  9. 

RACE  (ILLEGAL). 
See  Interpleader,  2. 

RAILWAY  COMPANY. 

See  Mandamus,  5. 

1.  The  108th  section  of  the  6  &  7 
Wm.  4,  c  108,  (Thames  Haven  Dock 
and  Railway  Company's  Act),  pro- 
vided that  the  business  and  concerns 
of  the  company  should  be  carried  on 
under  the  management  of  twelve  di- 
rectors, to  be  chosen  ftt>m  amongst 
the  proprietors,  holding  ten  shares 
each,  to  whom  the  general  manage- 
ment and  control  of  the  business  of 
the  company  was  entrusted,  and  who 
were  authorial  to  do  all  things  ne- 
cessary or  expedient  for  carrying  on 


qualified  in  his  place :  sect.  1 16  pro- 
Tided,  that  at  all  meetiDgs  of  directon 
five  should  be  a  quorum ;  sect.  122 
enabled  the  company  to  sue  for  calb, 

Where  in  an  action  under  this  act 
for  calls,  the  defendant  suffered  judg- 
ment bjT  default,  and  judgment  wai 
■igned  on  the  8th  of  March,  and  oi 
the  3l8t  of  May,  in  T.  T.,  he  appliec 
to  set  that  judgment  aside,  on  tht 
ground  that  at  the  time  of  the  com* 
mencement  of  the  suit,  and  during 
its  continuance,  the  direction  con^ 
•bted  of  seven  proprietors  only,  in* 
fltead  of  twelve ;  the  Court  refusec 
to  interfere,  as  well  on  the  grounc 
of  the  delay  in  the  defendant's  ap 
plication,  as  because  his  objectioi 
might  have  been  raised  by  plea,  anc 
argued  on  demurrer,  and  bci^ause  tht 
objection  was  not  clearly  made  oui 
on  the'  provisions  of  the  act. 

Held^  also,  that  the  provisions  o 
the  108  and  1 12th  sections  of  the  aci 
were  directory  only,  and  that  thi 
business  of  the  company  mi^t  b< 
conducted  by  seven  directors,  unle» 
the  shareholders  should  interfere  U 
require  the  completion  of  the  whoh 
number ;  but  that,  at  all  events 
those  provisions  were  intended  foi 
the  internal  management  of  the  com 
pany  only,  and  could  not  be  takei 
advantage  of  by  a  person  in  the  posi 
tion  of  a  stranger.      The    Thames 
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payable,  he  transferred  his  shares  to 
cue  C.  T.,  and  that  a  memorial  of 
such  transfer  was  duly  entered,  ac- 
cording to  the  provisions  of  the  act, 
and  that  thereby  his  liability  had 
ceased.  On  demurrer  to  the  plea, 
it  was  held,  that  under  the  provisions 
above  recited,  the  plea  set  up  a  good 
answer  to  the  action,  for  that  the  de- 
fendant was  not  a  proprietor  for  the 
time  beingy  within  the  meaning  of 
the  act.  The  Aylesbury  Rauway 
Company  v.  Mounty  143 

3.  The  act,  6  &  7  Wm.  4,  c.  cxxiii. 
[•*  An  act  for  making  a  Railway  from 
the  Minories  to  Blackwall,  with 
branches,  to  be  called  the  Commercial 
Railway,"]  provides  by  section  11, 
that  it  shall  be  lawful  for  the  com- 
pany thereby  created,  to  treat  for  the 
purchase  of  such  lands,  &c.,  as  they 
shall  require  for  the  purpose  of  the 
railway,  and  by  sect.  22,  provides, 
that  for  settling  all  differences, 
which  may  arise  between  the  com- 
pany, and  the  owners  or  occupiers  of 
any  lands  which  shall  be  taken, 
damaged,  or  injuriously  affected  by 
the  making  of  the  railway,  if  any 
such  person  shall  not  agree  with  the 
company  as  to  the  amount  of  the 
purchase  money  or  satisfaction,  re- 
compense or  compensation  for  te- 
nant's fixtures,  goodwill,  &c.,  or  if 
he  shall  refuse  to  accept  such  amount 
as  shall  be  offered  by  the  company, 
then,  after  notice  of  such  non- 
acceptance,  the  company  shall  issue 
a  warrant  to  the  sheriff  or  sheriffs  of 
the  county  or  city,  where  the  lands 
in  question  shall  be  situate,  and  if 
such  sheriff  or  sheriffs,  or  their  under- 
sheriff  or  under-sheriffs  respectively, 
shall  be  a  shareholder  or  shareholders 
in  the  said  company,  or  in  anywise 
interested  in  the  matters  in  question, 
then  to  any  of  the  coroners  of  the 
said  county  or  city,  not  interested, 
commanding  such  sheriff  or  other 
person  to  empanell  a  jury,  who,  upon 
their   oaths,   shall    inquire   of   and 


assess,  and  give  a  verdict  for  the  sum 
of  money,  to  be  paid  for  the  purchase 
of  such  lands,  and  also  the  sum  of 
money  to  be  paid  by  way  of  satis- 
faction, &c.,  for  goodwill,  &c.,  or  for 
any  injury  or  damage  which  shall 
before  that  time,  have  been  done  or 
sustained  ;  which  satisfaction,  &c., 
for  such  damage,  shall  be  inquired 
into  and  assessed  separately  and 
distinctly  from  the  value  of  the  lands. 
The  2  &  3  Vict.  c.  xcv.,  s.  22,  enacts, 
that,  in  all  cases  of  dispute  between 
the  company  and  parties  claiming 
compensation,  wherein  the  company, 
do  not,  upon  request,  submit  the 
matter  in  dispute  to  the  determination 
of  a  jury,  then  it  shall  be  lawful  for 
the  claimant  to  send  a  request  in 
writing  to  the  sheriff,  &c.,  according 
to  the  tenor  of  the  previous  act, 
which  sheriff  shall  summon  and 
empannell  a  jury,  and  proceed  in  the 
manner  prescribed  in  the  previous 
act,  upon  the  issuing  of  the  warrant 
of  the  company.  By  section  27  of 
the  former  act,  it  is  provided,  that 
where  the  verdict  of  a  jury  shall  be 
given  for  the  same  or  a  greater  sum 
than  shall  have  been  previously 
offered  by  the  company,  for  the 
purchase  of  any  lands,  or  as  com- 
pensation for  any  damage  or  loss 
sustained  in  the  execution  of  the  act ; 
all  the  costs,  charges,  and  expenses 
of  the  inquisition  shall  be  defrayed 
by  the  company,  and  shall  be  settled 
and  determined  by  the  sheriff,  &c. 

In  an  action  of  debt,  the  plaintiff 
alleged  the  construction  of  the  rail- 
way, and  the  consequent  deterioration 
in  value  of  his  premises;  that  he 
gave  the  necessary  notice  to  the 
company,  but  that  the  company  did 
not  treat  for  the  purchase  of  his 
interest,  nor  for  the  compensation  or 
satisfaction  to  be  made  to  him  for  his 
damages  in  respect  of  his  goodwill, 
&c. ;  that  he  requested  the  company 
to  issue  a  warrant,  and  submit  the 
matter  in   dispute   to  the  determi- 


(wherein  the  premises  were  situate) ; 
that  the  jury  were  duly  empanelled ; 
that  the  plidntiff  and  defendants 
appeared  by  counsel ;  that  the  jury 
found  that  the  plaintiff's  house  was 
deteriorated  in  value  by  the  con- 
struction of  the  railway,  and  gave 
.their  verdict  for  250/.,  to  be  paid  for 
the  purchase  of  the  plaintiff's  interest, 
and  also  by  way  of  satis&ction  for 
damage;  but  that  the  defendants 
had  refused  to  pay  the  said  sum  of 
250/.  Second  count,  for  the  costs 
of  the  proceedings  taken  by  the 
plaintiff.  Plea,  that  T.  F.,  Esq., 
at  the  time  of  the  request,  and  of 
holding  the  inquisition,  &c.,  was  a 
•hareholder  in  the  company,  by 
means  whereof,  the  inquisition,  &c., 
were  void.  Second  plea,  that  at  the 
inqoisition  the  plaintiff  adduced 
evidence,  not  only  of  damage  in 
respect  of  goodwill,  &c.,  but  idso  in 
respect  of  damage  to  the  dwelling- 
house,  by  reason  of  the  construction 
of  the  railway,  and  that  the  verdict 
of  the  jury  proceeded  in  respect  of 
both  classes  of  damage,  whereby  the 
inquintion  was  void. 

Hdd^  upon  demurrer,  first,  that  in 
the  particular  case,  the  fact  of  one  of 
the  persons  constituting  the  office  of 
sheril^  was  immaterial  ;  for,  that 
although,  in  proceedings  taken  by 
the  company,   under    the    statute. 


RESIDENCE,  &c. 


REPLICATION. 
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REASONABLE  TIME. 

See  Carrier. 

Declaration,  1. 

RECOGNIZANCE. 

A  recognizance  of  bail  having  been 
returned  into  Court  for  the  purpose 
of  bein^  estreated,  the  Court  refused 
to  remit  it  back  to  the  justices  in 
order  that  it  might  be  amended. 
Ex  parte  Higgins^  In  re  Regina  v. 
Stack,  713 

RELATION. 
See  Bankrupt,  2. 

RELEASE. 

See  Bankrupt,  1. 
Surprise. 

A  court  of  law  will  not  interfere 
to  prevent  a  party  from  pleading  a 
release^  unless  it  be  made  out  mani- 
festly and  clearly  that  there  has  been 
a  fraud  by  some  person  upon  the 
plaintiff,  and  that  the  defen^mt  is  a 
party  to  that  fraud. 

Therefore,  in  an  action  for  illegally 
pledging  tobacco,  the  Court  refused 
to  set  aside  a  plea  of  release  by  one 
of  several  parties  interested  in  the 
tobacco,  it  not  being  dear  that  a 
Court  of  Equity  would,  under  the 
circumstances,  set  aside  the  rdease. 

SembUy  that  a  Court  of  law  has 
no  power  to  set  aside  a  release^  but 
can  only  prevent  its  being  pleaded. 
Lawrence  PkiUips,  Samuel  I^M^Sy 
and   J.   E.    Larrien    v.    Claggett, 

1004 

RENEWED  APPLICATION. 
See  Intsrpladsr,  10. 

RESIDENCE  (OF  DEFEND- 
ANT). 

See  Summons,  2. 
VOL.  n. — N.  s.  0 


RESPONDEAT  OUSTER. 
See  Plea,  1. 

RETURN  OF  SHERIFF. 

See  Sheriff  (Return  of> 
Sheriff,  U. 

REPLEADER. 

Judgment  non  obstante  veredicto, 
can  only  be  awarded  on  a  pleading 
by  defendant  in  confession  and  avoid* 
ance,  therefore,  where  a  replication 
traverses  part  of  a  plea,  and  leaves  a 
material  part  unanswered,  the  Court 
cannot  give  judgment,  non  obstante 
veredicto,  or  arrest  the  judgment, 
but  the  proper  course  is  to  award  a 
repleader. 

To  assumpsit  by  payee  against 
maker  of  a  promissory  note»  the  de- 
fendant pleaded,  that  the  pluntiff, 
by  a  threat,  that  he  would  prevent 
the  funeral  of  the  plaintiff's  brother, 
procured  the  note  from  the  defendant, 
and  that  there  never  was  any  consi- 
deration for  the  note.  The  replica- 
tion alleged,  that  the  plamtiff  did  not, 
by  a  threat  that  he  would  prevent 
the  funeral  of  the  plaintiff's  brother, 
procure  the  note,  modo  et  formi: 
Heldy  an  answer  to  the  whole  plea. 
Atkinson  and   Another  v.  Davies^ 

778 

REPLICATION. 

To  an  action  against  the  acceptor 
of  a  bill  of  exchange,  the  defendant 
pleaded  that  being  mdebted  to  M. 
he  accepted  the  biU,  and  delivered  it 
to  the  drawer  for  a  special  purpose : 
viz.  that  he  should  get  it  discounted, 
and  pay  the  proceeds  to  M.,  and  that 
the  drawer  held  the  bill  for  such  spe- 
cial purpose,  and  for  the  sole  use  and 
benefit  of  the  defendant. 

Replication,  that  the  drawer  did 
not  hold  the  bill  for  the  said  special 
purpose,  and  for  the  sole  use  and  be- 
nefit of  the  defendant :  HeU  on  spe- 
^  c  c  D.  p.  0. 


1122  SECONDARY  EVIDENCE. 

clal  demurrer,  that  the  traverse  was  ] 
not  too  large.     Eden  v.  Turtle^  459 

REPLEVIN. 
See  Cognizance. 
Replevin  will  lie  for  a  distress  le- 
vied under  a  warrant   of  jusuces. 
Georgev.  Chambers,  Rees  and  Others, 

783 

RETAINER. 
See  Corporation. 

RINGING  BELL. 
See  Plea,  10. 

RULE  TO  COMPUTE. 
See  Rule  (Service  of). 

RULE  (SERVICE  OF). 

1.  Service  of  a  rule  to  compute, 
by  putting  the  same  through  the  door 
of  the  chambers  of  defendant's  at- 
torney, there  being  a  notice  on  the 
door  to  that  effect,  is  sufficient.  War- 
ren V.  Thompson,  224 

2.  Service  of  a  rule  to  compute  at 
the  dwelling-house  of  defendant,  on 
a  female  whom  deponent  believer  to 
have  authority  to  receive  messages 
for  defendant  insufficient.  Brandon 
V.  Edmonds,  225 

3.  Service  ofarulenisi  to  compute 
on  the  daughter  of  the  defendant's 
landlady  of  the  house,  in  which  the 
defendant  was  personally  served  with 
notice  of  declaration  is  sufficient. 
Lawes  v.  Scales,  342 

SCIRE  FACIAS. 

See  Company  (Public),  2,  5, 6,  7. 
Ejectment,  13. 
Feme  Sole. 
Variance,  2. 

SECONDARY  EVIDENCE. 

See  Stamp,  2. 
In  an  action  on  an  attested  agree- 


SERVICE,  &c. 

ment,  it  was  proved  that  the  attei 
witness,  some  months  ago,  had 
barked  on  board  a  vessel  bouD( 
America,  that  a  letter  had  1 
since  received  in  his  handwrii 
and  marked  by  him  **  ship  leti 
and  that  he  had  not  been  seen 
lodge  of  Odd  Fellows,  to  whicl 
belonged ;  Held,  sufficient  to  I 
secondary  evidence.  Davidso\ 
Carr,  1 

SECURITY  FOR  COSTS 

1.  Where  a  plaintiff  has  1 
com]>elled  to  give  security  for  c 
on  the  ground  that  he  was  out  o 
jurisdiction ;  on  an  applicatioi 
discharge  the  rule  for  that  secu 
on  the  ground  of  the  plaintiflTs  re 
to  this  country,  with  an  intei 
permanently  to  reside  here, 
insufficient  for  the  plaintiflTs 
torney's  clerk,  to  make  an  affi( 
to  that  eflPect.   Thrasher  v.  Busi 

2.  Where  a  plaintiflT  was  resi 
out  of  the  jurisdiction,  the  ( 
discharged  a  rule  for  security; 
costs,  on  the  plaintiff^s  consentii 
set-oflT  any  costs  to  which  he  n 
become  liable  in  the  action,  ag 
a  judgment  obtained  by  him  ag 
the  defendant.  Brisiowey.Ne^ 


SERVICE  (OF   JUDGE'J 
ORDER). 

Service  of  a  Judge's  ordei 
quiring  the  payment  of  costs  oc 
town  agent  of  a  country  attoni 
service  on  the  attorney,  withic 
meaning  of  the  rule  of  Court,  o 
27th  of  May,  1840,  and  it 
"  disobedience  "  of  the  order,  w 
the  meaning  of  such  rule,  if  the  i 
does  not  immediately  pay  the 
demanded.      Thompson  v.  Bi 


SERVICE  (OF  NOTICE] 

Set  CSETIORAEI,  4. 


SET-OFF. 


SHERIFF. 
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SERVICE  (OF  PROCESS). 
See  Apprentice,  1 ,  2. 

SERVICE  (OF  RULE). 

See  Rule  (Service  op). 

SET-OFF. 

See  Issuable  Plea. 
•  Issue  (Joining). 
Tender. 

1.  In  an  action  of  covenant,  the 
defendant  cannot  set  off  a  sum 
alleged  to  be  due  on  a  guarantee 
under  seal,  given  by  the  plaintiff  to 
the  defendant.  Williams  and  Wife 
V.  Flight,  11 

2.  To  a  plea  of  set-off,  the  plaintiff 
replied  that  except  as  to  97/.  12$.  4c/., 
parcel,  &c.,  he  was  not,  at  the 
commencement  of  the  suit,  and  at 
the  time  of  pleading  the  plea,  in- 
debted, modo  et  form  ft,  and  as  to 
97/.  I2s.  4c/.,  parcel,  &c.,  that 
before  the  pleading  of  the  replication, 
the  plaintiff  had  paid  that  sum  into 
Court,  in  a  cross-action  brought 
against  him  by  the  defendant,  which 
said  sum,  the  defendant  took  out  of 
Court,  in  satisfaction,  concluding 
with  a  verification. 

Held,  bad,  on  special  demurrer. 

SembUj  that  where  there  is  a 
demurrer  to  two  counts  on  two  pleas, 
one  of  which  is  bad,  and  the  other 
good,  the  Court  should  give  judgment 
according  to  the  truth  as  it  appears 
on  the  record.     Briscoe  v.  HUtj  556 

3.  Where  to  a  plea  of  set-off,  the 
plaintiff  replies,  '^  that  he  was  not  at 
the  time  of  the  commencement  of 
the  suit,  Dor  is  indebted  to  the 
defendant,  in  manner  and  form,  &c.," 
he  is  entitled  to  give  evidence  of 
payment  in  answer  to  the  proof  in 
support  of  the  plea. 

Such  evidence,  however,  would 
not  be  admissible  under  a  replication 


of  nunquam  indebitatus  to  a  plea  of 
set-off.     Harvey  v.  Hoffman,     683 

SETTING  OFF  COSTS. 
See  Security  for  Costs,  2. 

SEVERAL  PLEAS. 

See  Pleas  (Several). 

The  Court  will  not  allow  a  party 
sued  as  public  officer  of  a  banking 
co-partnership  to  plead  a  plea  deny- 
ing that  he  was  public  officer  at  the 
commencement  of  the  suit,  together 
with  other  pleas  which  go  to  the 
merits.     Needham  v.  Law,        1027 

SHAREHOLDER. 

See  Company  (PublicV 
Railway  Company. 

SHERIFF. 

See  Amendment,  2. 
Evidence,  I,  2. 
Railway  Company,  3. 
Writ  of  Trial. 

1.  A  sheriff  is  not  liable  to  an 
attachment  for  not  returning  a  writ 
which  has  not  been  transferred  to 
him  by  his  predecessor  in  office, 
notwithstanding  the  provisions  of  the 
3  &  4  Wm.  4,  c.  99,  s.  7.  Thomas 
V.  Newnam,  33 

2.  A  sheriff  may  levy  under  a  fi. 
fa.,  the  amount  of  his  fees  authorized 
by  the  7  Wm.  4,  and  1  Vict.,  c.  55, 
although  not  indorsed  on  the  writ, 
and  he  need  not  particularize  their 
respective  amounts  in  his  return. 
Curtis  V.  Mayne,  37 

3.  The  Court  will  not  grant  any 
process  or  rule  against  a  sheriff's 
officer,  who,  having  been  entrusted 
to  serve  a  writ  of  distringas,  obtained 
to  compel  appearance,  to  which  the 
sheriff  has  returned  nulla  bona,  and 
non  est  inventus,  will  not  make  an 
affidavit  of  the  efforts  which  he  has 
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SPECIAL  COUNT. 


STAKEHOLDER. 
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the  Court  could  aiFurd  the  sheriff  do 
relief  for  the  extra  costs  incurred  in 
keeping  the  custody,  but  enlarged 
the  time  for  him  to  make  his  return. 
Jones  V.  Robinsorty  1044 

SUERIFF,  (RETURN  OF). 

See  Sheriff,  4,  11. 

Upon  a  writ  of  fieri  facias,  the 
sheriff's  return,  that  he  had  seized 
certain  goods  which  were  claimed 
by  a  third  party,  and  thereupon,  he 
applied  to  the  Court,  under  the  In- 
terpleader Act,  and  an  order  was 
made  for  the  trial  of  an  issue,  whe- 
ther the  goods  were  the  property  of 
the  claimant ;  that,  afterwards,  the 
plaintiff  directed  him  to  deliver  up 
possession  of  the  goods  to  the  claim- 
ant :  Heldy  insufficient.  Cleaver  and 
Another  v.  Fisher,  292 

SIMILITER. 

See  Issue  (Joining).    . 

SLANDER. 
See  Plea,  14,  15. 

SMALL  DEBTOR. 

A  defendant  in  execution  for 
twelve  months  for  a  debt  not  ex- 
ceeding 20/.,  cannot  be  compelled  to 
accept  his  discharge  under  the  48 
Geo.  3,  c.  123.  Therefore,  where 
an  application  for  the  discharge  of 
such  a  defendant  was  made  by  the 
Marshal  of  the  Queen's  prison,  and 
cause  was  shewn  against  the  rule, 
the  motion  was  dismissed  with  costs. 
Wood  Y.  Heath,  651 

SPECIAL  CASE. 
See  Costs,  4. 

SPECIAL  COUNT. 

1.  Where,  in  an  action  of  debt  for 
goods  sold  and  delivered,  the  plaintiff 
declared  in  the  common  form,  but  at 


the  trial  it  appeared  that  a  contract 
had  been  made  between  the  parties, 
by  which  the  defendant  agreed  to 
pay  for  the  goods  supplied,  partly  in 
other  goods  and  partly  in  money, 
and,  there  being  no  evidence  offered 
to  shew  whether  the  defendant  had 
or  had  not  delivered  to  the  plaintiff 
the  goods  agreed  to  be  taken  in  ex- 
change, the  jury  found  a  verdict  for 
the  plaintiff  for  the  amount  of  the 
money  only ;  it  was  held,  that  it  was 
no  objection  to  the  verdict,  that  the 
plaintiff  had  not  declared  specially 
on  the  contract.      Bull  v.  Parker, 

345 

2.  Where,  in  support  of  a  plea  of 
tender,  it  was  proved  that  an  agent 
of  the  defendant  had  gone  to  the 
plaintiff,  and  had  offered  him  4/., 
**  in  full  discharge  of  his  account ;" 
and  the  question  of  the  meaning  of 
these  words  was  not  left  to  the  jury, 
but  a  verdict  was  directed  to  be  en- 
tered for  the  plaintiff,  it  was  held, 
that  the  tender  was  sufficient,  the 
plaintiff  having  offered  no  objection 
at  the  time  it  was  made  to  its  form, 
and  that  he  was  called  upon  to  accept 
the  sum  tendered  in  full  discharge, 
but  rejecting  it  simply  on  the  ground 
that  the  money  was  not  enough.  lb. 

SPECIAL  JURY. 

The  words  in  the  Special  Jury 
Act,  6  Geo.  4,  c.  50,  s.  34,  requiring 
the  Judge's  certificate, ''  immediately 
after  verdict,"  mean  that  the  Judge 
shall  certify  within  a  reasonsble  time 
after  it  is  pronounced.  Christie  ▼. 
Richardson,  503 

SPECIAL  PLEA. 
See  Guarantee. 


STAKEHOLDER. 
See  Interpleader,  2. 


1126 


STAMP. 


STAY  OF  PROCEEDINGS. 


STAMP. 

See  Power,  3. 
Waiver,  5. 

1 .  On  an  issue  to  try  the  property 
in  certain  goods  which  the  plaintiff 
claimed  under  a  bill  of  sale,  a  pre- 
vious bill  of  sale  of  the  same  goods, 
though  cancelled,  is  not  admissible 
to  prove  bona  fides,  unless  stamped. 
WiUiams  v.  Gerry,  201 

2.  An  examined  copy  produced  as 
secondary  evidence  of  a  deed  does 
not  require  a  stamp.  Braithwaite 
▼.  George  Hitchcock,  444 

3.  T.  P.,  in  November,  1840,  gave 
a  warrant  of  attorney  to  N.  P.,  for 
1000/.,  together  with  interest  for  the 
same,  at  the  rate  of  5/.  per  cent.,  per 
annum,  from  the  1st  of  July,  in  the 
same  year.  In  October,  1841,  the 
money  being  still  unpaid,  T.  P.,  by 
way  of  further  security,  gave  a  bill 
of  sale,  reciting  the  warrant  of  at- 
torney, and  that  the  sum  of  1000/. 
was  still  due,  and  asnignirig  certain 
property,  and  providing  for  the  re- 
payment of  the  1000/.,  and  interest, 
at  5/.  per  cent,  from  the  previous 
30th  of  November,  being  the  day  up 
to  which  interest,  under  the  warrant 
of  attorney  had  been  paid  ;  the  war- 
rant of  attorney  bore  au  ad  valorem 
stamp  of  5/. ;  the  bill  of  sale  was  im- 
pressed with  a  common  1/.15$.  stamp. 

Held,  that  the  ad  valorem  stamp 
on  the  warrant  of  attorney  was  suffi- 
cient, for  that  the  definite  and  certain 
sum  secured  thereby,  was  1000/. 
only,  and  that  the  interest  formed  no 
part  of  the  definite  amount  secured  : 
Held,  also,  that  the  warrant  of  attor- 
ney was  an  **  instrument "  within  the 
meaniug  of  the  Stamp  Act,  {55 
Geo.  3,  c.  184,  sched.  part  1,)  in 
furtherance  of  which  the  bill  of  sale 
was  given,  and  that  the  warrant  of 
attorney,  bearing  the  proper  ad  va- 
lorem stamp,  the  latter  was,  there- 
fore, brought  within  the  exemption 
on  mortgages  provided  for  by  that 
statute.     Pierpoint  v.  Gmoer^      652 


4.  In  support  of  a  declaratioc 
assumpsit,  for  goods  sold  and 
livered,  the  plaintiff  sought  to  { 
in  evidence  an  unstamped  docum( 
in  the  following  terms:  ''Send 
a  license  to  use  two  of  C.  &  C 
patent  furnaces,  to  be  applied  t 
singe  plate  and  cloth  boiler, 
which  I  agree  to  pay  Mr.  C,  or 
order,  as  agreed  26/.  as  a  pat 
right,  and  which  is  to  include  i 
works,  6re  bricks,  and  laboi 
Held,  that  this  fell  within  the  t 
cription  contained  in  the  schedul 
the  Stamp  Act,  55  Geo.  3,  c  1 
"  Agreement,  or  minute,  or  me 
randum  of  an  agreement  uc 
hand,*'  &c.,  and  was  liable  to  a 
stamp ;  and  that  it  did  not  &11  wit 
the  exemption  of  the  statute,  wl 
applies  to  a  ''memorandum,  lei 
or  agreement,  made  for,  or  relai 
to  the  sale  of  any  goods,  wares, 
merchandize ;"  for  that,  first,  it 
not  a  mere  proposal  for  the  sal< 
goods ;  and,  secondly,  that  the  s 
ject-matter  of  the  agreement  was 
mere  goods,  wares,  or  merchand 
and  that  the  defendant  was  there 
entitled  to  a  nonsuit.  Chantex 
Dickinson, 

STATUTE  OF  FRAUDS. 
See  Plea,  2. 

STAY  OF  PROCEEDINGS 
See  Judgment,  2. 

Where,  afler  judgment  by  defi 
a  summons  was  taken  out  for  a  : 
of  proceedings  in  the  action,  on  | 
mcnt  of  debt  and  costs,  on  the  ^ 
of  April,  returnable  on  the  25th, 
before  it  was  returnable,  it 
agreed  between  the  parties,  that 
hearing  should  be  postponed  u 
the  afternoon  of  the  26th ;  and 
the  morning  of  the  26th,  the  pL 
tiff  executed  a  writ  of  inquir] 
damages,  of  which  notice  biid  t 


STAYING  PROCEEDINGS. 

previously  given:  Held^  that  such 
execution  was  bad,  and  must  be  set 
aside ;  for  that  the  summons  oper- 
ated as  a  stay  of  proceedings  from 
the  time  at  which  it  was  originally 
returnable  on  the  25th.  SarjetU  v. 
Brown^  985 


STAYING  PROCEEDINGS. 

See  Coroners'  Inquisition. 
Writ  op  Trial,  4. 

1.  Where  several  successive  eject- 
ments have  been  brought  to  recover 
certain  property,  but  none  of  them 
have  been  tried,  the  Court  will  not 
stay  proceedings,  in  a  subsequent 
ejectment,  until  the  costs  of  the  for- 
mer ones  have  been  paid.  Doe  dem. 
Blackburn  v.  Standish^  26 

2.  Where  several  actions  of  eject- 
ment have  been  unsuccessfully 
brought,  contesting  the  title  to  cer- 
tain premises,  if  possession  is  ob- 
tained of  those  premises  in  a  subse- 
quent action  of  ejectment,  founded 
on  the  same  title,  as  upon  a  vacant 
possession,  the  Court  will  compel  the 
lessor  of  the  plaintiff  to  stay  his  pro- 
ceedings until  the  costs  of  the  former 
ejectments  are  paid.  Harvey  dem. 
Beal  V.  Bakery  75 

3.  The  Court  refused  to  stay  the 
proceedings  in  an  action  of  eject- 
ment, brought,  in  respect  of  a  for- 
feiture, upon  the  ground  that  another 
action  of  ejectment  was  pending  in 
the  Queen's  Bench,  between  the 
same  parties,  to  recover  the  same 
premises,  upon  a  forfeiture,  which  it 
appeared,  was  antecedent  to,  and 
entirely  distinct  from  that  which 
formed  the  subject  of  the  suit  in  this 
Court.    Doe  dem,  Henry  v.  Gustard, 

615 

4.  An  affidavit  in  support  of  an 
application  to  stay  proceedings  on 
the  ground  that  the  action  was 
brought  for  a  sum  under  40«.,  stated 
that  the  defendant  was  served  with 
the  writ  in  the  county  of  M.,  where 


SUMMONS. 
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he  and    the    plaintiff   where    then 
residing. 

Heldj  insufficient,  for  not  shewing 
that  the  defendant  was  resident  there 
at  the  time  of  the  commencement  of 
the  action.  Dowling  v.  Powell^  1025 

STEAM  ENGINE. 
See  Coroners'  Inquisition. 

STET  PROCESSUS. 
See  Nolle  Prosequi. 

SUBPCENA. 

1.  A  subpoena  requiring  a  party 
to  attend  the  trial  of  a  cause  on  the 
commission  day,  extends  to  the 
whole  Assizes.  Scholes  and  Another 
V.  Hilton,  229 

2.  In  order  to  obtain  an  attach- 
ment for  disobedience  to  a  writ  of 
subpoena,  it  must  clearly  appear  that 
the  absence  of  the  witness  was 
voluntary. 

Semble,  that  it  is  no  answer  to 
shew  that  the  testimony  of  the  wit- 
ness was  immaterial.  lb. 

SUMMONS. 

See  Description  (of  Defendant). 
Nullity. 

1.  The  date  in  a  writ  of  summons 
was  1002,  instead  of  1842:  Held, 
that  a  motion  to  set  aside  the  writ  or 
service  was  not  irregular.  WiiU  v. 
Dawson,  465 

2.  A  writ  of  summons  described 
the  defendant  as  of  W.,  in  the 
county  of  York.  The  alias  writ  de- 
scribed him  as  of  N.,  in  the  county 
of  Southampton,  and  late  of  W., 
in  the  county  of  York.  The  Coart 
refused  to  set  aside  the  latter  writ 
on  affidavit,  that  the  defendant  never 
lived  at  York.  Windham  v.  Fentoick, 

783 

3.  Where,  on  the  eighth  day  after 
the  service  of  a  copy  of  a  writ  of 


TITLE. 


TRESPASS. 
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officers  of  the  parish  should  sign  the 
undertaking  to  pay  what  should  be 
found  to  be  due  to  the  attorney,  but 
the  undertaking  was,  in  fact,  signed 
by  the  persons  who  had  been  in  office 
when  the  action  was  commenced,  and 
upon  taxation,  more  than  one-sixth 
was  taken  off:  the  Court  refused  to 
set  aside  the  taxation,  upon  the 
ground  that  the  undertaking  was  not 
signed  in  accordance  with  the 
Judge's  order.  Doe  dem.  Goodland 
and  Others  v.  Franklin^  975 

TENDER. 

See  Plea,  9. 

Special  Count,  2. 

In  debt,  the  plaintiff  claimed  42/. ; 
the  defendant  sought  to  shew  that 
3U.  was  all  that  was  due,  and  the 
plaintiff  was  willing  to  accept  35/., 
(at  which  sum  the  jury  eventually  as- 
sessed the  damages.)  In  support  of 
pleas  of  set-off  and  tender,  the  de- 
fendant showed  payments,  to  the  ex- 
tent of  29/.,  and  ^led  a  witness  to 
prove  a  tender ;  he  stated  that  he 
had  gone  to  the  defendant,  and  had 
said,  ''  I  offi^r  you  7/.  I6s.  8c/.  as  the 
balance  of  36/. ;  and  request  a  receipt 
in  full :"  Heldj  a  conditional,  and 
therefore,  an  insufficient  tender. 
Foord  V.  Nolly  617 

TERM  (LAST  DAY  OF). 
See  Precedence  of  Motion. 

TESTE. 

See  Amendment,  1. 
Distringas,  ?• 

THREAT. 
See  Repleader. 

TIME  (ALLEGATION  OF). 
See  Demurrer  (Frivolous),  5. 

TITLE. 
See  Bankrupt,  2. 


TITLE  (AVERRING). 

See  Plea,  16. 

Declaration,  4. 

TOWN  CLERK. 

See  Corporation. 
Taxation,  3. 

TOWN  COUNCIL. 
See  Taxation,  3. 

TRAVERSE. 
See  Replication. 

TRESPASS. 

See  Bankrupt,  5. 
Particulars,  2. 

1 .  Trespass  lies  against  a  corpora- 
tion. Maundv.  The  Monmouthshire 
and  Staffordshire  Canal  Company^ 

113 

2.  In  trespass  for  breaking  and 
entering  the  plaintiff's  dwelling- 
house,  the  defendants  F.  and  M., 
justified  the  trespasses,  the  former  as 
owner  in  fee,  the  latter  as  his  ser- 
vant; plea  also  by  the  latter,  not 
guilty:  Replication,  nolle  prosequi 
as  to  F. ;  but  alleging  an  estoppel  as 
to  M.,  for  that  before  the  trespass^ 
&c.,  the  said  M.  demised  the  premi- 
ses to  the  plaintiff  as  a  yearly  tenant 
at  16/.  a-year,  which  demise  was  still 
in  force,  and  undetermined :  Rejoin- 
der by  M.,  denying  that  the  said 
tenancy  of  the  plaintiff  was  in  full 
force  and  undetermined,  he :  At  the 
trial,  the  demise  from  M.  to  the  plain- 
tiff was  proved,  and  it  was  shewn  that 
a  notice  to  quit,  signed  in  the  names 
of  both  defendants,  was  given  to  the 
plaintiff,  and  that  submsquently  a 
complaint  was  made  to  the  magis- 
trates imder  the  1  &  2  Vict.  c.  74, 
s.  1,  which  was  signed  by  the  defend- 
ant F.,  '^as  for  himself  and  M.,  either 
or  both  of  them ;"  upon  that  com- 
plaint a  warrant  was  issued,  which 
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VARIANCE. 


A 


I  ": 


contained  the  name  of  only  one  com- 
plainant, under  which  the  trespass  in 
question  was  committed,  and  the 
plaintiff  ejected ;  the  key  of  the  house 
was  taken  to  the  defendant  M.,  by 
the  officer ;  the  jury  having  found 
for  the  plaintiff. 

Held,  that  that  verdict  was  justi- 
fied, and  that  there  was  no  ground  for 
a  nonsuit:  Held  also,  that  trespass 
was  the  proper  remedy,  not  case: 
Heldj  also,  that  the  authority  of  the 
defendant  M.  as  servant  of  F.,  was 
sufficiently  denied  by  the  replication 
of  estoppel  Darlington  v.  Pritch- 
ard  and  Another,  664 

TRIAL  (NOTICE  OF). 
See  Waiver,  4. 

TROVER. 

See  Duplicity,  1. 

Plea,  1. 

TRUSTEES. 

See  Charging  Stock,  3. 
Interpleader,  6. 
Warrant  (of  Justices),  3. 

TURNPIKE  ACT. 

See  Conviction. 

UNCERTAINTY. 
See  Arbitration,  5. 

UNDER  SHERIFF. 
See  Writ  of  Trial,  1. 

UNWHOLESOME  PROVISIONS 
(SELLING). 

See  Provisions  Unwholesome 
(8elx.ing). 

USE  AND  OCCUPATION. 

In  an  action  for  use  and  occupa- 
tion, a  defence  that  the  premises 
were  uninhabitable,  by  reason  of  a 
nuisance,  may  be  given  in  evidence 
under  the  general  issue.  Smith  v. 
Marrable,  810 


USURY. 
^ee  Warrant  (of  Attorni 

VACATION. 

See  Judge  (Order  of). 

VAGRANT. 

The  5  Geo.  4,  c.  83,  which 
it  an  act  of  vagrancy  in  a  par 
desert  a  child,  applies  to  legit 
and  not  illegitimate,  children. 
gina  v.  Maude, 

VARL^CE. 

See  Annuity  Deed. 

1.  A  declaration  on  a  bill  t 
change  stated,  that  defendant, 
his  agent,  accepted  the  bill, 
defendant  pleaded  that  he  did  e 
cept  modo  et  formIL  At  the 
the  biU  appeared  to  have  bee 
cepted  by  T.,  on  behalf  of  tl 
rectors  of  a  Mining  Compai 
whom  the  defendant  was  one : 
no  variance.     Firth  v.  Buckm^ 

2.  A  plea  of  nul  tiel  recorc 
declaration,  in  scire  facias,  on  a 
ment,  more  than  a  year  and 
old,  puts  in  issue  only  the  recoi 
the  judgment ;  therefore,  where 
a  motion  for  judgment  on  such 
it  appeared  that  the  venue  in  th 
ceedings  in  scire  facias  was  in 
hut  in  the  original  action  in  Lo 
it  was  held  that  the  variance  w; 
material.     Phillips  v.  Smith, 

3.  Debt  against  husband  anc 
on  a  judgment  recovered  again 
wife,  dum  sola :  Plea,  nul  tiel  x\ 
Upon  production  of  the  reco 
appeared,  that  the  judgment  w 
covered  against  the  wife  and  ol 
Held,  no  variance,  but  only  g 
for  plea  in  abatement,  dock 
Others  v.  Breu>er  and  EUzahe^ 
wife, 

4.  Upon  an  issue  of  nul  tiel  n 
if  the  defendant  takes  an  object] 


VENUE. 

the  record  being  produced,  he  is  en- 
titled to  reply,  Ih, 

VENDOR  AND  PURCHASER. 

See  Declaration,  4. 

VENIRE  FACIAS. 
See  Amendment,  2. 

VENUE. 

See  Capias  ad  Satisfaciendum,  1. 
Variance,  2. 

1 .  Where  the  cause  of  action  arose 
in  Surry,  and  the  plaintiff  laid  his 
venue  iu  London,  the  Court  refused 
to  change  the  venue,  on  the  applica- 
tion o^  i\ic  plaintiff y  upon  a  statement 
that  the  action  was  brought  to  try  the 
right  of  a  pound-keeper  to  take 
pound-fees  upon  certain  cattle,  and 
therefore  a  matter  of  rural  expe- 
rience; and  that  all  the  witnesses 
resided  in  the  former  county.  Fife 
V.  Bousfieldf  705 

2.  Where  the  venue  in  an  action 
was  originally  laid  in  Bristol,  but 
upon  the  application  of  the  defendant 
on  the  usual  affidavit,  it  was  changed 
to  Berks,  and  the  cause  stood  for 
trial  at  the  assizes  for  that  county, 
but  owing  to  the  pressure  of  business, 
it  was  made  a  remanet,  and  there- 
upon, on  the  application  of  the  plain- 
tiff, on  a  suggestion  that  a  material 
witness  on  his  behalf  was  in  an  infirm 
state  of  health,  and  not  likely  to  live 
to  the  next  assizes,  the  venue  was 
again  changed  to  Middlesex,  the 
])laintiff  being  directed  to  pay  all 
extra  costs  incurred  by  the  defend- 
ant, in  consequence  of  the  change, 
and  the  plaintiff  s  witness  died  before 
any  trial  could  be  had,  the  Court, 
upon  the  motion  of  the  defendant, 
directed  the  venue  to  be  restored  to 
Berks,  but  refused  to  do  so,  otherwise 
than  upon  the  terms  that  the  defend- 
ant should  pay  to  the  plaintiff,  any 
costs  occasioned  by  this  removal. 
fVebb  V.  Bulkeley,  900 
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VERIFICATION. 

See  Counsel,  (Signature  of). 
Limitations,  (Statute  of),  3. 

WAIVER. 

See  Amendment,  1. 
Bankrupt,  2. 
Conviction,  3. 
New  Trial,  2. 
Particulars,  1. 
Railway  Company,  3. 

1.  An  application  for  time  to  re- 
ply, is  a  waiver  of  objection  to  a  plea 
on  the  ground  that  it  is  not  issuable. 
Trott  V.  Smith,  Executor^  278 

2.  An  objection  to  the  jury  sum- 
moned on  a  writ  of  trial,  that  they 
are  not  on  the  jury  list  for  the  county, 
is  waived  by  the  defendant  acqui- 
escing in  the  trial  by  that  jury, 
though  he  was  not,  at  the  time, 
aware  of  the  objection. 

Qucere,  whether  a  defendant  on  a 
writ  of  trial,  has  a  right  of  challenge. 
Pryme  v.  Titchmarsh,  474 

3.  To  assumpsit  by  drawer  against 
acceptor  of  two  biUs  of  exchange, 
for  20/.  each,  the  defendant  pleaded 
payment  of  20/.  into  Court,  and  uo 
damages  ultr^.  The  plaintiff  re- 
plied damages  ultrSL,  upon  which 
issue  was  joined.  The  defendant 
proposed  to  give  in  evidence,  that 
the  second  bill  had  been  given  as  a 
renewal  of  the  first  bill,  which  had 
been  paid  by  a  third  party:  Held^ 
that  the  plea  was  clearly  bad,  but  as 
the  plaintiff  had  not  demurred  to  it, 
the  evidence  was  admbsible  upon 
the  issue  joined.    Harris  v.  Btuhelly 

614 

4.  Where  the  plaintiff  gave  notice 
of  trial  for  the  sittings  afler  Term  in 
London,  without  specifying  whether 
it  was  intended  to  try  at  the  first,  or 
at  the  adjourned  sittings,  according 
to  the  rule  of  Court,  (H.  T.,  32 
Geo.  3,  C.  P.,)  and  the  defendant 
became  aware  of  the  intention  to  try 
at  the  latter,  and  took  proceedings 


writing  to  a  bill  of  exchange,  under 
Reg.  Gen.,  4  Wm.  4,  r.  20,  is  not 
thereby  precloded  from  objecting  to 
the  tafficiency  of  the  stamp.  Vane 
T.  WkMmgUm,  757 

WARRANT  (OF  ATTORNEY). 

See  Attistivg  Witness. 
Bamk&cpt,  4. 

COGXOTIT. 

F&AUDULE!IT  PkEI'E&ENCE. 

Ikte&pleadee,  10. 
Judgment,  3. 
Stamp,  3. 

1.  The  Court  will  not  allow  judg- 
ment to  be  signed  on  a  warrant  of 
attorney,  against  a  defendant  who  is 
abroad,  and  has  not  been  seen  for 
three  weeks,  unless  it  is  sworn  that 
**h  u  believed  he  is  still  alive." 
Riekardmm  v.  SchoUfield,  36 

8.  An  attorney  acting  on  behalf  of 
the  plaintiff  cannot  validly  attest  the 
ezecntion  of  a  warrant  of  attorney, 
under  the  1  &  2  Vict  c.  1 10,  s.  9, 
although  named  by  the  defendant 
himsdC  who  knows  him  to  be  the 
pbintifTs  attorney.  Cocks  and  Others 
V.  Edwards^  55 

8.  The  ^>plication  may  be  made 
at  the  instance  of  the  defendant's 
assuinees,  and  as  the  warrant  is  a 
nullity,  delay  is  immaterial,  in  ap- 
plying to  set  aside  a  judgment  and 


WARRANT,  Ac. 


WARRANT,  &c. 
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and  execution  thereon ;  for  the  cri- 
terion by  which  the  nature  of  the 
transaction  is  to  be  judged,  is  the 
security  on  which  the  money  is  ori- 
ginally lent ;  the  bona  fides  between 
the  parties.  Dawnes  v.  Garbutt^  939 

8.  Where  a  tenant  from  year  to 
year,  had  given  a  warrant  of  attor- 
ney, authorizing  his  landlord  to  de- 
termine the  tenancy  by  a  certain 
notice  to  quit,  and  upon  neglect  of 
such  notice  to  sign  judgment  in 
ejectment,  and  issue  execution  there- 
on, the  Court,  upon  affidavit  of  ser- 
vice of  such  notice  and  consequent 
determination  of  the  tenancy,  and  of 
the  fact  that  the  tenant  had  refused 
to  quit  the  premises,  granted  a  rule 
for  judgment  upon  the  warrant  of 
attorney.  Dae  dem.  Beaumont  v. 
Beautnonty  972 

9.  Where  upon  application  for 
judgment  upon  an  old  warrant  of 
attorney,  it  appeared,  that  in  mistake, 
a  copy  instead  of  the  original  instru- 
ment had  been  filed,  and  the  original 
could  not  be  found,  the  Court,  upon 
the  affidavit  by  the  attesting  witness, 
who  was  since  dead,  of  the  due  ex- 
ecution of  the  instrument,  granted  a 
rule.  lb. 

WARRANT  (OF  COMMIS- 
SIONERS). 

The  plaintiff  was  summoned  by 
commissioners  of  bankrupt  to  appear 
before  them,  at  eleven  o'clock,  on  a 
certain  day,  and  produce  an  inden- 
ture. He  appeared  at  eleven,  and 
afterwards  at  one,  when  the  com- 
missioners being  engi^ed  with  an- 
other case,  he  left.  He  was  subse- 
quently apprehended  by  virtue  of  a 
warrant  issued  by  the  commissioners, 
which,  after  reciting  the  summons, 
directed  the  officer  to  bring  the 
plaintiff  "to  be  examined  as  afore- 
said, and  to  produce  the  said  assign- 
ment." 

Heldy  first,  that  the  warrant  was 
regular,  inasmuch  as  it  was  the  duty 


of  the  plaintiff  to  wait  until  the 
commissioners  were  ready  to  ex- 
amine him. 

Secondly,  that  the  warrant  was 
not  vitiated  by  the  introduction  of 
the  words,  "to  be  examined,  and 
to  produce  the  said  assignment." 
Wright  v.  Mafide  and  Others,     617 

WARRANT  (OF  JUSTICES). 

1.  It  is  no  objection  to  a  rule,  for 
a  mandamus  to  justices,  to  issue  their 
warrant  of  distress  for  the  levy  of 
poor-rates,  that  it  indodes  two  se- 
parate and  distinct  rates.  Regina  v. 
Ellis  and  Greenwood,  861 

2.  Although  there  are  more  than 
two  magistrates  at  petty  sessions,  all 
of  whom  take  part  in  a  decision,  bj 
which  the  issuing  of  a  distress  war- 
rant to  levy  poor-rates  is  refused, 
it  is  not  necessary  that  upon  an  ap- 
plication for  a  mandamus,  all  who 
were  present  and  took  p«rt  in  the 
decision,  should  be  included  in  the 
rule ;  but  if  the  Court  saw  that  any 
two  had  been  selected,  or  that  any 
of  the  justices  so  acting  had  been 
omitted  for  any  improper  purpose, 
all  would  be  required  to  be  jomed. 

lb. 

3.  Where,  upon  an  application  for 
a  mandamus  to  justices,  to  issue 
their  warrant  of  distress  to  levy  a 
poor-rate,  it  appeared  that  the  pro- 
perty, in  respect  of  which  the  rate 
was  sought  to  be  obtained,  was  trust 
property,  left  by  a  testator  for  the 
purposes  of  a  free  school,  and  that 
one  of  the  justices  refusing  to  grant 
his  warrant  was  a  trustee  of  the 
estate ;  it  was  held,  that  notwith- 
standmg  his  character  as  such  trustee, 
he  was  liable  to  the  mandamus.    lb. 

4.  A  poor-rate  was  made  on  the 
8th  of  May,  1841,  for  the  township  of 
K. ;  W.,  an  occupier  of  land  in  the 
township,  having  refused  to  pay  the 
rate  made  upon  him,  was  summoned 
and  appeared  before  the  justices  of 
K.,  on  the  26th  of  August ;  the  ap- 


being  equally  divided  in  opinion  gave 
no  decision ;  a  new  demand  was  then 
made  by  the  parish  officers  of  the 
second  rate,  and  on  the  29th  of  De- 
cember W.  again  appeared  on  a  sum- 
mons before  the  justices  of  K.,  in 
respect  of  that  rate,  but  they  again 
refused  to  issue  their  distress  warrant: 
Heldj  that  the  parish  officers  were 
not  too  late  in  applying  for  a  man- 
damus in  respect  of  both  rates  in 
BL  T.,  1842:  Heldy  also,  that  the 
magistrates  of  S.,  being  equally  di- 
Tided  in  opinion  upon  the  question 
of  the  liability  of  W.  to  the  second 
rate,  the  parish  officers  were  entitled 
to  take  the  case  before  the  magis- 
trates of  K.,  and  that  the  latter  had 
jurisdiction  to  act.  lb, 

6.  A  testator  by  his  will  devised  to 
the  township  of  K.  certain  premises, 
for  the  maintenance  of  a  sufficient 
schoolmaster  for  teaching  children, 
residing  within  the  town  and  parish 
of  K.,  free  and  witliout  any  other 
stipend,  and  then  said,  ''and  it  is 
further  my  desire  that  the  town  and 
parish  of  K.,  will  exempt,  free,  and 
discharge  my  said  messuages,  &c.,  in 
K.9  as  aforesaid,  of  and  from  the  pay- 
ment of  all  lays,  taxes,  impositions, 
and  assessments:"  ^e/c/,  that  although 
from  the  year  1713  to  tiieyear  1841, 
no  assessment  of  poor-rate  had  been 
imposed  in  respect  of  the  premises 
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5.  S.  being  in  insolvent  circum- 
stances, assigned  his  property  to  the 
defendant  for  the  benefit  of  the  plain- 
tiff, and  other  creditors.  The  pro- 
perty realized  2s.  6d,  in  the  pound, 
which  the  defendant  promised  to  pay 
the  plaintiff:  Held,  that  S.  was  a 
competent  witness  for  the  plaintiff  in 
an  action  to  recover  the  amount. 
Hawley  v.  Cadbury,  505 

WRIT  OF  TRIAL. 

See  Amendment,  1. 
Sheriff,  5. 
Waiver,  2. 

1.  A  trial  of  a  cause  under  the 
W^rit  of  Trial  Act,  (3  &  4  Wm.  4,  c. 
24,  s.  17,)  before  the  deputy  of  the 
under-sheriff  is  void.  Janes  v.  WiU 
liamSf  938 

2.  Where  in  an  action  for  unli- 
quidated damages,  which  is  not  tri- 
able before  the  sheriff,  under  the  3  & 
4  Wm.  4,  c.  42,  s.  17,  the  plaintiff 
consents,  upon  a  summons  at  Cham- 
bers, to  take  less  than  20/.,  in  sa- 
tisfaction of  his  debt,  it  should  be 
made  part  of  the  Judge*s  order,  upon 
his  application,  that  the  costs  of 
the  action  should  be  taxed  upon 
the  higher  scale ;  otherwise  he  will 
be  entitled  only  to  costs  upon  the 


lower  scale  of  taxation.    Horn  v.  Pa- 
cock  and  /tnother,  948 

3.  Where  an  action  of  debt  was 
tried  before  the  sheriff  and  the  jury 
returned  a  verdict  for  20/.  debt,  and 
is.  damages,  it  was  held,  that  the 
jurisdiction  of  the  sheriff,  under  the 
Writ  of  Trial  Act,  was  not  thereby 
vitiated  or  taken  away.  GuUeridge 
V.  Sethy  954 

4.  When  upon  the  trial  of  an 
action  of  ddrt  before  an  under-she- 
riff, the  plaintiff  recovered  less  than 
40«.  damages,  the  Court  refused  to 
stay  all  further  proceedings  in  the 
suit  afler  the  verdict  upon  payment 
of  the  amount  of  the  verdict  without 
costs,  upon  a  suggestion  that  the 
cause  was  triable  in  the  county 
Court ;  and  semble,  that  where  in  an 
action  the  plaintiff  seeks  to  obtain  an 
order  for  the  trial  of  the  cause  before 
the  under-sheriff,  under  the  3  &  4 
Wm.  4,  c.  42,  s.  17,  and  the  de- 
fendant anticipates  that  less  than 
40*.  will  be  recovered,  the  defendant 
should  seek  to  ingraft  upon  the  order 
the  term,  that  in  such  an  event  the 
plaintiff  shall  have  no  costs;  for, 
afler  trial,  the  Court  will  not  exer- 
cise its  equitable  jurisdiction  to  de- 
prive the  plaintiff  of  such  costs,  not- 
withstanding the  statute  43  Eliz. 
c  6,  8.  2.     Salmon  v.  Tugman^  977 
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